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Foreword 
 

Purpose of the series 

The aim of this series is to bring together in a single place all the official 
Parliamentary documents relating to the passage of the Bill that becomes an Act of 
the Scottish Parliament (ASP).  The list of documents included in any particular 
volume will depend on the nature of the Bill and the circumstances of its passage, 
but a typical volume will include: 
 
 every print of the Bill (usually three – “As Introduced”, “As Amended at Stage 2” 

and “As Passed”); 
 the accompanying documents published with the “As Introduced” print of the Bill 

(and any revised versions published at later Stages); 
 every Marshalled List of amendments from Stages 2 and 3; 
 every Groupings list from Stages 2 and 3; 
 the lead Committee’s “Stage 1 report” (which itself includes reports of other 

committees involved in the Stage 1 process, relevant committee Minutes and 
extracts from the Official Report of Stage 1 proceedings); 

 the Official Report of the Stage 1 and Stage 3 debates in the Parliament; 
 the Official Report of Stage 2 committee consideration; 
 the Minutes (or relevant extracts) of relevant Committee meetings and of the 

Parliament for Stages 1 and 3. 
 
All documents included are re-printed in the original layout and format, but with minor 
typographical and layout errors corrected.  An exception is the groupings of 
amendments for Stage 2 and Stage 3 (a list of amendments in debating order was 
included in the original documents to assist members during actual proceedings but 
is omitted here as the text of amendments is already contained in the relevant 
marshalled list). 
 
Where documents in the volume include web-links to external sources or to 
documents not incorporated in this volume, these links have been checked and are 
correct at the time of publishing this volume. The Scottish Parliament is not 
responsible for the content of external Internet sites. The links in this volume will not 
be monitored after publication, and no guarantee can be given that all links will 
continue to be effective. 
 
Documents in each volume are arranged in the order in which they relate to the 
passage of the Bill through its various stages, from introduction to passing.   The Act 
itself is not included on the grounds that it is already generally available and is, in 
any case, not a Parliamentary publication. 
 
Outline of the legislative process 

Bills in the Scottish Parliament follow a three-stage process.  The fundamentals of 
the process are laid down by section 36(1) of the Scotland Act 1998, and amplified 
by Chapter 9 of the Parliament’s Standing Orders.  In outline, the process is as 
follows: 
 



  

 

 Introduction, followed by publication of the Bill and its accompanying documents; 
 Stage 1: the Bill is first referred to a relevant committee, which produces a report 

informed by evidence from interested parties, then the Parliament debates the Bill 
and decides whether to agree to its general principles;  

 Stage 2: the Bill returns to a committee for detailed consideration of 
amendments; 

 Stage 3: the Bill is considered by the Parliament, with consideration of further 
amendments followed by a debate and a decision on whether to pass the Bill. 

 
After a Bill is passed, three law officers and the Secretary of State have a period of 
four weeks within which they may challenge the Bill under sections 33 and 35 of the 
Scotland Act respectively.  The Bill may then be submitted for Royal Assent, at which 
point it becomes an Act. 
 
Standing Orders allow for some variations from the above pattern in some cases.  
For example, Bills may be referred back to a committee during Stage 3 for further 
Stage 2 consideration.  In addition, the procedures vary for certain categories of 
Bills, such as Committee Bills or Emergency Bills.  For some volumes in the series, 
relevant proceedings prior to introduction (such as pre-legislative scrutiny of a draft 
Bill) may be included. 
 
The reader who is unfamiliar with Bill procedures, or with the terminology of 
legislation more generally, is advised to consult in the first instance the Guidance on 
Public Bills published by the Parliament.  That Guidance, and the Standing Orders, 
are available free of charge on the Parliament’s website 
(www.scottish.parliament.uk). 
 
The series is produced by the Legislation Team within the Parliament’s Chamber 
Office.  Comments on this volume or on the series as a whole may be sent to the 
Legislation Team at the Scottish Parliament, Edinburgh EH99 1SP. 
 
Notes on this volume 

The Bill to which this volume relates followed the standard 3 stage process 
described above. 
 
The Stage 1 report did not include the oral and written evidence received by the 
committee. This material was originally published on the web only, and is now 
included in full in this volume. 
 
The Finance Committee did not produce a report but, instead, wrote to the lead 
committee attaching the written evidence that it had received. The Finance 
Committee’s letter and the written submissions are included in this volume. 
 
The Delegated Powers and Law Reform Committee (DPLRC) reported to the lead 
committee at Stage 1 on the delegated powers provisions in the Bill. The Committee 
did not take oral evidence and therefore no extracts from the minutes or the Official 
Report of that meeting are, therefore, included in this volume. Both the DPLRC 
report and the response from the Scottish Government are included in this volume. 
 



  

 

The Delegated Powers and Law Reform Committee considered the delegated 
powers in the Bill after Stage 2, and agreed its report without debate. No extracts 
from the minutes or the Official Report of the relevant meeting of the Committee are, 
therefore, included in this volume. 
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ACCOMPANYING DOCUMENTS 

Explanatory Notes, together with other accompanying documents, are printed separately as 

SP Bill 34-EN.  A Policy Memorandum is printed separately as SP Bill 34-PM. 

 

 

 

 

 

Bankruptcy and Debt Advice (Scotland) Bill 

[AS INTRODUCED] 
 

 

 

 

An Act of the Scottish Parliament to amend the Bankruptcy (Scotland) Act 1985; and for 

connected purposes. 

 

 
Advice and education 

1 Sequestration of estate of living debtor: money advice 

(1) In section 5 of the 1985 Act (sequestration of the estate of living or deceased debtor)— 5 

(a) in subsection (2B), after paragraph (b), insert— 

“(ba) the debtor has obtained the advice of a money adviser in accordance with 

section 5C(1),”, and 

(b) after subsection (4B), insert— 

“(4BA) A debtor application must— 10 

(a) include a declaration by the money adviser who provided the advice 

referred to in section 5C(1) that such advice has been given, and 

(b) specify the name and address of the money adviser.”. 

(2) After section 5B of the 1985 Act, insert— 

“5C Money advice 15 

(1) An application for the sequestration of a living debtor’s estate may not be made 

unless the debtor has obtained from a money adviser— 

(a) advice on the debtor’s financial circumstances,  

(b) advice on the effect of the proposed sequestration of the debtor’s estate,  

(c) advice on the preparation of the application, and 20 

(d) advice on such other matters as may be prescribed. 

(2) In this Act, “money adviser” means a person who— 

(a) is not an associate of the debtor, and 

(b) is of a prescribed description or falls within a prescribed class.”. 
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2 Financial education for debtor 

After section 43A of the 1985 Act, insert— 

“43B Financial education 

(1) The trustee must notify a living debtor that the debtor is required to undertake a 

prescribed course of financial education (a “financial education course”) 5 

specified by the trustee if, in the opinion of the trustee— 

(a) any of the circumstances mentioned in subsection (2) apply, and 

(b) undertaking the course would be appropriate for the debtor. 

(2) The circumstances are— 

(a) in the period of 5 years ending on the date on which the sequestration of 10 

the debtor’s estate was awarded— 

(i) the debtor’s estate was sequestrated, 

(ii) the debtor granted a protected trust deed,  

(iii) an analogous remedy (within the meaning of section 10(7)) was in 

force in respect of the debtor, or 15 

(iv) the debtor participated in a debt management programme under 

which the debtor made regular payments (including in particular a 

programme approved in accordance with section 2 of the Debt 

Arrangement and Attachment (Scotland) Act 2002 (asp 17)), 

(b) the debtor is subject to, or under investigation with a view to an 20 

application being made for, a bankruptcy restrictions order,  

(c) the trustee considers that the pattern of the debtor’s behaviour, whether 

before or after the award of sequestration, is such that the debtor would 

benefit from a financial education course,  

(d) the debtor agrees to undertake a financial education course. 25 

(3) A debtor must not be required to undertake or, as the case may be, complete 

the financial education course specified by the trustee if, in the opinion of the 

trustee— 

(a) the debtor is unable to participate in the course as a result of the debtor’s 

health (including by reason of disability or physical or mental illness), or 30 

(b) the debtor has completed a financial education course in the period of 5 

years ending on the date on which the sequestration of the debtor’s estate 

was awarded. 

(4) Regulations under subsection (1) may in particular— 

(a) prescribe the content, format and method of delivery of a course,  35 

(b) prescribe different courses for different circumstances, 

(c) make provision for particular courses to be specified by a trustee where 

particular circumstances in subsection (2) apply.”. 
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Payments by debtor following sequestration 

3 Debtor’s contribution: common financial tool  

(1) After section 5C of the 1985 Act (inserted by section 1(2)), insert— 

“5D Assessment of debtor’s contribution 

(1) The Scottish Ministers may by regulations specify a method (the “common 5 

financial tool”) to be used to assess an appropriate amount of a living debtor’s 

income to be paid to a trustee after the sequestration of the debtor’s estate (the 

“debtor’s contribution”).  

(2) Regulations under subsection (1) may in particular— 

(a) prescribe a method for assessing a debtor’s assets, income, liabilities and 10 

expenditure, 

(b) prescribe a method for determining a reasonable amount of expenditure 

for a debtor after the sequestration of the debtor’s estate, 

(c) prescribe the proportion of a debtor’s income that is to constitute the 

debtor’s contribution,  15 

(d) prescribe that a method determined by another person is to be used to 

assess the amount of a debtor’s contribution. 

(3) The common financial tool must ensure that the amount of reasonable 

expenditure for a debtor is not less than the total amount of any income 

received by the debtor by way of guaranteed minimum pension (within the 20 

meaning of the Pension Schemes Act 1993 (c.48)). 

(4) The common financial tool must ensure that an amount is allowed for— 

(a) aliment for the debtor, 

(b) the debtor’s relevant obligations. 

(5) The “debtor’s relevant obligations” are— 25 

(a) any obligation of aliment owed by the debtor (“obligation of aliment” 

having the same meaning as in the Family Law (Scotland) Act 1985 

(c.37)), 

(b) any obligation of the debtor to make a periodical allowance to a former 

spouse or former civil partner, and 30 

(c) any obligation of the debtor to pay child support maintenance under the 

Child Support Act 1991 (c.48). 

(6) The amount allowed for the debtor’s relevant obligations referred to in 

paragraphs (a) and (b) of subsection (5) need not be sufficient for compliance 

with a subsisting order or agreement as regards the aliment or periodical 35 

allowance.”. 

(2) In section 7(2) of the Debt Arrangement and Attachment (Scotland) Act 2002 (asp 17) 

(debt payment programmes: power to make further provision), after paragraph (bc) 

insert— 

“(bd) the method of assessing the amount of a debtor’s assets, income, 40 

liabilities and expenditure in considering applications for the approval, or 

the variation, of a debt payment programme,”. 
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4 Debtor contribution order 

After section 32 of the 1985 Act, insert— 

“32A Debtor contribution order 

(1) The Accountant in Bankruptcy may make an order fixing the debtor’s 

contribution (a “debtor contribution order”)— 5 

(a) in the case of a debtor application, at the same time as awarding 

sequestration of the debtor’s estate, 

(b) in the case of an award of sequestration following a petition under 

section 5(2)(b), after considering initial proposals for the debtor’s 

contribution provided by the trustee. 10 

(2) In deciding whether to make a debtor contribution order, the Accountant in 

Bankruptcy must use the common financial tool to assess the debtor’s 

contribution. 

(3) A debtor contribution order may be made irrespective of sections 11 and 12 of 

the Welfare Reform and Pensions Act 1999 (c.30). 15 

(4) A debtor contribution order may provide that a third person is to pay to the 

trustee a specified proportion of money due to the debtor by way of income. 

(5) Where a third person pays a sum of money to the trustee in accordance with 

subsection (4), the third person is discharged from any liability to the debtor to 

the extent of the sum so paid. 20 

(6) The Accountant in Bankruptcy must, immediately following the making of a 

debtor contribution order, give written notice of the order to— 

(a) the debtor,  

(b)  the trustee, and 

(c) any third person mentioned in the order. 25 

 

32B Debtor contribution order: payment period and intervals 

(1) A debtor contribution order must contain provision requiring the debtor to pay 

the debtor’s contribution— 

(a) during the payment period, and 

(b) at regular intervals determined by the person making or varying the 30 

order. 

(2) In subsection (1)(a), “payment period” means— 

(a) the period of 48 months beginning with the date of the first payment,  

(b) such shorter period as is determined by the person making or varying the 

order, or 35 

(c) such longer period as is— 

(i) determined by the trustee where there is a period during which the 

debtor did not pay the debtor’s contribution, or 

(ii)  agreed by the debtor and the trustee. 
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(3) The person making or varying the order may determine a shorter period under 

subsection (2)(b) only if, in the opinion of that person, payment of the debtor’s 

contribution during the shorter period would allow a distribution of the 

debtor’s estate to meet in full all of the debts mentioned in section 51. 

(4) The person making or varying the order is to determine a date on which the 5 

first payment is to be made. 

 

32C Effect of debtor contribution order 

(1) The debtor must pay to the trustee the debtor’s contribution— 

(a) fixed by the Accountant in Bankruptcy in making the debtor contribution 

order, or 10 

(b) varied in accordance with section 32E.  

(2) The requirement to pay the debtor’s contribution applies irrespective of the 

debtor’s discharge. 

(3) If the value of the debtor’s estate and income when taken possession of by the 

trustee is sufficient to allow a distribution of the debtor’s estate to meet in full 15 

all of the debts mentioned in section 51, any debtor contribution order ceases to 

have effect. 

 

32D Deductions from debtor’s earnings 

(1) Subsections (2) to (4) apply where a debtor is required under a debtor 

contribution order to pay to the trustee an amount from the debtor’s earnings 20 

from employment. 

(2) The debtor must give the person by whom the debtor is employed an 

instruction to make— 

(a) deductions of specified amounts from the debtor’s earnings, and 

(b) payments to the trustee of the amounts so deducted. 25 

(3) The trustee may give the person by whom the debtor is employed an 

instruction of the type mentioned in subsection (2) if— 

(a) the debtor fails to comply with the requirements imposed by that 

subsection, and 

(b) the debtor fails to pay the debtor’s contribution in respect of 2 payment 30 

intervals applying by virtue of the debtor contribution order. 

(4) The employer must comply with an instruction provided in accordance with 

subsection (2) or (3). 

(5) The Scottish Ministers may by regulations make provision about instructions to 

be provided under this section, including in particular— 35 

(a) the form in which an instruction must be made,  

(b) the manner in which an instruction provided in accordance with 

subsection (2) or (3) affects an employer, and 

(c) the consequence of any failure of an employer to comply with the duty 

imposed by subsection (4). 40 
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32E Variation and removal of debtor contribution order by trustee 

(1) The trustee may vary or quash a debtor contribution order— 

(a) on the application of the debtor, following any change in the debtor's 

circumstances,  

(b) if the trustee considers it to be appropriate, following any change in the 5 

debtor's circumstances, or  

(c) if the trustee considers it to be appropriate when— 

(i) applying for the discharge of the debtor under section 54(2), or 

(ii) granting a discharge under section 54A(2). 

(2) In deciding whether to vary or quash a debtor contribution order, the trustee 10 

must use the common financial tool to assess the debtor’s contribution. 

(3) A decision by the trustee under subsection (1)(b) must not take effect on a day  

before the end of the period of 14 days beginning with the day on which the 

decision is made. 

(4) The trustee must notify in writing the persons mentioned in subsection (5) 15 

immediately following— 

(a) any variation or quashing of a debtor contribution order,  

(b) any refusal of an application. 

(5) The persons are— 

(a) the debtor,  20 

(b)  the Accountant in Bankruptcy (if the trustee is not the Accountant in 

Bankruptcy),  

(c) any third person required to make a payment under the debtor 

contribution order, and 

(d) any other interested person. 25 

 

32F Payment break 

(1) The trustee may, on the application of the debtor, extend the payment period of 

a debtor contribution order by granting a payment break. 

(2) A “payment break” is a period not exceeding 6 months during which payments 

of the debtor contribution order are deferred. 30 

(3) A debtor may apply for a payment break if— 

(a) there has been a reduction of at least 50% in the debtor’s disposable 

income (as determined using the common financial tool) as a result of 

any of the circumstances mentioned in subsection (4) arising in relation 

to the debtor, and 35 

(b) the debtor has not previously applied for a payment break in relation to a 

debtor contribution order applying after the sequestration of the debtor’s 

estate. 

(4) The circumstances are— 

(a) a period of unemployment or change in employment, 40 
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(b) a period of leave from employment because of the birth or adoption of a 

child or the need to care for a dependant,  

(c) a period of illness of the debtor,  

(d) a divorce or dissolution of civil partnership,  

(e) a separation from a person to whom the debtor is married or is the civil 5 

partner,  

(f) the death of a person who, along with the debtor, cared for a dependant 

of the debtor. 

(5)  An application for a payment break must specify the period during which the 

debtor wishes payments to be deferred. 10 

(6) If, in the opinion of the trustee, a payment break is fair and reasonable, the 

trustee may grant a payment break on such conditions and for such period as 

the trustee thinks fit.  

(7) The trustee must notify in writing the grant of a payment break to— 

(a) the debtor,  15 

(b)  the Accountant in Bankruptcy (if the trustee is not the Accountant in 

Bankruptcy), and 

(c) any third person required to make a payment under the debtor 

contribution order. 

(8) If the trustee decides not to grant a payment break, the trustee must notify the 20 

debtor of that decision and of the reasons. 

(9) The payment period in a debtor contribution order is deemed to be varied by 

the addition to the period of any payment break granted under this section. 

 

32G Sections 32E and 32F: review and appeal  

(1) The debtor or any other interested person may apply to the Accountant in 25 

Bankruptcy for a review of a decision by the trustee under section 32E or 32F.  

(2) An application under subsection (1) must be made before the expiry of the 

period of 14 days beginning with the day on which the decision is made. 

(3) If an application under subsection (1) relates to a decision by the trustee under 

section 32E(1)(b), the decision is suspended until the determination of that 30 

review by the Accountant in Bankruptcy. 

(4) If an application for a review under subsection (1) is made, the Accountant in 

Bankruptcy must— 

(a) take into account any representations made by an interested person 

before the expiry of the period of 21 days beginning with the day on 35 

which the application is made, and  

(b) confirm, amend or revoke the decision before the expiry of the period of 

28 days beginning with the day on which the application is made. 

(5) The trustee or the debtor may appeal to the sheriff against any decision of the 

Accountant in Bankruptcy under subsection (4)(b) before the expiry of the 40 

period of 14 days beginning with the date of the decision.”.  
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Sequestration where debtor has few assets 

5 Debtor application 

(1) In section 5 of the 1985 Act (sequestration of the estate of living or deceased debtor)— 

(a) in subsection (2)(a), after “subsection” insert “(2ZA) or”, and 

(b) after subsection (2), insert— 5 

“(2ZA)This subsection applies to the debtor where— 

(a) the debtor— 

(i) has been assessed by the common financial tool as requiring to 

make no debtor’s contribution, or 

(ii) has been in receipt of a prescribed payment for a period of at least 10 

6 months ending with the day on which the application is made, 

(b) the total amount of the debtor’s debts (including interest) at the date the 

debtor application is made is— 

(i) not less than £1500 or such other sum as may be prescribed, and 

(ii) no more than £10000 or such other sum as may be prescribed, 15 

(c) the total value of the debtor’s assets (leaving out of account any 

liabilities) on the date the debtor application is made does not exceed 

£2000 or such other amount as may be prescribed, 

(d) the value of a single asset of the debtor does not exceed £1000 or such 

other amount as may be prescribed, 20 

(e) the debtor does not own land, 

(f) within the prescribed period, the debtor has been granted a certificate for 

sequestration of the debtor’s estate in accordance with section 5B, 

(g) in the period of 10 years ending on the day before the day on which the 

debtor application is made or such other period as may be prescribed no 25 

award of sequestration has been made against the debtor in pursuance of 

an application made by the debtor by virtue of this subsection, and 

(h) in the period of 5 years ending on the day before the day on which the 

debtor application is made no award of sequestration has been made 

against the debtor in pursuance of— 30 

(i) an application made by the debtor other than by virtue of this 

subsection, or 

(ii) a petition. 

(2ZB) For the purposes of subsection (2ZA)(c) and (d)— 

(a) any property of the debtor that is of a type mentioned in section 33(1) is 35 

not to be regarded as an asset, 

(b) if the debtor reasonably requires the use of a vehicle, any vehicle owned 

by the debtor the value of which does not exceed £3000 or such other 

amount as may be prescribed is not to be regarded as an asset, 

(c) any other property of the debtor that is of a prescribed type is not to be 40 

regarded as an asset. 
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(2ZC) For the purposes of subsection (2ZA)(c) and (d), the Scottish Ministers may by 

regulations make provision about how the value of the debtor’s assets is to be 

determined. 

(2ZD) The Scottish Ministers may by regulations modify subsection (2ZA). 

(2ZE) Schedule A1 to this Act makes further provision about the application of 5 

certain provisions of this Act in relation to a debtor to whom subsection (2ZA) 

applies.”. 

(2) Before Schedule 1 to the 1985 Act, insert the Schedule A1 set out in schedule 1 to this 

Act. 

 

6 Circumstances where Accountant in Bankruptcy appointed as trustee 10 

In section 2 of the 1985 Act (appointment and functions of trustee in sequestration)— 

(a) in subsection (1A), for “(1C)” substitute “(1D)”, and 

(b) after subsection (1C) insert— 

“(1D) The Accountant in Bankruptcy is not to make an appointment under subsection 

(1A) where— 15 

(a) the debtor application is made by a debtor to whom section 5(2ZA) 

applies, and 

(b) the Accountant in Bankruptcy awards sequestration of the debtor’s 

estate.”. 

 

7 Discharge, conditions etc. 20 

(1) After section 54B of the 1985 Act (inserted by section 16), insert— 

“54C Debtor to whom section 5(2ZA) applies: discharge 

(1) Where section 5(2ZA) applies to a debtor, the debtor is discharged on the date 

which is 6 months after the date on which sequestration is awarded. 

(2) A debtor may, following a discharge, apply to the Accountant in Bankruptcy 25 

for a certificate of discharge in the prescribed form.”. 

(2) After section 55 of the 1985 Act, insert— 

“55A Discharge under section 54C: conditions 

(1) This section applies where a debtor is discharged under section 54C. 

(2) During the relevant period the debtor must comply with the condition in 30 

subsection (3) before the debtor, either alone or jointly with another person, 

obtains credit— 

(a) to the extent of £2000 (or such other sum as may be prescribed) or more, 

or 

(b) of any amount where, at the time of obtaining credit, the debtor has debts 35 

amounting to £1000 (or such other sum as may be prescribed) or more. 

(3) The condition is that the debtor must inform the person who is providing credit 

to the debtor (or, as the case may be, jointly to the debtor and another person) 

that the debtor is required to comply with the conditions in this section. 

11
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(4) During the relevant period, the debtor must not engage (whether directly or 

indirectly) in a business under a name other than that to which the discharge 

relates unless the debtor complies with the condition in subsection (5). 

(5) The condition is that the debtor must inform any person with whom the debtor 

enters into any business transaction of the name of the business to which the 5 

discharge relates. 

(6) In this section, “relevant period” means the period of 6 months beginning with 

the date of discharge. 

 

55B Section 55A: sanctions 

(1) If a debtor fails to comply with the requirement imposed by subsection (2) or 10 

(4) of section 55A, that section applies in relation to the debtor as if the 

relevant period were the period of 12 months beginning with the date of 

discharge of the debtor. 

(2) If a debtor fails to comply with the requirement imposed by subsection (2) or 

(4) of section 55A during the period when the section applies in relation to the 15 

debtor by virtue of subsection (1), the debtor commits an offence. 

(3) A debtor who is guilty of an offence under subsection (2) is liable on summary 

conviction to— 

(a) a fine not exceeding the statutory maximum, 

(b) imprisonment for— 20 

(i) a term not exceeding 3 months, or 

(ii) a term not exceeding 6 months, if the person has previously been 

convicted of an offence inferring dishonest appropriation of 

property or an attempt at such appropriation, or 

(c) both such fine and imprisonment. 25 

(4) A debtor who is guilty of an offence under subsection (2) is liable on 

conviction on indictment to— 

(a) a fine, 

(b) imprisonment for a term not exceeding 2 years, or 

(c) both such fine and imprisonment.”. 30 

 
Moratorium on diligence 

8 Moratorium on diligence 

After section 4 of the 1985 Act, insert— 

“Moratorium on diligence 

4A Notice of intention to apply: debtor application etc. 35 

(1) A person may give written notice to the Accountant in Bankruptcy of the 

person’s intention— 

(a) to make a debtor application for sequestration under section 5,  

12
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(b) to seek to fulfil the conditions required in order for a trust deed granted 

by or on behalf of that person to be granted the status of protected trust 

deed, 

(c) to apply for the approval of a debt payment programme in accordance 

with section 2 of the Debt Arrangement and Attachment (Scotland) Act 5 

2002 (asp 17). 

(2) A person may not give a notice if that person has given a notice under 

subsection (1) in the immediately preceding period of 12 months. 

(3) The Accountant in Bankruptcy must, without delay after receipt of a notice 

under subsection (1), enter in the registers mentioned in subsection (4)— 10 

(a) the name of the person who gave the notice, and 

(b) such other information as the Accountant in Bankruptcy considers 

appropriate in relation to that person. 

(4) The registers are— 

(a) the register of insolvencies, and 15 

(b) the register of debt payment programmes established and maintained in 

accordance with section 7 of the Debt Arrangement and Attachment 

(Scotland) Act 2002 (the “DAS register”). 

 

4B Notice of intention to apply: sequestration of estate under section 6 

(1) A person may give written notice to the Accountant in Bankruptcy of the 20 

person’s intention to make a debtor application under section 6. 

(2) A person may not give a notice in respect of an estate mentioned in section 6 if 

any person has given a notice under subsection (1) in respect of the same estate 

in the immediately preceding period of 12 months. 

(3) The Accountant in Bankruptcy must, without delay after receipt of a notice 25 

under subsection (1), enter in the register of insolvencies— 

(a) the name of the person who is the subject of the notice, and  

(b) such other information as the Accountant in Bankruptcy considers 

appropriate in relation to that person. 

 

4C Moratorium on diligence 30 

(1) This section applies where a person gives notice to the Accountant in 

Bankruptcy in accordance with section 4A(1) or 4B(1). 

(2) A moratorium on diligence applies in relation to the person who is the subject 

of the notice for the moratorium period determined in accordance with section 

4D. 35 

(3) While a moratorium on diligence applies in relation to the person it is not 

competent— 

(a) to serve a charge for payment in respect of any debt owed by the person,  

(b) to commence or execute any diligence to enforce payment of any debt 

owed by the person,  40 

13
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(c) to found on any debt owed by the person in presenting, or concurring in 

the presentation of, a petition for sequestration of the person’s estate, or 

(d) in the case where an arrestment mentioned in subsection (1) of section 

73J of the Debtors (Scotland) Act 1987 (c.18) has been granted in 

respect of funds due to the person, to release funds to the creditor under 5 

subsection (2) of that section. 

(4) The moratorium period applying in relation to the person is to be disregarded 

for the purposes of determining the period mentioned in section 73J(3) of the 

Debtors (Scotland) Act 1987 (c.18). 

 

4D Period of moratorium 10 

(1) The moratorium period applying in relation to the person is the period which— 

(a) begins on the day on which an entry is made in the register of 

insolvencies under section 4A(3) or 4B(3), and 

(b) ends on— 

(i) the day which is 6 weeks after that day,  15 

(ii) such earlier day as is mentioned in subsection (2), or 

(iii) if subsection (3), (5) or (7) applies, such later day as is determined 

in accordance with subsection (4), (6) or (8). 

 (2) The earlier day is the day on which, in relation to the person who is the subject 

of the moratorium— 20 

(a) an entry is made in the register of insolvencies recording the award of 

sequestration of the estate,  

(b) an entry is made in the register of insolvencies recording that a trust deed 

granted by the person has been granted or refused protected status, 

(c) an entry is made in the DAS register recording the approval of a debt 25 

payment programme in accordance with section 2 of the Debt 

Arrangement and Attachment (Scotland) Act 2002, or 

(d) written notice is given to the Accountant in Bankruptcy— 

(i) by the person withdrawing the notice given under section 4A(1), or 

(ii) by or on behalf of the person withdrawing the notice given under 30 

section 4B(1). 

(3) This subsection applies if, on the day which is 6 weeks after the day on which 

the moratorium began under subsection (1)(a)— 

(a) a person has made a debtor application for sequestration of the estate of 

the person who is the subject of the moratorium,  35 

(b) the moratorium has not ended in accordance with subsection (2)(a), and  

(c) no decision has been made by the Accountant in Bankruptcy under 

section 15(3C)(b).  

(4) Where subsection (3) applies, the moratorium period ends on— 

(a) the day on which an entry is made in the register of insolvencies 40 

recording the award of sequestration of the estate,  

14
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(b) in the case of refusal to award sequestration— 

(i) the day of the expiry of the period applying by virtue of section 

15(3B) where no application for review is made under section 

15(3A), or 

(ii) the day on which a decision is made by the Accountant in 5 

Bankruptcy under section 15(3C)(b) where an application for 

review is made, or 

(c) the day on which written notice is given to the Accountant in 

Bankruptcy— 

(i) by the person withdrawing the notice given under section 4A(1), or 10 

(ii) by or on behalf of the person withdrawing the notice given under 

section 4B(1). 

(5) This subsection applies if, on the day which is 6 weeks after the day on which 

the moratorium began under subsection (1)(a)— 

(a) an entry has been made in the register of insolvencies recording an 15 

application for a trust deed granted by or on behalf of the person who is 

the subject of the moratorium to be granted the status of protected trust 

deed, and 

(b) the moratorium has not ended in accordance with subsection (2)(b).  

(6) Where subsection (5) applies, the moratorium period ends on— 20 

(a) the day on which an entry is made in the register of insolvencies 

recording that the trust deed granted by or on behalf of the person has 

been granted the status of protected trust deed,  

(b) where such an entry is not made, the day which is 13 weeks after the day 

on which the moratorium began under subsection (1)(a), or  25 

(c) the day on which written notice is given to the Accountant in Bankruptcy 

by the person withdrawing the notice given under section 4A(1). 

(7) This subsection applies if, on the day which is 6 weeks after the day on which 

the moratorium began under subsection (1)(a)— 

(a) the person who is the subject of the moratorium has applied for approval 30 

of a debt payment programme under section 2 of the Debt Arrangement 

and Attachment (Scotland) Act 2002,  

(b) the moratorium has not ended in accordance with subsection (2)(c), and  

(c) the application has not been determined. 

(8) Where subsection (7) applies, the moratorium period ends on— 35 

(a) the day on which an entry is made in the DAS register recording the 

approval of the debt payment programme in accordance with section 2 of 

the Debt Arrangement and Attachment (Scotland) Act 2002,  

(b) in the case of a rejection of a debt payment programme, the day on 

which an entry is made in the DAS register recording the rejection, or 40 

(c) the day on which written notice is given to the Accountant in Bankruptcy 

by the person withdrawing the notice given under section 4A(1).”. 
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Application for sequestration 

9 Statement of undertakings 

(1) In section 2 of the 1985 Act (appointment and functions of the trustee in the 

sequestration), after subsection (7), insert— 

“(8) The trustee must at the same time as notifying the debtor under subsection (7), 5 

send to the debtor, for signature by the debtor, a statement of undertakings in 

the form prescribed.”. 

(2) In section 5 of the 1985 Act (sequestration of the estate of living or deceased debtor)— 

(a) in subsection (2B), after paragraph (ba) (inserted by section 1(1)(a)), insert— 

“(bb) the debtor has given a statement of undertakings (including an 10 

undertaking to pay to the trustee after the award of sequestration of the 

debtor’s estate an amount determined using the common financial 

tool),”, and 

(b) after subsection (6A), insert— 

“(6B) In the case of a debtor application, the debtor must send a statement of 15 

undertakings to the Accountant in Bankruptcy along with the application.”.  

 

10 Debtor application: incomplete or inappropriate application 

Before section 12 of the 1985 Act (but after the italic cross-heading immediately 

preceding it), insert— 

“11A Debtor application: incomplete application 20 

(1) This section applies where a debtor application is made and the Accountant in 

Bankruptcy considers that— 

(a) the application is incomplete,  

(b) further information is required in relation to the application,  

(c) further evidence is required to substantiate any fact relevant to the 25 

application, or 

(d) any fee or charge applicable to the application is outstanding. 

(2) The Accountant in Bankruptcy must specify by notice in writing to the 

debtor— 

(a) any further information which is to be provided,  30 

(b) any further evidence which is to be provided, and 

(c) any fee or charge to be paid. 

(3) Any information, evidence, fee or charge to be provided or paid under 

subsection (2) must be provided or paid within 21 days or such longer period 

as may be specified by the Accountant in Bankruptcy. 35 

(4) The Accountant in Bankruptcy may refuse to award sequestration if, after the 

expiry of the period referred to in subsection (3), the Accountant in Bankruptcy 

considers that— 

(a) the application remains incomplete, 

16
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(b) the debtor has provided insufficient information or evidence under 

subsection (2)(a) or (b), or 

(c) any fee or charge applicable to the application remains outstanding. 

 

11B Refusal of debtor application: inappropriate application 

(1) This section applies were a debtor application is made and the Accountant in 5 

Bankruptcy considers that an award of sequestration may not be appropriate in 

the circumstances of the case. 

(2) The Accountant in Bankruptcy must specify by notice in writing to the 

debtor— 

(a) the reason why the Accountant in Bankruptcy considers the application 10 

may not be appropriate, and  

(b) any further information which is to be provided within 21 days or such 

longer period as may be specified by the Accountant in Bankruptcy. 

(3) The Accountant in Bankruptcy may refuse to award sequestration if, after the 

expiry of the period referred to in subsection (2), the Accountant in Bankruptcy 15 

remains of the view that an award of sequestration would be inappropriate in 

the circumstances of the case.”. 

 

11 Sequestration: application by executor 

(1) In section 5 of the 1985 Act (sequestration of the estate of living or deceased debtor), for 

subsection (3), substitute— 20 

“(3) The sequestration of the estate of a deceased debtor is— 

(a) by debtor application made by the executor, or a person entitled to be 

appointed as executor, on the estate, 

(b) on the petition of a qualified creditor, or qualified creditors, of the 

deceased debtor, 25 

(c) on the petition of a temporary administrator, 

(d) on the petition of a member State liquidator appointed in main 

proceedings, or 

(e) on the petition of a trustee acting under a trust deed.”. 

(2) In section 6B of the 1985 Act (debtor application: provision of information)— 30 

(a) in subsection (1), after “application”, where it first occurs, insert “, other than an 

application under section 5(3)(a),”, and 

(b) after subsection (2), insert— 

“(2A) Where a debtor application is made by an executor under section 5(3)(a) the 

executor must— 35 

(a) state in the application whether or not the debtor’s centre of main 

interests was situated in the United Kingdom or in another member State, 

and 

(b) state in the application whether or not the debtor possessed an 

establishment in the United Kingdom or in another member State.”. 40 
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(3) In section 8A of the 1985 Act (further provisions relating to debtor applications)— 

(a) in subsection (1), for “subsection (2)” substitute “subsections (2) and (2A)”, and 

(b) after subsection (2), insert— 

“(2A) Any intromission by an executor with the deceased debtor’s estate after the 

period mentioned in subsection (2B) is deemed an intromission without a title 5 

unless, within that period, the executor— 

(a) makes a debtor application under section 5(3)(a), or 

(b) petitions for the appointment of a judicial factor to administer the estate. 

(2B) The period referred to in subsection (2A) is the period of 12 months following 

the day on which the executor knew or ought to have known that the estate was 10 

absolutely insolvent and likely to remain so.”. 

(4) In section 12 of the 1985 Act (when sequestration is awarded)— 

(a) in subsection (1) after “application”, where it first occurs, insert “, other than an 

application under section 5(3)(a),”, and 

(b) after that subsection, insert— 15 

“(1B) Where a debtor application is made under section 5(3)(a) the Accountant in 

Bankruptcy must award sequestration forthwith if the Accountant is satisfied— 

(a) that the application has been made in accordance with the provisions of 

this Act and any provision made under this Act, and 

(b) that the provisions of subsection (6A) of section 5 have been complied 20 

with.”. 

 

12 Concurrent proceedings for sequestration: recall 

In section 10A of the 1985 Act (powers in relation to concurrent proceedings for 

sequestration or analogous remedy), after subsection (3) insert— 

“(3A) The Accountant in Bankruptcy must grant a recall of an award of sequestration 25 

if— 

(a) sequestration has been awarded by virtue of a debtor application, and 

(b) the sheriff directs the Accountant in Bankruptcy to dismiss the debtor 

application. 

(3B) The effect of the recall of an award of sequestration is, so far as practicable, to 30 

restore the debtor and any other person affected by the sequestration to the 

position the debtor or, as the case may be, the other person would have been in 

if the sequestration had not been awarded. 

(3C) A recall of an award of sequestration does not— 

(a) affect the interruption of prescription caused by— 35 

(i) the presentation of the petition for sequestration, 

(ii) the making of the debtor application, or 

(iii) the submission of a claim under section 22 or 48, 

(b) invalidate any transaction entered into before such recall by the interim 

trustee, or by the trustee, with a person acting in good faith, or 40 
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(c) affect a bankruptcy restrictions order which has not been annulled under 

section 56J(1)(a).”. 

 

Administration of estate 

13 Submission of claims to trustee  

In section 48 of the 1985 Act (submission of claims)— 5 

(a) in subsection (1)— 

(i) for “subsection (2)” substitute “subsections (1A) and (2)”, and 

(ii) for sub-paragraph (ii) substitute— 

“(ii) in accordance with subsection (1A).”, and 

(b) after subsection (1), insert— 10 

“(1A) A creditor must, in order to obtain an adjudication as to the creditor’s 

entitlement (so far as funds are available) to a dividend out of the debtor's 

estate, submit a claim to the trustee not later than the relevant day. 

(1B) The “relevant day”, in relation to a creditor, means— 

(a) where a notice is given to the creditor under section 21A(2), the day 15 

which is 120 days after the day on which the notice is given, or 

(b) where no notice is given to the creditor under that section, the day which 

is 120 days after the day on which the trustee gives notice to that creditor 

inviting the submission of claims. 

(1C) If a creditor submits a claim to the trustee after the relevant day, the trustee 20 

may, in respect of any accounting period, provide an adjudication as to the 

creditor’s entitlement (so far as funds are available) to a dividend out of the 

debtor’s estate if— 

(a) the claim is submitted not later than 8 weeks before the end of the 

accounting period, and  25 

(b) the creditor provides a reasonable explanation as to why the claim was 

not submitted before the relevant day.”. 

 

14 First accounting period 

In section 52 of the 1985 Act (estate to be distributed in respect of accounting 

periods)— 30 

(a) in subsection (2)(a) after “months” insert “or such shorter period as may be agreed 

or determined in accordance with subsection (2ZB), either period”, 

(b) in subsection (2ZA) after “awarded” insert “or such shorter period as may be 

agreed or determined in accordance with subsection (2ZB)”, and 

(c) after subsection (2ZA) insert— 35 

“(2ZB)This subsection applies where the trustee considers that the funds of the 

debtor’s estate are sufficient to pay a dividend in accordance with subsection 

(3) in respect of— 

19
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(a) in the case where the trustee is the Accountant in Bankruptcy, a shorter 

period of not less than 6 months determined by the Accountant in 

Bankruptcy, 

(b) in any other case, a shorter period of not less than 6 months agreed— 

(i) between the trustee and the commissioners, or 5 

(ii) if there are no commissioners, between the trustee and the 

Accountant in Bankruptcy.”.  

 

15 Vesting of estate after sequestration 

(1) In section 31(5A) of the 1985 Act (reinvestment of non-vested contingent interest), for 

“on which the debtor’s discharge becomes effective” substitute “which is 4 years after 10 

the date of sequestration”. 

(2) In section 32(10) of the 1985 Act (meaning of “relevant date” for purposes of vesting 

etc.), for “on which the debtor’s discharge becomes effective” substitute “which is 4 

years after the date of sequestration”. 

 
Discharge following sequestration 15 

16 Discharge of debtor 

For section 54 of the 1985 Act (automatic discharge of debtor) substitute— 

“54 Application for discharge: Accountant in Bankruptcy not the trustee  

(1) This section applies where the Accountant in Bankruptcy is not the trustee. 

(2) The Accountant in Bankruptcy may, following an application by the trustee, 20 

discharge the debtor at any time after the date which is 12 months after the date 

on which sequestration is awarded.  

(3) An application for discharge— 

(a) may be made by the trustee at any time after the date which is 10 months 

after the date on which sequestration is awarded, and 25 

(b) must be made before sending to the Accountant in Bankruptcy the 

documentation referred to in section 57(1)(b). 

(4) A debtor may request the trustee to make an application— 

(a) if the debtor has not made a request to the trustee in the immediately 

preceding period of 12 months, or 30 

(b) where the debtor has made a request in that period, if exceptional 

circumstances apply. 

(5) If a request is made under subsection (4), the trustee must— 

(a) consider, having regard to the matters mentioned in subsections (6) and 

(7), whether to make an application, and 35 

(b) if the trustee decides not to make an application, notify the debtor of the 

reasons. 

(6) An application must include a report on— 

(a) the debtor’s assets, liabilities, financial affairs and business affairs,  
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(b) the debtor’s conduct in relation to those assets, liabilities, financial 

affairs and business affairs,  

(c) the sequestration, and  

(d) the debtor’s conduct in the course of the sequestration. 

(7) An application must, unless subsection (8) applies, include a declaration by the 5 

trustee that, in the opinion of the trustee— 

(a) the debtor has— 

(i) complied with any debtor contribution order, 

(ii) co-operated with the trustee in accordance with section 64, 

(iii) complied with the statement of undertakings, 10 

(iv) made a full and fair surrender of the debtor’s estate, 

(v) made a full disclosure of all claims which the debtor is entitled to 

make against other persons, and 

(vi) delivered to the trustee every document under the debtor’s control 

relating to the debtor’s estate, business or financial affairs, and  15 

(b) the trustee has carried out all of the trustee’s functions as at the date of 

the application, in accordance with section 3. 

(8) Where the trustee makes the application following a request by the debtor 

under subsection (4), the trustee may, instead of providing a declaration on the 

matters mentioned in subsection (7), provide a report on those matters. 20 

(9) The trustee must, at the same time as applying to the Accountant in 

Bankruptcy, give to the debtor and every creditor known to the trustee a notice 

informing the recipient— 

(a) that an application has been made, and  

(b) that the person has a right to make representations to the Accountant in 25 

Bankruptcy in relation to the application before the expiry of the period 

of 14 days beginning with the day on which the notice is given. 

(10) After receiving an application under this section and taking into account any 

representations received during the period mentioned in subsection (9)(b), the 

Accountant in Bankruptcy may discharge the debtor by granting a certificate of 30 

discharge in the prescribed form.  

(11) A discharge under subsection (10) must not take effect before the end of the 

period of 14 days beginning with the day of notification of the decision. 

 

54A Discharge where Accountant in Bankruptcy the trustee  

(1) This section applies where the Accountant in Bankruptcy is the trustee. 35 

(2) The Accountant in Bankruptcy may discharge the debtor at any time after the 

date which is 12 months after the date on which sequestration is awarded by 

granting a certificate of discharge in the prescribed form.  

(3) The Accountant in Bankruptcy must, as soon as is practicable after the date 

which is 12 months after the date on which sequestration is awarded— 40 

(a) decide whether to discharge the debtor under subsection (2),  
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(b) notify the debtor and every creditor known to the Accountant in 

Bankruptcy of that decision, and 

(c) send a report to those persons. 

(4) The report must give an account of— 

(a) the debtor’s assets, liabilities, financial affairs and business affairs,  5 

(b) the debtor’s conduct in relation to those assets, liabilities, financial 

affairs and business affairs,  

(c) the sequestration, and 

(d) the debtor’s conduct in the course of the sequestration, including 

compliance with the statement of undertakings. 10 

(5) Subsection (6) applies where— 

(a) the Accountant in Bankruptcy refuses to discharge the debtor under 

subsection (2), and  

(b) the debtor is not otherwise discharged. 

(6) The Accountant in Bankruptcy must, as soon as is practicable after the date 15 

which is 12 months after the date of the refusal— 

(a) decide whether to discharge or refuse to discharge the debtor under 

subsection (2),  

(b) notify the debtor and every creditor known to the Accountant in 

Bankruptcy of that decision, and 20 

(c) send a report giving an account of the matters mentioned in subsection 

(4) to those persons. 

(7) A discharge under this section must not take effect before the end of the period 

of 14 days beginning with the day of notification of the decision. 

 

54B Discharge of debtor: review and appeal 25 

(1) The trustee or the debtor may apply to the Accountant in Bankruptcy for a 

review of a decision under section 54(10) or 54A(2) to refuse to discharge the 

debtor. 

(2) Any creditor may apply to the Accountant in Bankruptcy for a review of a 

decision under section 54(10) or 54A(2) to discharge the debtor. 30 

(3) An application under subsection (1) or (2) must be made before the end of the 

period of 14 days beginning with the day of notification of the decision under 

section 54(10) or, as the case may be, 54A(2). 

(4) If an application for a review under subsection (2) is made, the discharge is 

suspended until the determination of that review by the Accountant in 35 

Bankruptcy. 

(5) If an application for a review under subsection (1) or (2) is made, the 

Accountant in Bankruptcy must— 

(a) take into account any representations made by an interested person 

before the expiry of the period of 21 days beginning with the day on 40 

which the application is made, and  
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(b) confirm or revoke the decision before the expiry of the period of 28 days 

beginning with the day on which the application is made. 

(6) The debtor, the trustee or any creditor may appeal to the sheriff against any 

decision of the Accountant in Bankruptcy under subsection (5)(b) before the 

end of the period of 14 days beginning with the date of the decision.”.  5 

 

17 Repeal of discharge on composition 

(1) Section 56 of the 1985 Act (discharge on composition) is repealed. 

(2) Section 56K of the 1985 Act (effect of discharge on approval of offer of composition) is 

repealed. 

(3) Schedule 4 to the 1985 Act (discharge on composition) is repealed. 10 

 

18 Deferral of discharge where debtor cannot be traced 

After section 54C of the 1985 Act (inserted by section 7(1)), insert— 

“54D Deferral of discharge where debtor cannot be traced 

(1) Subsection (2) applies where— 

(a) the trustee, having made reasonable inquiries, is unable to ascertain the 15 

whereabouts of the debtor, and  

(b) as a result is unable to carry out the trustee’s functions in accordance 

with section 3. 

(2) The trustee must— 

(a) notify the debtor by sending to the last known address of the debtor a 20 

deferral notice in the prescribed form, 

(b) give a deferral notice to every creditor known to the trustee, and 

(c) where the trustee is not the Accountant in Bankruptcy, apply in the 

prescribed form to the Accountant in Bankruptcy for a deferral. 

(3) A deferral application under subsection (2)(c) must be made by the trustee— 25 

(a) no earlier than the date which is 8 months after the date on which 

sequestration is awarded, and 

(b) no later than the date which is 10 months after the date on which 

sequestration is awarded. 

(4) After receiving a deferral application, the Accountant in Bankruptcy must— 30 

(a) take into account any representations made by an interested person 

before the expiry of the period of 14 days beginning with the day on 

which the application is made, and 

(b) if satisfied of the matters mentioned in subsection (5), issue a certificate 

deferring indefinitely the discharge of the debtor. 35 

(5) The matters are— 

(a)  that the trustee is unable to ascertain the whereabouts of the debtor, and 

(b) it would not be reasonably practicable for the trustee to continue to 

search for the debtor.  
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(6) Where the Accountant in Bankruptcy is the trustee and has given a deferral 

notice in accordance with subsection (2)(b), the Accountant in Bankruptcy 

must— 

(a) take into account any representations made by an interested person 

before the expiry of the period of 14 days beginning with the day on 5 

which the deferral notice is given, and 

(b) if satisfied that it would not be reasonably practicable to continue to 

search for the debtor, issue a certificate deferring indefinitely the 

discharge of the debtor. 

(7) Where a certificate is issued under subsection (4)(b) or (6)(b), the Accountant 10 

in Bankruptcy must make an appropriate entry in the register of insolvencies. 

 

54E Debtor not traced: new trustee 

(1) This section applies where a certificate is issued under section 54D(4)(b). 

(2) The trustee may apply to the Accountant in Bankruptcy in the prescribed form 

for authority to resign office. 15 

(3) An application under subsection (2) may not be made— 

(a) if after the certificate is issued the trustee ascertains the whereabouts of 

the debtor or the debtor makes contact with the trustee,  

(b) after the date which is 6 months after the date on which the certificate is 

awarded. 20 

(4) Where an application is made under subsection (2), the Accountant in 

Bankruptcy must issue to the trustee who made the application a notice in the 

prescribed form granting the application. 

(5) Where a notice is issued under subsection (4)— 

(a) the Accountant in Bankruptcy is deemed to be the trustee, 25 

(b) the former trustee must notify every creditor known to the former trustee 

that the Accountant in Bankruptcy is deemed to be the trustee,  

(c) the former trustee is not entitled to recover outlays and remuneration 

payable in accordance with section 53 other than by a claim in the final 

distribution of the debtor’s estate, and  30 

(d) subsections (6) to (8) of section 28 apply in relation to the appointment 

of the Accountant in Bankruptcy as the new trustee as they apply in 

relation to the appointment of a new trustee under that section.  

 

54F Debtor not traced: subsequent debtor contact  

(1) This section applies where— 35 

(a) a certificate is issued under section 54D(4)(b) or (6)(b), and 

(b) the trustee ascertains the whereabouts of the debtor or the debtor makes 

contact with the trustee. 

(2) Where the Accountant in Bankruptcy is the trustee, the Accountant in 

Bankruptcy may discharge the debtor— 40 

(a) at any time after the date which is 12 months after the date on which— 
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(i) the whereabouts of the debtor were ascertained, or 

(ii) the debtor made contact with the trustee, and 

(b) if satisfied as to the matters mentioned in subsection (3). 

(3) The matters are that, in the opinion of the trustee, the debtor has— 

(a) complied with any debtor contribution order, 5 

(b) co-operated with the trustee in accordance with section 64, 

(c) complied with the statement of undertakings, 

(d) made a full and fair surrender of the debtor’s estate, 

(e) made a full disclosure of all claims which the debtor is entitled to make 

against other persons, and 10 

(f) delivered to the trustee every document under the debtor’s control 

relating to the debtor’s estate, business or financial affairs. 

(4) Where the Accountant in Bankruptcy is not the trustee, the trustee must give 

the debtor a notice in the prescribed form allowing the debtor to apply for 

discharge if the trustee is satisfied as to the matters mentioned in subsection 15 

(3). 

(5) A notice under subsection (4) may not be given before the date which is 12 

months after the date on which— 

(a) the whereabouts of the debtor were ascertained by the trustee, or 

(b) the debtor made contact with the trustee. 20 

(6) Where a debtor receives a notice under subsection (4), the debtor may apply to 

the Accountant in Bankruptcy for the discharge.  

(7) The debtor must, at the same time as applying to the Accountant in 

Bankruptcy, give to the trustee and every creditor known to the debtor a notice 

informing the recipient— 25 

(a) that an application has been made, and  

(b) that the person has a right to make representations to the Accountant in 

Bankruptcy in relation to the application before the expiry of the period 

of 14 days beginning with the day on which the notice is given. 

(8) After receiving an application under this section and taking into account any 30 

representations received during the period mentioned in subsection (7)(b), the 

Accountant in Bankruptcy may discharge the debtor by granting a certificate of 

discharge in the prescribed form.  

(9) A discharge under subsection (2) or (8) must not take effect on a date before 

the end of the period of 14 days beginning with the day of notification of the 35 

decision. 

(10) A discharge under subsection (2) or (8) is deemed for the purposes of section 

55 to have been given under section 54(10). 

(11) Where a debtor has received a notice under subsection (4) but no application 

has been made for discharge, the trustee may make an application for discharge 40 

in accordance with section 54. 
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54G Subsequent debtor contact: review and appeal 

(1) The debtor may apply to the Accountant in Bankruptcy for a review of a 

decision under section 54F(2) or (8) to refuse to discharge the debtor. 

(2) Any creditor may apply to the Accountant in Bankruptcy for a review of a 

decision under section 54F(2) or (8) to discharge the debtor. 5 

(3) An application under subsection (1) or (2) must be made before the end of the 

period of 14 days beginning with the day of notification of the decision under 

section 54F(2) or, as the case may be, 54F(8).  

(4) If an application for a review under subsection (2) is made, the discharge is 

suspended until the determination of that review by the Accountant in 10 

Bankruptcy. 

(5) If an application for a review under subsection (1) or (2) is made, the 

Accountant in Bankruptcy must— 

(a) take into account any representations made by an interested person 

before the expiry of the period of 21 days beginning with the day on 15 

which the application is made, and  

(b) confirm or revoke the decision before the expiry of the period of 28 days 

beginning with the day on which the application is made. 

(6) The debtor, the trustee or any creditor may appeal to the sheriff against any 

decision of the Accountant in Bankruptcy under subsection (5)(b) before the 20 

end of the period of 14 days beginning with the date of the decision.”. 

 

19 Unclaimed dividends and unapplied balances 

In section 57 of the 1985 Act (discharge of trustee)— 

(a) in subsection (1)— 

(i) for paragraph (a), substitute— 25 

“(a) must pay to the Accountant in Bankruptcy any unclaimed dividends and 

unapplied balances,”, and 

(ii) in paragraph (b), the words “and a receipt for the deposit of the unclaimed 

dividends and unapplied balances” are repealed, and 

(b) after subsection (1A) (inserted by section 22(2)(b)), insert— 30 

“(1B) The Accountant in Bankruptcy must deposit any unclaimed dividends and any 

unapplied balances paid to the Accountant in Bankruptcy under subsection 

(1)(a) in an appropriate bank or institution.”. 

 

20 Assets discovered after trustee discharge: appointment of trustee 

After section 58A of the 1985 Act, insert—  35 

“58B Assets discovered after trustee discharge: appointment of trustee 

(1) This section applies where, after the trustee’s discharge under section 57 or 

58A but before the expiry of the period of 5 years from the date of 

sequestration, the trustee or the Accountant in Bankruptcy becomes aware of 

any newly identified estate. 40 
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(2) In this section, “newly identified estate” means any part of the debtor’s estate 

which— 

(a) vested in the trustee in accordance with section 31, and 

(b) was not, before the trustee was discharged, recovered by the trustee. 

(3) The Accountant in Bankruptcy may— 5 

(a) in the case where the trustee was discharged under section 58— 

(i) on the application of the trustee who was discharged, reappoint 

that person as trustee on the debtor’s estate, or 

(ii) appoint the Accountant in Bankruptcy as trustee on the debtor’s 

estate,  10 

(b) in the case where the Accountant in Bankruptcy was discharged under 

section 58A, reappoint the Accountant in Bankruptcy as trustee on the 

debtor’s estate. 

(4) The Accountant in Bankruptcy may make an appointment or reappointment 

under subsection (3) only if, in the opinion of the Accountant in Bankruptcy, 15 

the value of the newly identified estate— 

(a) is not less than £1000 (or such other sum as may be prescribed), and 

(b) is likely to exceed the costs of— 

(i) the appointment or reappointment, and 

(ii) the recovery, management and realisation of the newly identified 20 

estate. 

(5) Where the trustee was discharged under section 58, the discharged trustee must 

provide to the Accountant in Bankruptcy the information mentioned in 

subsection (7). 

(6) Where the Accountant in Bankruptcy was discharged under section 58A, the 25 

Accountant in Bankruptcy must record and consider the information mentioned 

in subsection (7). 

(7) The information is— 

(a) the estimated value of the newly identified estate,  

(b) the reason why the newly identified estate forms part of the debtor’s 30 

estate,  

(c) the reason why the newly identified estate was not recovered,  

(d) the estimated outlays and remuneration of the trustee following an 

appointment or reappointment under subsection (3), and 

(e) the likely distribution under section 51 following an appointment or 35 

reappointment under subsection (3). 

(8) This section is without prejudice to any other right to take action following the 

discharge of the trustee.  

 

58C Assets discovered after trustee discharge: notice  

(1) The Accountant in Bankruptcy must notify the debtor and any other person the 40 

Accountant in Bankruptcy considers to have an interest— 
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(a) where an application is made under section 58B(3)(a)(i), and 

(b) where the Accountant in Bankruptcy proposes to make an appointment 

or reappointment under section 58B(3)(a)(ii) or (b). 

(2) A notice under subsection (1) must inform the recipient that the person has a 

right to make representations to the Accountant in Bankruptcy in relation to the 5 

application or the proposed appointment or reappointment before the expiry of 

the period of 14 days beginning with the day on which the notice is given. 

(3) Before making an appointment or reappointment under section 58B, the 

Accountant in Bankruptcy must take into account any representations made by 

an interested person. 10 

(4) If the Accountant in Bankruptcy makes an appointment or reappointment under 

section 58B, the Accountant in Bankruptcy must as soon as is practicable 

notify the debtor of the appointment or reappointment. 

(5) A notice under subsection (4) must include information in relation to the 

debtor’s duties to co-operate with the trustee under section 64. 15 

 

58D Assets discovered after trustee discharge: appeal 

 Where the Accountant in Bankruptcy makes or refuses to make an order under 

section 58B, an interested person may, no later than 14 days after the date of 

the decision, appeal to the sheriff.”. 

 
Records 20 

21 Register of insolvencies 

In section 1A of the 1985 Act (supervisory functions of the Accountant in 

Bankruptcy)— 

(a) in subsection (1)(b), for “the Court of Session by act of sederunt” substitute 

“regulations made by the Scottish Ministers”, and  25 

(b) after subsection (4), insert— 

“(5) Regulations under subsection (1)(b) may in particular prescribe circumstances 

where information need not be included in the register of insolvencies, if in the 

opinion of the Accountant in Bankruptcy inclusion of the information would be 

likely to jeopardise the safety or welfare of any person.”. 30 

 

22 Sederunt book 

(1) In section 1A(1)(b) of the 1985 Act (register of insolvencies), after paragraph (iia) 

insert— 

“(iib) sederunt books sent to the Accountant in Bankruptcy in accordance with 

section 57(1)(b) or, as the case may be, updated in accordance with 35 

paragraph 33 of Schedule 3A,”.  

(2) In section 57 of the 1985 Act (discharge of trustee)— 

(a) in subsection (1)(a), after “book” insert “in the format specified by subsection 

(1A) and”,  

(b) after subsection (1), insert— 40 
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“(1A) The trustee must send an electronic version of the sederunt book in such format 

as the Accountant in Bankruptcy may from time to time direct.”, and 

(c) in subsection (2)(b), for “at the office of the Accountant in Bankruptcy” substitute 

“as part of the register of insolvencies”. 

(3) In section 58A(4)(b)(ii) of the 1985 Act (notice on sederunt book sent on discharge of 5 

Accountant in Bankruptcy as trustee), for “at such address as the Accountant in 

Bankruptcy may determine” substitute “as part of the register of insolvencies”. 

(4) In section 62 of the 1985 Act (sederunt book and other documents)— 

(a) in subsection (2), for “Court of Session may by act of sederunt” substitute “the 

Scottish Ministers may by regulations”, and 10 

(b) after that subsection, insert— 

“(2A) The trustee must insert in the sederunt book the information listed in Schedule 

3A to this Act. 

(2B) The Scottish Ministers may by regulations modify Schedule 3A.”. 

(5) After Schedule 3 to the 1985 Act insert the Schedule 3A set out in schedule 2 to this 15 

Act. 

 

23 Abolition of certain requirements in relation to Edinburgh Gazette 

(1) In section 16 of the 1985 Act (petitions for recall of sequestration), for subsection (3) 

substitute— 

“(3) On service of a copy of the petition under subsection (2), the Accountant in 20 

Bankruptcy must enter particulars of the petition in the register of 

insolvencies.”. 

(2) In section 45 of the 1985 Act (public examination)— 

(a) in subsection (3)(a), for “publish in the Edinburgh Gazette” substitute “send to the 

Accountant in Bankruptcy”, and 25 

(b) after subsection (3), insert— 

“(3A) The Accountant in Bankruptcy must enter particulars of the notice sent under 

subsection (3)(a) in the register of insolvencies.”. 

(3) Section 71 (Edinburgh Gazette) is repealed. 

 
Functions of sheriff and Accountant in Bankruptcy in sequestration 30 

24 Application by trustee for direction on matters in sequestration 

(1) In section 3(6) of the 1985 Act (trustee application to the sheriff for directions in 

relation to any particular matter), for “A trustee” substitute “Where the Accountant in 

Bankruptcy is the trustee, the Accountant in Bankruptcy”. 

(2) After section 3 of the 1985 Act, insert—  35 

“3A Application to Accountant in Bankruptcy for a direction 

(1) This section applies where the Accountant in Bankruptcy is not the trustee. 

(2) The trustee may apply to the Accountant in Bankruptcy for a direction in 

relation to any particular matter arising in the sequestration. 
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(3) The Accountant in Bankruptcy may, before giving a direction on any particular 

matter under this section, refer the matter to the sheriff by making an 

application for a direction in relation to that matter. 

(4) The trustee may apply to the Accountant in Bankruptcy for a review of a 

direction given by the Accountant in Bankruptcy under this section. 5 

(5) An application for a review under section (4) may not be made— 

(a) by an interim trustee,  

(b) after the expiry of the period of 14 days beginning with the day on which 

notice of the direction by the Accountant in Bankruptcy is given to the 

trustee, or  10 

(c) in relation to a matter on which the Accountant in Bankruptcy has 

applied to the sheriff for a direction under subsection (3). 

(6) If an application for a review under subsection (4) is made, the Accountant in 

Bankruptcy must— 

(a) take into account any representations made by the trustee, the debtor, any 15 

creditor and any other person having an interest before the expiry of the 

period of 21 days beginning with the day on which the application is 

made, and  

(b) confirm, amend or revoke the direction before the expiry of the period of 

28 days beginning with the day on which the application is made. 20 

(7) The trustee may appeal to the sheriff against a decision by the Accountant in 

Bankruptcy under subsection (6)(b) before the expiry of the period of 14 days 

beginning with the day of the decision.”.  

 

25 Recall of sequestration by sheriff 

(1) In section 16 of the 1985 Act (petitions for recall of sequestration)— 25 

(a) after subsection (1), insert— 

“(1A) A petition for recall of an award of sequestration may not be presented to the 

sheriff if the only ground is that the debtor has paid or is able to pay the 

debtor’s debts in full. 

(1B) Subsection (1A) does not apply where— 30 

(a) sequestration was awarded following a petition of a qualified creditor or 

qualified creditors, and 

(b) a petition for recall of the award of sequestration includes the ground that 

the debtor was not apparently insolvent.”, and 

(b) in subsection (4)— 35 

(i) after “presented”, where it first occurs, insert “at any time”, and 

(ii) paragraphs (a) and (b) are repealed.  

(2) The title of section 17 of the 1985 Act becomes “Recall of sequestration by sheriff”. 

(3) In section 17 of the 1985 Act— 

(a) in subsection (1)(a), the words “or has given sufficient security for their payment” 40 

are repealed,  
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(b) after subsection (3), insert— 

“(3A) If an order recalling an award directs that a payment under subsection (3)(a) or 

(b) is to be made from the debtor’s estate the award of recall does not have 

effect before the trustee notifies the sheriff that the payment has been made.”, 

and 5 

(c) in subsection (8), after “any”, in both places where it occurs, insert “interim or 

final”. 

 

26 Recall of sequestration by Accountant in Bankruptcy 

After section 17 of the 1985 Act, insert—  

“17A Application to Accountant in Bankruptcy for recall of sequestration 10 

(1) An application for recall of an award of sequestration may be made to the 

Accountant in Bankruptcy on the ground that the debtor has paid or is able to 

pay the debtor’s debts in full. 

(2) An application may be made by— 

(a) the debtor, 15 

(b) any creditor, 

(c) the trustee (where the Accountant in Bankruptcy is not the trustee), or 

(d) any other person having an interest (whether or not a person who was a 

petitioner for, or concurred in a debtor application for, the sequestration). 

(3) The person making an application must, at the same time as applying to the 20 

Accountant in Bankruptcy, give to the persons mentioned in subsection (4)— 

(a) a copy of the application, and  

(b) a notice informing the recipient that the person has a right to make 

representations to the Accountant in Bankruptcy in relation to the 

application before the expiry of the period of 21 days beginning with the 25 

day on which the notice is given. 

(4) The persons are— 

(a) the debtor, 

(b) any person who was a petitioner for, or concurred in a debtor application 

for, the sequestration, 30 

(c) the trustee. 

(5) Despite an application being made, the proceedings in the sequestration are to 

continue as if the application had not been made until a recall of an award of 

sequestration is granted under section 17E(1) (subject to any conditions 

imposed under section 17C(5) or 17E(4)). 35 

(6) Where the applicant withdraws the application or dies, the Accountant in 

Bankruptcy may continue the application by substituting any person mentioned 

in subsection (2) for the applicant. 

 

17B Application under section 17A: further procedure 

(1) This section applies where an application is made under section 17A. 40 
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(2) The trustee must submit to the Accountant in Bankruptcy— 

(a) a statement on the debtor’s assets and liabilities, so far as within the 

knowledge of the trustee,  

(b) a statement on the debtor’s affairs, so far as within the knowledge of the 

trustee. 5 

(3) The statements must be submitted— 

(a) at the same time as the trustee makes the application under section 17A, 

or 

(b) where the application is made by another person, before the expiry of the 

period of 21 days beginning with the day on which the notice is given 10 

under section 17A(3)(b). 

(4) The statement under subsection (2)(a) must— 

(a) include the trustee’s claim for outlays reasonably incurred and for 

remuneration for work reasonably undertaken by the trustee,  

(b) be updated and resubmitted by the trustee if any creditor submits a claim 15 

in accordance with subsection (8).  

(5) The statement under subsection (2)(b) must indicate whether, in the opinion of 

the trustee, the debtor’s assets have paid or are likely to be sufficient to pay the 

debtor’s debts in full (including the payment of the outlays and remuneration 

of the interim trustee and the trustee). 20 

(6) The trustee must notify every creditor known to the trustee that an application 

has been made— 

(a) where the application is made by the trustee, before the expiry of the 

period of 7 days beginning with the day on which the application is 

made, 25 

(b) where the application is made by another person, before the expiry of the 

period of 7 days beginning with the day on which the notice is given 

under section 17A(3)(b). 

(7) If a creditor has not previously submitted a claim under section 22 or 48, the 

creditor must, in order to obtain an adjudication as to the creditor’s entitlement 30 

(so far as funds are available) to a dividend out of the debtor’s estate, submit a 

claim. 

(8) A claim must be submitted—  

(a) in accordance with section 22(2) and (3), and  

(b) before the expiry of the period of 14 days beginning with the day on 35 

which notice is given under subsection (6).  

 

17C Interim recall of sequestration by Accountant in Bankruptcy 

(1) The Accountant in Bankruptcy may, after receiving an application under 

section 17A, grant an interim recall of an award of sequestration if the 

Accountant in Bankruptcy is satisfied that— 40 

(a) the debtor has paid or is able to pay the debtor’s debts in full (including 

the payment of the outlays and remuneration of the interim trustee and 

the trustee), and 
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(b) in all the circumstances of the case, it is appropriate to do so. 

(2) In deciding whether to grant an interim recall of an award of sequestration, the 

Accountant in Bankruptcy must take into account— 

(a) the information in the application,  

(b) any representations received during the period mentioned in section 5 

17A(3)(b) made by the persons mentioned in section 17A(4) and by any 

other person having an interest, 

(c) the statements supplied by the trustee under section 17B(2). 

(3) The Accountant in Bankruptcy may when granting an interim recall of an 

award of sequestration— 10 

(a) issue a determination fixing the amount of the outlays and the 

remuneration payable to the trustee, 

(b) determine the expenses reasonably incurred by a creditor who was a 

petitioner or, as the case may be, concurred in a debtor application for 

sequestration,  15 

(c) require any person who was a party to the petition for sequestration or, as 

the case may be, the debtor application, to pay the whole or any part of 

the outlays and remuneration of the interim trustee and the trustee. 

(4) Subsections (4) and (5) of section 54 apply to the Accountant in Bankruptcy 

for the purpose of making a determination in accordance with subsection (3)(a) 20 

as they apply to the commissioners or the Accountant in Bankruptcy for the 

purpose of fixing an amount under that section. 

(5) If the Accountant in Bankruptcy does not grant an interim recall of an award of 

sequestration, the sequestration is to continue but is to be subject to such 

conditions as the Accountant in Bankruptcy thinks fit. 25 

 

17D Procedure following grant of interim recall of sequestration  

(1) If the Accountant in Bankruptcy grants an interim recall of an award of 

sequestration, the trustee must— 

(a) distribute the debtor’s estate in accordance with section 51, and 

(b) notify the Accountant in Bankruptcy as to— 30 

(i) amounts that have been paid in accordance with paragraph (a), and 

(ii)  whether the total payments from the debtor’s estate were sufficient 

to pay the debtor’s debts in full (including the payment of the 

outlays and remuneration of the interim trustee and the trustee). 

(2) The trustee must comply with the requirements imposed by subsection (1)— 35 

(a) before the expiry of the period of 6 weeks beginning with the day on 

which the interim recall is granted (or such other period as may be 

prescribed), or 

(b) before the expiry of any extension of that period. 

(3) The Accountant in Bankruptcy may, on the application of the trustee, grant an 40 

extension of no longer than 4 weeks (or such other period as may be 

prescribed) to the period applying by virtue of subsection (2)(a). 
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(4) The trustee must pay to the Accountant in Bankruptcy any unclaimed 

dividends and unapplied balances which remain following the period applying 

by virtue of subsection (2). 

 

17E Recall of sequestration by Accountant in Bankruptcy 

(1) The Accountant in Bankruptcy may grant a recall of an award of sequestration 5 

if— 

(a) the trustee has notified the Accountant in Bankruptcy under section 

17D(1)(b)(ii) that the debtor’s debts have been paid in full (including the 

payment of the outlays and remuneration of the interim trustee and the 

trustee), and 10 

(b) the Accountant in Bankruptcy is satisfied that in all the circumstances of 

the case, it is appropriate to do so. 

(2) The effect of the recall of an award of sequestration is, so far as practicable, to 

restore the debtor and any other person affected by the sequestration to the 

position the debtor or, as the case may be, the other person would have been in 15 

if the sequestration had not been awarded. 

(3) A recall of an award of sequestration is not to— 

(a) affect the interruption of prescription caused by— 

(i) the presentation of the petition for sequestration, 

(ii) the making of the debtor application, or 20 

(iii) the submission of a claim under section 22 or 48, 

(b) invalidate any transaction entered into before such recall by the interim 

trustee, or by the trustee, with a person acting in good faith, or 

(c) affect a bankruptcy restrictions order which has not been annulled under 

section 56J(1)(a). 25 

(4) If the Accountant in Bankruptcy does not grant a recall of an award of 

sequestration under subsection (1) the sequestration is to continue but is to be 

subject to such conditions as the Accountant in Bankruptcy thinks fit. 

 

17F Recall where Accountant in Bankruptcy the trustee 

(1) This section applies where the Accountant in Bankruptcy— 30 

(a) is the trustee, and 

(b) considers that recall of an award of sequestration should be granted on 

the ground that the debtor has paid or is able to pay the debtor’s debts in 

full (including the payment of the outlays and remuneration of the 

interim trustee and the trustee). 35 

(2) The Accountant in Bankruptcy must notify the debtor and every creditor 

known to the Accountant in Bankruptcy that the Accountant in Bankruptcy 

considers that subsection (1) applies. 

(3) If a creditor has not previously submitted a claim under section 22 or 48, the 

creditor must, in order to obtain an adjudication as to the creditor’s entitlement 40 

to a dividend out of the debtor’s estate, submit a claim. 
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(4) A claim must be submitted—  

(a) in accordance with section 22(2) and (3), and  

(b) before the expiry of the period of 14 days beginning with the day on 

which notice is given under subsection (2). 

(5) Before granting an interim recall of an award of sequestration the Accountant 5 

in Bankruptcy must— 

(a) take into account any representations made by an interested person 

before the expiry of the period of 21 days beginning with the day on 

which the notice is given under subsection (2), and 

(b) make a determination of the Accountant in Bankruptcy’s fees and 10 

outlays calculated in accordance with regulations made under section 

69A. 

(6) The Accountant in Bankruptcy may grant an interim recall of an award of 

sequestration if the Accountant in Bankruptcy is satisfied that— 

(a) the debtor has paid or is able to pay the debtor’s debts in full (including 15 

the payment of the outlays and remuneration of the interim trustee and 

the trustee), and 

(b) in all the circumstances of the case, it is appropriate to do so. 

(7) If the Accountant in Bankruptcy grants an interim recall of an award of 

sequestration, the Accountant in Bankruptcy must distribute the debtor’s estate 20 

in accordance with section 51— 

(a) before the expiry of the period of 6 weeks beginning with the day on 

which the interim recall is granted (or such other period as may be 

prescribed), or 

(b) before the expiry of any extension of that period of no longer than 4 25 

weeks (or such other period as may be prescribed) determined by the 

Accountant in Bankruptcy. 

(8) Despite the granting of an interim recall of an award of sequestration, the 

proceedings in the sequestration are to continue as if the interim recall had not 

been made until a recall of the award of sequestration is granted under 30 

subsection (9). 

(9) The Accountant in Bankruptcy may grant a recall of an award of sequestration 

if the Accountant in Bankruptcy is satisfied that— 

(a) the debtor has paid the debtor’s debts in full (including the payment of 

the outlays and remuneration of the interim trustee and the trustee), and 35 

(b) in all the circumstances of the case, it is appropriate to do so. 

(10) Subsections (2) and (3) of section 17E apply in relation to a recall of an award 

of sequestration granted under subsection (9) as they apply in relation to a 

recall of an award of sequestration granted under that section. 

 

17G Reference to sheriff 40 

(1) The Accountant in Bankruptcy may, at any time before deciding under section 

17E(1) whether to grant an application for recall of an award of sequestration, 

remit to the sheriff an application made under section 17A. 
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(2) The Accountant in Bankruptcy may, at any time before deciding under section 

17F(9) whether to grant a recall of an award of sequestration, remit the case to 

the sheriff. 

(3) If an application is remitted to the sheriff under subsection (1) or (2), the 

sheriff may dispose of the application or the case in accordance with section 17 5 

as if it were a petition presented by the Accountant in Bankruptcy under 

section 16. 

 

17H Recall of sequestration by Accountant in Bankruptcy: review and appeal 

(1) A person mentioned in subsection (2) may apply to the Accountant in 

Bankruptcy for a review of— 10 

(a) a decision of the Accountant in Bankruptcy under section 17C(1) or 

17F(6) to grant or refuse to grant an interim recall of an award of 

sequestration,  

(b) a decision of the Accountant in Bankruptcy under section 17E(1) or 

17F(9) to grant or refuse to grant a recall of an award of sequestration, 15 

(c) a determination of the Accountant in Bankruptcy under section 

17C(3)(b), 

(d) a requirement of the Accountant in Bankruptcy under section 17C(3)(c). 

(2) The persons are— 

(a) the debtor, 20 

(b) any creditor, 

(c) the trustee, 

(d) any other person having an interest. 

(3) An application under subsection (1) must be made before the expiry of the 

period of 14 days beginning with the day on which the decision or, as the case 25 

may be, the determination or requirement is made. 

(4) If an application under subsection (1) is made, the Accountant in Bankruptcy 

must— 

(a) take into account any representations made by an interested person 

before the expiry of the period of 21 days beginning with the day on 30 

which the application is made, and  

(b) confirm, amend or revoke the decision, determination or requirement 

before the expiry of the period of 28 days beginning with the day on 

which the application is made. 

(5) A person mentioned in subsection (2) may, before the expiry of the period of 35 

14 days beginning with the day on which the decision, determination or 

requirement is made, appeal to the sheriff against— 

(a) a determination of the Accountant in Bankruptcy under section 

17C(3)(a) or 17F(5)(b), 

(b) a decision of the Accountant in Bankruptcy under subsection (4)(b),  40 

(6) Any decision of the sheriff on an appeal relating to a determination of the 

Accountant in Bankruptcy under section 17C(3)(a) or 17F(5)(b) is final. 
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(7) In upholding an appeal relating to a decision under section 17C(1) or 17F(6) 

the sheriff may quash the decision of the Accountant in Bankruptcy and remit 

the case, together with reasons for the sheriff’s decision, to the Accountant in 

Bankruptcy.”. 

 

27 Appointment of replacement trustee 5 

(1) For section 25 of the 1985 Act, substitute— 

“25 Appointment of replacement trustee 

(1) This section applies where a replacement trustee is elected by virtue of a 

trustee vote. 

(2) On the election of the replacement trustee, the original trustee must 10 

immediately  make a report of the proceedings at the statutory meeting— 

(a) where the original trustee was not the Accountant in Bankruptcy, to the 

Accountant in Bankruptcy,  

(b) where the original trustee was the Accountant in Bankruptcy, to the 

sheriff. 15 

(3) The debtor, a creditor, the original trustee, the replacement trustee or the 

Accountant in Bankruptcy may object to any matter connected with the 

election— 

(a) in the case of an objection by a person other than the Accountant in 

Bankruptcy, by applying to the Accountant in Bankruptcy, or  20 

(b) in the case of an objection by the Accountant in Bankruptcy, by making 

a summary application to the sheriff. 

(4) An objection under subsection (3) must— 

(a) specify the grounds on which the objection is taken, and 

(b) be made before the expiry of the period of 4 days beginning with the day 25 

of the statutory meeting. 

(5) If there is no timeous objection under subsection (3), the Accountant in 

Bankruptcy must without delay declare the elected person to be the trustee in 

the sequestration.  

(6) No expense in objecting under this section is to fall on the debtor’s estate. 30 

 

25A Applications to Accountant in Bankruptcy: procedure 

(1) This section applies where an application is made to the Accountant in 

Bankruptcy under section 25(3)(a). 

(2) The Accountant in Bankruptcy must— 

(a) without delay give the original trustee, the replacement trustee, the 35 

objector and any other interested person an opportunity to make written 

submissions on the application, and  

(b) make a decision. 

(3) If the Accountant in Bankruptcy decides— 
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(a) to reject the objection in the application, the Accountant in Bankruptcy 

must without delay declare the elected person to be the trustee in the 

sequestration,  

(b) to sustain the objection in the application, the Accountant in Bankruptcy 

must order the original trustee to arrange a new meeting at which a new 5 

trustee vote must be held. 

(4) Sections 23 to 25B apply in relation to a meeting arranged by virtue of 

subsection (3)(b). 

(5) The original trustee, the replacement trustee, the objector and any other 

interested person may apply to the Accountant in Bankruptcy for a review of a 10 

decision under subsection (2)(b). 

(6) An application under subsection (5) must be made before the expiry of the 

period of 14 days beginning with the day on which notice of the decision is 

given. 

(7) If an application for a review under subsection (5) is made, the Accountant in 15 

Bankruptcy must— 

(a) take into account any representations made by an interested person 

before the expiry of the period of 21 days beginning with the day on 

which the application is made, and  

(b) confirm, amend or revoke the decision before the expiry of the period of 20 

28 days beginning with the day on which the application is made. 

(8) The trustee, the objector and any other interested person may by summary 

application appeal to the sheriff against a decision by the Accountant in 

Bankruptcy under subsection (7)(b), before the expiry of the period of 14 days 

beginning with the day of the decision. 25 

(9) No expense in objecting under this section is to fall on the debtor’s estate. 

 

25B Applications and appeals to sheriff: procedure 

(1) This section applies where there is— 

(a) an application by the Accountant in Bankruptcy under section 25(3)(b), 

or 30 

(b) an appeal under section 25A(8). 

(2) The sheriff must— 

(a) without delay give the parties an opportunity to be heard on the 

application, and  

(b) make a decision. 35 

(3) If the sheriff decides— 

(a) to reject an objection to the appointment of an elected person, the sheriff 

must without delay declare the elected person to be the trustee in the 

sequestration and make an order appointing the elected person to be the 

trustee in the sequestration,  40 

(b) to sustain an objection to the appointment of an elected person, the 

sheriff must order the original trustee to arrange a new meeting at which 

a new trustee vote must be held. 
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(4) Sections 23 to 25B apply in relation to a meeting arranged by virtue of 

subsection (3)(b). 

(5) Any declaration, appointment or decision of the sheriff under this section is 

final.”. 

(2) In section 28 of the 1985 Act (resignation and death of trustee), for subsection (5), 5 

substitute— 

“(5) Where no new trustee is elected in pursuance of subsection (2) or (3) the 

Accountant in Bankruptcy may appoint as the trustee in the sequestration— 

(a) a person who applies to the Accountant in Bankruptcy within the period 

of 14 days beginning with the day of the meeting arranged under 10 

subsection (2) or (3), or 

(b) any other person as may be determined by the Accountant in Bankruptcy 

and who consents to the appointment. 

(5A) A person may not be appointed under subsection (5) if the person is ineligible 

for election as a replacement trustee under section 24(2). 15 

(5B) If, after the expiry of the period mentioned in subsection (5)(a), the Accountant 

in Bankruptcy determines that no person is to be appointed under subsection 

(5), the Accountant in Bankruptcy is deemed to be the trustee in the 

sequestration.”. 

 

28 Replacement of trustee acting in more than one sequestration 20 

For section 28A of the 1985 Act, substitute— 

“28A Replacement of trustee acting in more than one sequestration 

(1) This section applies where a trustee acting as such in two or more 

sequestrations— 

(a) dies, or 25 

(b) ceases to be qualified to continue to act as trustee by virtue of section 

24(2). 

(2) The Accountant in Bankruptcy may in a case where subsection (1)(b) applies, 

determine that the trustee is removed from office in each sequestration in 

which the trustee has ceased to be qualified. 30 

(3) The Accountant in Bankruptcy may appoint as the trustee in each sequestration 

in which the former trustee was acting a person— 

(a) determined by the Accountant in Bankruptcy, and  

(b) who consents to the appointment. 

(4) A person may not be appointed under subsection (3) if the person is ineligible 35 

for election as a replacement trustee under section 24(2). 

(5) If, in relation to any sequestration, the Accountant in Bankruptcy determines 

that no person is to be appointed under subsection (3), the Accountant in 

Bankruptcy is deemed to be the trustee in that sequestration. 

(6) The Accountant in Bankruptcy must notify any determination or appointment 40 

under this section to— 

(a) the former trustee, 
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(b) the debtor,  

(c) every creditor known to the Accountant in Bankruptcy, and 

(d) each sheriff who awarded sequestration or to whom sequestration was 

transferred under section 15(2) of this Act. 

 

28B Determination etc. under section 28A: review 5 

(1) The persons mentioned in subsection (6)(a) to (c) of section 28A may apply to 

the Accountant in Bankruptcy for a review by the Accountant in Bankruptcy of 

any determination or appointment under that section. 

(2) An application under subsection (1) must be made before the expiry of the 

period of 14 days beginning with the day on which notice of the determination 10 

or appointment is given. 

(3) If an application under subsection (1) is made, the Accountant in Bankruptcy 

must— 

(a) take into account any representations made by an interested person 

before the expiry of the period of 21 days beginning with the day on 15 

which the application is made, and  

(b) confirm, amend or revoke the determination or appointment before the 

expiry of the period of 28 days beginning with the day on which the 

application is made. 

(4) The persons mentioned in subsection (6)(a) to (c) of section 28A may appeal to 20 

the sheriff against a decision by the Accountant in Bankruptcy under 

subsection (3)(b) before the expiry of the period of 14 days beginning with the 

day of the decision. 

(5) The Accountant in Bankruptcy may refer a case to the court for a direction 

before— 25 

(a) making any determination or appointment under section 28A, or  

(b) undertaking any review under this section. 

(6) An appeal under subsection (4) and a referral under subsection (5) must be 

made— 

(a) by a single petition to the Court of Session, where the appeal relates to 30 

two or more sequestrations and the sequestrations are, by virtue of 

section 9, in different sheriffdoms, and 

(b) in any other case to the sheriff.”. 

 

29 Removal of trustee and trustee not acting 

In section 29 of the 1985 Act (removal of trustee and trustee not acting)— 35 

(a) in subsection (1), for paragraph (b), substitute— 

“(b) by order made by the Accountant in Bankruptcy, if the Accountant in 

Bankruptcy is satisfied that there are reasons to do so on the basis of 

circumstances other than those mentioned in subsection (9),”,  

(b) after subsection (1), insert— 40 
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“(1A) An order removing a trustee in accordance with subsection (1)(b) may be 

made— 

(a) on the application of— 

(i) the commissioners, or 

(ii) a person representing not less than one quarter in value of the 5 

creditors, or 

(b) in any other case, where the Accountant in Bankruptcy is satisfied that 

there are reasons to do so on the basis of circumstances other than those 

mentioned in subsection (9).”,  

(c) for subsection (2), substitute— 10 

“(2) The Accountant in Bankruptcy must— 

(a) order an application by a person mentioned in subsection (1A)(a) to be 

served on the trustee,  

(b) enter particulars of the application in the register of insolvencies, and 

(c) before deciding whether or not to make an order under subsection (1)(b), 15 

give the trustee the opportunity to make representations.”, 

(d) for subsection (3), substitute— 

“(3) The Accountant in Bankruptcy may in ordering, or instead of ordering, the 

removal of the trustee from office under subsection (1)(b), make such further 

or other order as the Accountant in Bankruptcy thinks fit. 20 

(3A) The trustee, the commissioners or any creditor may apply to the Accountant in 

Bankruptcy for a review of any decision of the Accountant in Bankruptcy 

under subsection (1)(b) or (3). 

(3B) An application under subsection (3A) must be made before the expiry of the 

period of 14 days beginning with the day on which the decision is given. 25 

(3C) If an application for a review under subsection (3A) is made, the Accountant in 

Bankruptcy must— 

(a) take into account any representations made by an interested person 

before the expiry of the period of 21 days beginning with the day on 

which the application is made, and  30 

(b) confirm, amend or revoke the decision before the expiry of the period of 

28 days beginning with the day on which the application is made.”, 

(e) for subsection (4), substitute— 

“(4) The trustee, the commissioners or any creditor may appeal to the sheriff against 

any decision of the Accountant in Bankruptcy under subsection (3C)(b) before 35 

the end of the period of 14 days beginning with the date of the decision.”, 

(f) in subsection (5), after “following” insert “a review under subsection (3A) or”, 

(g) for subsection (6), substitute— 

“(6) If the Accountant in Bankruptcy is satisfied that any of the circumstances 

mentioned in subsection (9) apply, the Accountant in Bankruptcy may— 40 

(a) declare the office of trustee to have become or to be vacant, and 
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(b) make any necessary order to enable the sequestration of the estate to 

proceed or to safeguard the estate pending the election of a new trustee. 

(6A) The declaration of the office of trustee as vacant and any necessary order in 

accordance with subsection (6) may be made— 

(a) on the application of— 5 

(i) the commissioners, or 

(ii) a creditor, or 

(b) in any other case, where the Accountant in Bankruptcy is satisfied that 

there are reasons to do so on the basis of the circumstances mentioned in 

subsection (9).  10 

(6B) The Accountant in Bankruptcy must order such intimation of an application by 

a person mentioned in subsection (6A)(a) as the Accountant in Bankruptcy 

considers necessary.  

(6C) If the Accountant in Bankruptcy makes a declaration under subsection (6A), 

the commissioners, or if there are no commissioners the Accountant in 15 

Bankruptcy, must call a meeting of creditors for the election of a new trustee 

by the creditors. 

(6D) A meeting called under subsection (6C) must be held before the end of the 

period of 28 days beginning with the date of the declaration under subsection 

(6A). 20 

(6E) The trustee, the commissioners or any creditor may apply to the Accountant in 

Bankruptcy for a review of any declaration or any order made by the 

Accountant in Bankruptcy under subsection (6). 

(6F) An application under subsection (6E) must be made before the expiry of the 

period of 14 days beginning with the day on which the declaration is made. 25 

(6G) If an application for a review under subsection (6E) is made, the Accountant in 

Bankruptcy must— 

(a) take into account any representations made by an interested person 

before the expiry of the period of 21 days beginning with the day on 

which the application is made, and  30 

(b) confirm, amend or revoke the declaration or order before the expiry of 

the period of 28 days beginning with the day on which the application is 

made. 

(6H) The trustee, the commissioners or any creditor may appeal to the sheriff against 

any decision of the Accountant in Bankruptcy under subsection (6G)(b) before 35 

the end of the period of 14 days beginning with the date of the decision.”,  

(h) in subsection (7), for “(6)” substitute “(6C)”, and 

(i) in subsection (10), after “trustee” insert “and is without prejudice to the powers 

under section 1A(2)”. 

 

30 Contractual powers of trustee 40 

In section 42 of the 1985 Act (contractual powers of trustee), for subsection (2) 

substitute— 
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“(2) The trustee must, within 28 days from the receipt by the trustee of a request in 

writing from any party to a contract entered into by the debtor, adopt or refuse 

to adopt the contract.  

(2A) The period mentioned in subsection (2) may be extended— 

(a) in a case where the Accountant in Bankruptcy is the trustee, by the 5 

sheriff on the application of the Accountant in Bankruptcy,  

(b) in any other case, by the Accountant in Bankruptcy on the application of 

the trustee. 

(2B) The trustee may, before the expiry of the period of 14 days beginning with the 

day of the decision, apply to the Accountant in Bankruptcy for a review of a 10 

decision of the Accountant in Bankruptcy under subsection (2A)(b). 

(2C) If an application for a review under subsection (2B) is made, the Accountant in 

Bankruptcy must— 

(a) take into account any representations made by an interested person 

before the expiry of the period of 21 days beginning with the day on 15 

which the application is made, and  

(b) confirm, amend or revoke the decision before the expiry of the period of 

28 days beginning with the day on which the application is made. 

(2D) The trustee may appeal to the sheriff against a decision by the Accountant in 

Bankruptcy under subsection (2C)(b), before the expiry of the period of 14 20 

days beginning with the day of the decision.”. 

 

31 Bankruptcy restrictions order 

(1) For section 56A of the 1985 Act, substitute— 

“56A Bankruptcy restrictions order 

(1) Where sequestration of a living debtor’s estate is awarded, an order (to be 25 

known as a “bankruptcy restrictions order”) in respect of the debtor may be 

made by the Accountant in Bankruptcy. 

(2) The Accountant in Bankruptcy must notify the debtor where the Accountant in 

Bankruptcy proposes to make a bankruptcy restrictions order. 

(3) A notice under subsection (2) must inform the debtor that the debtor has a right 30 

to make representations to the Accountant in Bankruptcy in relation to the 

proposed bankruptcy restrictions order. 

(4) Before making a bankruptcy restrictions order the Accountant in Bankruptcy 

must take into account any representations made by the debtor.”. 

(2) In section 56B of the 1985 Act (grounds for making order)— 35 

(a) in subsection (1), for the words from “sheriff” to “he” substitute “Accountant in 

Bankruptcy must make a bankruptcy restrictions order if the Accountant in 

Bankruptcy”, 

(b) in subsection (2)— 

(i) for “sheriff”, where it first occurs, substitute “Accountant in Bankruptcy”, 40 

and 

(ii) after paragraph (b), insert— 
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“(ba) failing to supply accurate information to an authorised person for the 

purpose of the granting under section 5B of a certificate for sequestration 

of the debtor’s estate,”, and 

(c) in subsection (3), for “sheriff” substitute “Accountant in Bankruptcy”. 

(3) In section 56C(1) of the 1985 Act (application of section 67(9)), for “sheriff”, in both 5 

places where it occurs, substitute “Accountant in Bankruptcy”. 

(4) The title of section 56D of the 1985 Act becomes “Timing for making an order”. 

(5) In section 56D of the 1985 Act— 

(a) in subsection (1), the words “An application for” are repealed, and 

(b) in subsection (2), for “An application” substitute “A bankruptcy restrictions 10 

order”. 

(6) In section 56E of the 1985 Act (duration of order and application for annulment)— 

(a) in subsection (3), for “the sheriff” substitute “made before the expiry of the period 

of 28 days beginning with the day on which the order is made, the Accountant in 

Bankruptcy”, and 15 

(b) after subsection (3), insert— 

“(4) The debtor may apply to the Accountant in Bankruptcy for a review of any 

decision of the Accountant in Bankruptcy under subsection (3). 

(5) An application under subsection (4) must be made before the end of the period 

of 14 days beginning with the day of the decision. 20 

(6) If an application under subsection (4) is made, the Accountant in Bankruptcy 

must— 

(a) take into account any representations made by an interested person 

before the expiry of the period of 21 days beginning with the day on 

which the application is made, and  25 

(b) confirm, amend or revoke the decision before the expiry of the period of 

28 days beginning with the day on which the application is made. 

(7) The debtor may appeal to the sheriff against any decision of the Accountant in 

Bankruptcy under subsection (6)(b) before the end of the period of 14 days 

beginning with the date of the decision.”. 30 

(7) In section 56F of the 1985 Act (interim bankruptcy restrictions order)— 

(a) for subsections (1) and (2), substitute— 

“(1) This section applies at any time— 

(a) after the Accountant in Bankruptcy notifies the debtor under section 

56A(2) that the Accountant in Bankruptcy proposes to make a 35 

bankruptcy restrictions order, and  

(b) before the Accountant in Bankruptcy decides whether to make the order. 

(2) The Accountant in Bankruptcy may make an interim bankruptcy restrictions 

order if the Accountant in Bankruptcy thinks that— 

(a) there are prima facie grounds to suggest that a bankruptcy restrictions 40 

order will be made, and  
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(b) it is in the public interest to make an interim bankruptcy restrictions 

order.”,  

(b) subsection (3) is repealed, and 

(c) in subsection (5)— 

(i) in paragraph (a), for “determination of the application for the” substitute 5 

“Accountant in Bankruptcy deciding whether or not to make a”,  

(ii) paragraph (b) is repealed, and 

(iii) in paragraph (c), the words “of the Accountant in Bankruptcy or” are 

repealed. 

(8) In section 56J of the 1985 Act (effect of recall of sequestration), after subsection (3) 10 

insert— 

“(4) Where an award of sequestration of a debtor’s estate is recalled under section 

17E(1) or 17F(9)— 

(a) the Accountant in Bankruptcy may annul any bankruptcy restrictions 

order or interim bankruptcy restrictions order which is in force in respect 15 

of the debtor, and 

(b) no new bankruptcy restrictions order or interim bankruptcy restrictions 

order may be made in respect of the debtor. 

(5) Where the Accountant in Bankruptcy refuses to annul a bankruptcy restrictions 

order or interim bankruptcy restrictions order under subsection (4) the debtor 20 

may apply to the Accountant in Bankruptcy for a review of such a refusal. 

(6) An application under subsection (5) must be made before the end of the period 

of 14 days beginning with the day on which the award of sequestration is 

recalled. 

(7) If an application under subsection (5) is made, the Accountant in Bankruptcy 25 

must— 

(a) take into account any representations made by an interested person 

before the expiry of the period of 21 days beginning with the day on 

which the application is made, and  

(b) confirm the refusal or annul the order before the expiry of the period of 30 

28 days beginning with the day on which the application is made. 

(8) The debtor may appeal to the sheriff against any decision of the Accountant in 

Bankruptcy under subsection (7)(b) before the end of the period of 14 days 

beginning with the date of the decision. 

(9) The decision of the sheriff on an appeal under subsection (8) is final.”. 35 

 

32 Conversion of protected trust deed into sequestration 

(1) The title of section 59A of the 1985 Act becomes “Application for conversion to 

sequestration”. 

(2) In section 59A of the 1985 Act— 

(a) in subsection (1)— 40 

(i) for “petition the sheriff” substitute “apply to the Accountant in 

Bankruptcy”, and 
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(ii) for “lodged in court in support of the petition” substitute “submitted to the 

Accountant in Bankruptcy in support of the application”, and 

(b) in subsection (2), for “petition” substitute “application”. 

(3) In section 59B(1)(c) of the 1985 Act (contents of the affidavit), for “sheriff”, in both 

places where it occurs, substitute “Accountant in Bankruptcy”. 5 

(4) The title of section 59C of the 1985 Act becomes “Power of Accountant in 

Bankruptcy”. 

(5) In section 59C of the 1985 Act— 

(a) for subsection (1), substitute— 

“(1) The Accountant in Bankruptcy may, after considering an application for 10 

conversion of a protected trust deed into a sequestration, make such order as 

the Accountant in Bankruptcy thinks fit.”, and 

(b) in subsections (2), (2A) and (3), for “sheriff”, in each place where it occurs, 

substitute “Accountant in Bankruptcy”. 

 

33 Power to cure defects in procedure 15 

(1) The title of section 63 of the 1985 Act becomes “Power of court to cure defects in 

procedure”. 

(2) In section 63 of the 1985 Act— 

(a) after subsection (1), insert— 

“(1A) An order under subsection (1) may waive a failure to comply with a 20 

requirement mentioned in section 63A(1)(a) or (b) only if the failure relates 

to— 

(a) a document to be lodged with the sheriff,  

(b) a document issued by the sheriff, or 

(c) a time limit specified in relation to proceedings before the sheriff or a 25 

document relating to those proceedings.”, and 

(b) in subsection (2)(b) after “estate” insert “the Accountant in Bankruptcy or”. 

(3) After section 63 of the 1985 Act, insert— 

“63A Power of Accountant in Bankruptcy to cure defects in procedure 

(1) The Accountant in Bankruptcy may make an order waiving— 30 

(a) a clerical or incidental error in a document required by or under this Act, 

or 

(b) a failure to comply with a time limit— 

(i) which is specified by or under this Act, and 

(ii) for which no provision is made by or under this Act. 35 

(2) An order under subsection (1) may be made— 

(a) on the application of any person having an interest, or 

(b) without an application if the Accountant in Bankruptcy proposes to 

waive a matter mentioned in subsection (1). 
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(3) The applicant must notify all interested persons where an application is made 

under subsection (2)(a). 

(4) The Accountant in Bankruptcy must notify all interested persons where the 

Accountant in Bankruptcy proposes to make an order by virtue of subsection 

(2)(b). 5 

(5) A notice under subsection (3) or (4) must inform the recipient that the person 

has a right to make representations to the Accountant in Bankruptcy in relation 

to the application or the proposed order before the expiry of the period of 14 

days beginning with the day on which the notice is given. 

(6) Before making an order under subsection (1), the Accountant in Bankruptcy 10 

must take into account any representations made by an interested person. 

(7) An order under subsection (1) may— 

(a) so far as practicable, restore any person prejudiced by the error or failure 

to the position that person would have been in but for the error or failure,  

(b) impose such conditions, including conditions as to expenses, as the 15 

Accountant in Bankruptcy thinks fit. 

 

63B Decision under section 63A: review 

(1) An interested person may apply to the Accountant in Bankruptcy for a review 

of a decision of the Accountant in Bankruptcy to make, or refuse to make, an 

order under section 63A(1).  20 

(2) An application under subsection (1) must be made before the expiry of the 

period of 14 days beginning with the day of the decision. 

(3) If an application under subsection (1) is made, the Accountant in Bankruptcy 

must— 

(a) take into account any representations made by an interested person 25 

before the expiry of the period of 21 days beginning with the day on 

which the application is made, and  

(b) confirm, amend or revoke the decision before the expiry of the period of 

28 days beginning with the day on which the application is made. 

(4) An interested person may appeal to the sheriff against a decision by the 30 

Accountant in Bankruptcy under subsection (3)(b) before the expiry of the 

period of 14 days beginning with the day of the decision. 

(5) The decision of the sheriff on an appeal under subsection (4) is final.”. 

 

34 Regulations: applications to Accountant in Bankruptcy etc. 

After section 71B of the 1985 Act, insert—  35 

“71C Regulations: applications to Accountant in Bankruptcy etc. 

(1) The Scottish Ministers may, by regulations, make provision in relation to the 

procedure to be followed in relation to— 

(a) an application to the Accountant in Bankruptcy under this Act, 

(b) an application to the Accountant in Bankruptcy for a review under this 40 

Act, 
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(c) any other decision made by the Accountant in Bankruptcy under this 

Act. 

(2) In this section “decision” includes any appointment, determination, direction, 

award, acceptance, rejection, adjudication, requirement, declaration, order or 

valuation made by the Accountant in Bankruptcy. 5 

(3) Regulations under subsection (1) may in particular make provision for or in 

connection with— 

(a) the procedure to be followed by the person making an application,  

(b) the form of any document that may be required for the purposes of an 

application or a decision, 10 

(c) the form of a statement of undertakings that must be given by the debtor 

when making a debtor application,  

(d) time limits applying in relation to the procedure, 

(e) the procedure to be followed in connection with the production and 

recovery of documents relating to an application or a decision, 15 

(f) the procedure to be followed (including provision about those entitled to 

participate) in determining an application or making a decision, and 

(g) the procedure to be followed after an application is determined or a 

decision is made. 

(4) Regulations under subsection (1) may— 20 

(a) include such supplementary, incidental or consequential provision as the 

Scottish Ministers consider appropriate,  

(b) modify any enactment (including this Act).”. 

 

35 Valuation of debts depending on contingency 

In paragraph 3 of Schedule 1 to the 1985 Act (debts depending on contingency)— 25 

(a) in sub-paragraph (2), for “sheriff”, in both places where it occurs, substitute 

“Accountant in Bankruptcy”, and 

(b) for sub-paragraph (3), substitute— 

“(3) An interested person may apply to the Accountant in Bankruptcy for a review 

of a valuation under sub-paragraph (2) by the trustee.  30 

(4) An application under sub-paragraph (3) must be made before the expiry of the 

period of 14 days beginning with the day of the valuation. 

(5) If an application under subsection (3) is made, the Accountant in Bankruptcy 

must— 

(a) take into account any representations made by an interested person 35 

before the expiry of the period of 21 days beginning with the day on 

which the application is made, and  

(b) confirm or vary the valuation before the expiry of the period of 28 days 

beginning with the day on which the application is made. 
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(6) An interested person may appeal to the sheriff against a decision by the 

Accountant in Bankruptcy under subsection (5)(b) before the expiry of the 

period of 14 days beginning with the day of the decision.”. 

 
Review of decisions made by Accountant in Bankruptcy 

36 Review of decisions about interim trustee 5 

(1) In section 13A of the 1985 Act (termination of interim trustee’s functions when interim 

trustee is not appointed as trustee)— 

(a) after subsection (10), insert— 

“(10A) The interim trustee or any person mentioned in subsection (4)(b) may apply to 

the Accountant in Bankruptcy for a review of a determination under subsection 10 

(10). 

(10B) An application under subsection (10A) must be made before the expiry of the 

period of 14 days beginning with the day on which the determination is issued 

under subsection (10). 

(10C) If an application under subsection (10A) is made, the Accountant in 15 

Bankruptcy must— 

(a) take into account any representations made by an interested person 

before the expiry of the period of 21 days beginning with the day on 

which the application is made, and  

(b) confirm, amend or revoke the determination under subsection (10) before 20 

the expiry of the period of 28 days beginning with the day on which the 

application is made.”, and 

(b) for subsection (11), substitute— 

“(11) The interim trustee or any person mentioned in subsection (4)(b) may appeal to 

the sheriff against a decision by the Accountant in Bankruptcy under 25 

subsection (10C)(b) before the expiry of the period of 14 days beginning with 

the day of the decision.”. 

(2) In section 13B of the 1985 Act (termination of Accountant in Bankruptcy's functions as 

interim trustee where not appointed as trustee)— 

(a) in subsection (5), after paragraph (a) insert— 30 

“(aa) that an application for a review may be made under subsection (6A)”,  

(b) after subsection (6), insert— 

“(6A) The debtor, the petitioner or any creditor may apply to the Accountant in 

Bankruptcy for a review of the discharge of the Accountant in Bankruptcy in 

respect of the Accountant in Bankruptcy’s actings as interim trustee. 35 

(6B) An application under subsection (6A) must be made before the expiry of the 

period of 14 days beginning with the day on which notice is sent under 

subsection (4)(a)(iii) or (b). 

(6C) If an application for a review under subsection (6A) is made, the Accountant in 

Bankruptcy must— 40 
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(a) take into account any representations made by an interested person 

before the expiry of the period of 21 days beginning with the day on 

which the application is made, and  

(b) confirm or revoke the discharge before the expiry of the period of 28 

days beginning with the day on which the application is made.”, and 5 

(c) for subsection (7), substitute— 

“(7) The debtor, the petitioner or any creditor may appeal to the sheriff against— 

(a) the determination of the Accountant in Bankruptcy mentioned in 

subsection (4)(a)(ii) before the expiry of the period of 14 days beginning 

with the day on which notice is sent under subsection (4)(a)(iii) or (b),  10 

(b) a decision by the Accountant in Bankruptcy under subsection (6C)(b) 

before the expiry of the period of 14 days beginning with the day of the 

decision.  

(7A) The sheriff clerk must, following an appeal, send a copy of the decree to the 

Accountant in Bankruptcy.”. 15 

(3) In section 18 of the 1985 Act (interim preservation of estate)— 

(a) after subsection (3), insert— 

“(3A) Where the Accountant in Bankruptcy is the interim trustee, the debtor may 

apply to the Accountant in Bankruptcy for a review of a direction under 

subsection (1) on the ground that the direction is unreasonable. 20 

(3B) If an application under subsection (3A) is made, the Accountant in Bankruptcy 

must— 

(a) take into account any representations made by an interested person 

before the expiry of the period of 21 days beginning with the day on 

which the application is made, and  25 

(b) confirm, amend or revoke the direction (whether or not substituting a 

new direction) before the expiry of the period of 28 days beginning with 

the day on which the application is made. 

(3C) The sheriff may, on an application by the debtor made before the expiry of the 

period of 14 days beginning with the day on which the Accountant in 30 

Bankruptcy makes a decision under subsection (3B)(b)— 

(a) set aside a direction under subsection (1) or (3B)(b) if the sheriff 

considers it to be unreasonable, and 

(b) in any event, give such directions to the debtor regarding the 

management of the debtor’s estate as the sheriff considers appropriate. 35 

(3D) The debtor must comply with a direction— 

(a) under subsection (1) pending a decision by the Accountant in 

Bankruptcy under subsection (3B)(b), 

(b) under subsection (3B)(b) pending the final determination of any appeal 

(subject to any interim order of the sheriff).”,  40 

(b) in subsection (4), at the beginning insert “Where the Accountant in Bankruptcy is 

not the interim trustee,”, and  

(c) in subsection (5)(a)(i), after “(1)” insert “, (3B)(b), (3C)(b)”. 
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37 Review of decision not to award sequestration 

In section 15 of the 1985 Act (further provisions relating to award of sequestration), for 

subsection (3A) substitute— 

“(3A) If, following a debtor application, the Accountant in Bankruptcy refuses to 

award sequestration, the debtor or a creditor concurring in the application may 5 

apply to the Accountant in Bankruptcy for a review of the refusal. 

(3B) An application under subsection (3A) must be made before the expiry of the 

period of 14 days beginning with the day on which the Accountant in 

Bankruptcy refuses to award sequestration. 

(3C) If an application under subsection (3A) is made, the Accountant in Bankruptcy 10 

must— 

(a) take into account any representations made by an interested person 

before the expiry of the period of 21 days beginning with the day on 

which the application is made, and  

(b) confirm the refusal or award sequestration before the expiry of the period 15 

of 28 days beginning with the day on which the application is made. 

(3D) If the Accountant in Bankruptcy confirms the refusal to award sequestration 

under subsection (3C)(b), the debtor or a creditor concurring in the application 

may, before the expiry of the period of 14 days beginning with the day of that 

confirmation, appeal to the sheriff.”. 20 

 

38 Review of decisions about replacement trustee 

(1) In section 26A of the 1985 Act (Accountant in Bankruptcy to account for 

intromissions)— 

(a) in subsection (4)(b), after paragraph (ii) insert— 

“(iia) that an application for a review may be made under subsection (4A)”,  25 

(b) after subsection (4), insert— 

“(4A) The replacement trustee, the debtor or any creditor may apply to the 

Accountant in Bankruptcy for a review of the discharge of the Accountant in 

Bankruptcy in respect of the Accountant in Bankruptcy’s actings as trustee. 

(4B) An application under subsection (4A) must be made before the expiry of the 30 

period of 14 days beginning with the day on which notice is sent under 

subsection (4)(b). 

(4C) If an application under subsection (4A) is made, the Accountant in Bankruptcy 

must— 

(a) take into account any representations made by an interested person 35 

before the expiry of the period of 21 days beginning with the day on 

which the application is made, and  

(b) confirm or revoke the discharge before the expiry of the period of 28 

days beginning with the day on which the application is made.”, 

(c) for subsection (5), substitute— 40 

“(5) The replacement trustee, the debtor or any creditor may appeal to the sheriff 

against— 
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(a) the determination of the Accountant in Bankruptcy mentioned in 

subsection (3)(b) before the expiry of the period of 14 days beginning 

with the day on which notice is sent under subsection (4)(b),  

(b) a decision by the Accountant in Bankruptcy under subsection (4C)(b) 

before the expiry of the period of 14 days beginning with the day on 5 

which the decision is made.”, and 

(d) for subsection (6), substitute— 

“(6) The decision of the sheriff on an appeal under subsection (5) is final.”.  

(2) In section 27 of the 1985 Act (discharge of original trustee)— 

(a) after subsection (3), insert— 10 

“(3A) The original trustee, the replacement trustee, the debtor or any creditor who has 

made representations may apply to the Accountant in Bankruptcy for a review 

of a determination under subsection (3). 

(3B) An application under subsection (3A) must be made before the expiry of the 

period of 14 days beginning with the day on which the determination is issued 15 

under subsection (3). 

(3C) If an application under subsection (3A) is made, the Accountant in Bankruptcy 

must— 

(a) take into account any representations made by an interested person 

before the expiry of the period of 21 days beginning with the day on 20 

which the application is made, and  

(b) confirm, amend or revoke the determination under subsection (3) 

(whether or not granting a certificate of discharge) before the expiry of 

the period of 28 days beginning with the day on which the application is 

made.”, and 25 

(b) in subsection (4), for “issuing of the determination under subsection (3) above” 

substitute “day of the decision under subsection (3C)(b)”. 

 

39 Review of decisions about adjudication of creditor’s claims 

In section 49 of the 1985 Act (adjudication of claims)— 

(a) for subsection (6), substitute— 30 

“(6) The debtor or any creditor may apply to the Accountant in Bankruptcy for a 

review of— 

(a) the acceptance or rejection of any claim, or 

(b) a decision in respect of any matter requiring to be specified under 

subsection (5)(a) or (b).”, 35 

(b) for subsection (6A), substitute— 

“(6A) The debtor may make an application under subsection (6) only if the debtor 

satisfies the Accountant in Bankruptcy that the debtor has, or is likely to have, 

a pecuniary interest in the outcome of the review. 

(6B) An application under subsection (6) must be made— 40 
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(a) in the case of a review relating to an acceptance or rejection under 

subsection (1), before the expiry of the period of 14 days beginning with 

the day of that decision, and 

(b) in the case of a review relating to an acceptance or rejection under 

subsection (2), before the expiry of the period of 28 days beginning with 5 

the day of that decision. 

(6C) If an application under subsection (6) is made, the Accountant in Bankruptcy 

must— 

(a) take into account any representations made by an interested person 

before the expiry of the period of 21 days beginning with the day on 10 

which the application is made, and  

(b) confirm, amend or revoke the decision before the expiry of the period of 

28 days beginning with the day on which the application is made. 

(6D) The debtor or any creditor may appeal to the sheriff against a decision by the 

Accountant in Bankruptcy under subsection (6C)(b) before the expiry of the 15 

period of 14 days beginning with the day of the decision. 

(6E) The debtor may appeal under subsection (6D) only if the debtor satisfies the 

sheriff that the debtor has, or is likely to have, a pecuniary interest in the 

outcome of the appeal.”.  

 

40 Review of decision about discharge of trustee 20 

(1) In section 57 of the 1985 Act (discharge of trustee)— 

(a) after subsection (3), insert— 

“(3A) A certificate of discharge granted under subsection (3)— 

(a) must take effect after the expiry of the period mentioned in subsection 

(3C), and 25 

(b) has no effect if an application for review is made under subsection (3B). 

(3B) The trustee, the debtor or any creditor who has made representations under 

subsection (2)(a) may apply to the Accountant in Bankruptcy for a review of a 

determination under subsection (3). 

(3C) An application under subsection (3B) must be made before the expiry of the 30 

period of 14 days beginning with the day of the determination. 

(3D) If an application for a review under subsection (3B) is made, the Accountant in 

Bankruptcy must— 

(a) take into account any representations made by an interested person 

before the expiry of the period of 21 days beginning with the day on 35 

which the application is made, and  

(b) confirm, amend or revoke the determination (whether or not issuing a 

new certificate of discharge) before the expiry of the period of 28 days 

beginning with the day on which the application is made.”, and 

(b) in subsection (4), for “the issuing of the determination under subsection (3) 40 

above” substitute “a decision by the Accountant in Bankruptcy under subsection 

(3D)(b)”. 

(2) In section 58A of the 1985 Act (discharge of Accountant in Bankruptcy)— 
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(a) in subsection (4), after paragraph (ii) insert— 

“(iia) that an application for a review may be made under subsection (4A)”,  

(b) after subsection (4), insert— 

“(4A) The debtor or any creditor may apply to the Accountant in Bankruptcy for a 

review of the discharge of the Accountant in Bankruptcy in respect of the 5 

Accountant in Bankruptcy’s actings as trustee. 

(4B) An application under subsection (4A) must be made before the expiry of the 

period of 14 days beginning with the day on which notice is sent under 

subsection (4)(b). 

(4C) If an application under subsection (4A) is made, the Accountant in Bankruptcy 10 

must— 

(a) take into account any representations made by an interested person 

before the expiry of the period of 21 days beginning with the day on 

which the application is made, and  

(b) confirm or revoke the discharge before the expiry of the period of 28 15 

days beginning with the day on which the application is made.”, 

(c) for subsection (5), substitute— 

“(5) The debtor or any creditor may appeal to the sheriff against a decision by the 

Accountant in Bankruptcy under subsection (4C)(b) before the expiry of the 

period of 14 days beginning with the day on which the decision is made.”, and  20 

(d) for subsection (6), substitute— 

“(6) The decision of the sheriff on an appeal under subsection (5) is final.”.  

 

Miscellaneous amendments 

41 Failure to send statements of assets and liabilities 

(1) In section 5 of the 1985 Act (sequestration of the estate of living or deceased debtor)— 25 

(a) in subsection (9)— 

(i) paragraph (a) and the word “or” immediately following it are repealed, and 

(ii) in paragraph (b), for “such statement of assets and liabilities” substitute “a 

statement of assets and liabilities sent to the Accountant in Bankruptcy in 

accordance with subsection (6A)”, and 30 

(b) in subsection (10), paragraph (a) and the word “or” immediately following it are 

repealed. 

(2) In section 19 of the 1985 Act (statement of assets and liabilities etc.)— 

(a) in subsection (3)— 

(i) paragraph (a) is repealed, and 35 

(ii) in paragraph (b), for “such statement of assets and liabilities” substitute “a 

statement of assets and liabilities sent to the trustee in accordance with 

subsection (1) or (2)”, and 

(b) in subsection (4), paragraph (a) and the word “or” immediately following it are 

repealed. 40 
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42 Time limits for sequestration of limited partnership 

(1) In section 8 of the 1985 Act (further provisions relating to presentation of petitions), for 

subsection (2) substitute— 

“(2) A petition for the sequestration of the estate of a limited partnership may be 

presented— 5 

(a) by a qualified creditor or qualified creditors only if the apparent 

insolvency founded on in the petition was constituted within 4 months 

(or such other period as may be prescribed) before the date of 

presentation of the petition, or 

(b) at any time by— 10 

(i) a temporary administrator,  

(ii) a member State liquidator appointed in main proceedings, or 

(iii) a trustee acting under a trust deed.”. 

(2) In section 8A of the 1985 Act (further provisions relating to debtor applications), for 

subsection (2) substitute— 15 

“(2) A debtor application made in relation to the estate of a limited partnership may 

be made— 

(a) at any time, or 

(b) within such time as may be prescribed.”. 

 

43 Petition for sequestration by trustee under trust deed 20 

In section 12(3) of the 1985 Act (conditions for sheriff to award sequestration), for 

paragraph (e) substitute— 

“(e) that, in the case of a petition by a trustee— 

(i) one or more of the conditions in section 5(2C)(a) applies, or 

(ii) the petition includes an averment in accordance with section 25 

5(2C)(b),”. 

 

44 Effect of sequestration: renewal of period of inhibition etc. 

In section 14 of the 1985 Act (registration of warrant or determination of debtor 

application), for subsection (4) substitute— 

“(4) The trustee may, if not discharged, send a memorandum in a form prescribed 30 

by the Court of Session by act of sederunt to the Keeper of the Register of 

Inhibitions for recording in that register before the expiry of— 

(a) the period of 3 years mentioned in subsection (3)(b), or 

(b) a period for which the effect mentioned in subsection (2) has been 

renewed by virtue of subsection (4A). 35 

(4A) The recording of a memorandum sent in accordance with subsection (4) renews 

the effect mentioned in subsection (2) for a period of 3 years beginning with 

the expiry of— 

(a) the period mentioned in subsection (3)(b), or 
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(b) as the case may be, the period mentioned in subsection (4)(b).”. 

 

45 Division and sale of debtor’s family home  

In section 40 of the 1985 Act (power of trustee in relation to the debtor’s family 

home)— 

(a) in subsection (1)(b), after “subsection (2)” insert “or, as the case may be, 5 

subsection (3)”, and 

(b) in subsection (3A), for “subsection (1)(b)” substitute “subsection (2) or (3)”. 

 

46 Effect of discharge of debtor 

In section 55 of the 1985 Act (effect of discharge under section 54 or 54A), after 

subsection (3) insert— 10 

“(4) Nothing in this section affects regulations in relation to which section 73B of 

the Education (Scotland) Act 1980 (c.44) (regulations relating to student loans) 

applies.”. 

 

47 Offence of obtaining credit: increase in amount 

In section 67(9)(a) of the 1985 Act (offence of obtaining credit above certain amount 15 

without giving information as to status etc.), for “£500” substitute “£2000”. 

 

48 Bankruptcy restrictions undertaking: repeal 

Section 56G of the 1985 Act (which makes provision about bankruptcy restrictions 

undertakings) is repealed. 

 
General 20 

49 Meaning of “the 1985 Act”  

In this Act, “the 1985 Act” means the Bankruptcy (Scotland) Act 1985 (c.66). 

 

50 Ancillary provision 

(1) The Scottish Ministers may by order make such supplementary, incidental, 

consequential, transitional or transitory provision or savings as they consider necessary 25 

or expedient for the purposes of, or in connection with, any provision made by or under 

this Act. 

(2) The power of Scottish Ministers to make an order under subsection (1) includes power 

to make different provision for different purposes. 

(3) An order under subsection (1) may modify any enactment (including this Act). 30 

(4) An order under subsection (1) containing provisions which add to, replace or omit any 

part of the text of an Act is subject to the affirmative procedure. 

(5) Otherwise, an order under subsection (1) is subject to the negative procedure. 
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51 Minor and consequential amendments and repeals 

(1) Schedule 3 contains minor amendments and amendments consequential on the 

provisions of this Act. 

(2) The enactments mentioned in the first column of schedule 4 (which include enactments 

that are spent) are repealed to the extent set out in the second column. 5 

 

52 Commencement 

(1) This section and sections 49, 50 and 53 come into force on the day after Royal Assent. 

(2) The other provisions of this Act come into force on such day as the Scottish Ministers 

may by order appoint. 

(3) An order under subsection (2) may contain transitory or transitional provision or 10 

savings. 

 

53 Short title 

The short title of this Act is the Bankruptcy and Debt Advice (Scotland) Act 2014. 
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SCHEDULE 1 
(introduced by section 5(2)) 

SCHEDULE A1 TO THE 1985 ACT 

This is the Schedule that is to be inserted as Schedule A1 to the 1985 Act— 

“SCHEDULE A1 5 

(introduced by section 5(2ZF) 

DEBTOR TO WHOM SECTION 5(2ZA) APPLIES: APPLICATION OF ACT 

Modification of certain provisions of Act 

1 (1) Where section 5(2ZA) applies in relation to a debtor, this Act applies subject to 

the modifications mentioned in sub-paragraphs (2) to (5). 10 

(2) Section 3(1) applies as if paragraphs (e) and (f) were omitted. 

(3) Section 20 applies as if for subsection (1) there were substituted— 

“(1) This section applies where the Accountant in Bankruptcy receives by virtue of 

section 5(6A) the statement of assets and liabilities in relation to a debtor to 

whom section 5(2ZA) applies. 15 

(1A) As soon as practicable, the Accountant in Bankruptcy must prepare a statement 

of the debtor’s affairs so far as within the knowledge of the Accountant in 

Bankruptcy stating that, because section 5(2ZA) applies to the debtor, no 

claims may be submitted by creditors under section 22 or 48. 

(1B) The Accountant in Bankruptcy must send a copy of the statement prepared 20 

under subsection (1A) to every known creditor of the debtor.”. 

(4) Section 43A applies as if for subsection (2) there were substituted— 

“(2) The Accountant in Bankruptcy may at any time before the discharge of the 

debtor require the debtor to give an account in writing, in such form as may be 

prescribed, of the debtor’s current state of affairs.”. 25 

(5) Sections 21A, 22, 23, 24, 25, 26 to 27, 48, 52 and 62(2A) do not apply. 

 

Accountant in Bankruptcy’s duty to consider whether paragraph 1 should cease to apply 

2 (1) This paragraph applies where paragraph 1 applies in relation to a debtor. 

(2) If the Accountant in Bankruptcy considers that the circumstances mentioned in 

any of sub-paragraphs (3) to (6) apply in relation to the debtor, the Accountant 30 

in Bankruptcy must consider whether paragraph 1 should cease to apply in 

relation to the debtor. 

(3) The circumstances are— 

(a) the Accountant in Bankruptcy becomes aware that the debtor application 

submitted under section 5 contains an error, and 35 

(b) the nature of the error is such that the debtor was not at that time a debtor 

to whom section 5(2ZA) applies. 

(4) The circumstances are— 
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(a) the Accountant in Bankruptcy becomes aware that the debtor application 

submitted under section 5 deliberately misrepresents or fails to state a 

fact that was the case at the time of the application, and 

(b) the nature of the misrepresentation or the omission of the fact is such that 

the debtor was not at that time a debtor to whom section 5(2ZA) applies. 5 

(5) The circumstances are that, at any time after the date on which the debtor 

application is made— 

(a) the total value of the debtor’s assets (leaving out of account any 

liabilities and any assets that would not vest in a trustee under section 

33(1)) exceeds £5000 (or such other amount as may be prescribed), or 10 

(b) the Accountant in Bankruptcy assesses the debtor under the common 

financial tool as being able to make a contribution. 

(6) The circumstances are that, at any time after the date of sequestration— 

(a) the Accountant in Bankruptcy is not satisfied that the debtor has co-

operated with the trustee, and 15 

(b) the Accountant in Bankruptcy considers that it would be of financial 

benefit to the estate of the debtor and in the interests of the creditors if 

paragraph 1 were to cease to have effect. 

(7) The Scottish Ministers may by regulations modify this paragraph— 

(a) by modifying the circumstances in which paragraph 1 ceases to have 20 

effect, 

(b) in consequence of any modification made under paragraph (a). 

 

Procedure where Accountant in Bankruptcy considers paragraph 1 should cease to 

apply 

3 (1) If the Accountant in Bankruptcy considers under paragraph 2(2) that paragraph 25 

1 should cease to apply in relation to a debtor, the Accountant in Bankruptcy 

must notify the debtor of that fact and the matters mentioned in sub-paragraph 

(2). 

(2) The matters are— 

(a) the circumstances mentioned in paragraph 2 which the Accountant in 30 

Bankruptcy considers apply in relation to the debtor, and 

(b) that the debtor may make representations to the Accountant in 

Bankruptcy within the period of 14 days beginning with the giving of 

notification under sub-paragraph (1). 

(3) On the expiry of the period mentioned in sub-paragraph (2)(b) and after having 35 

taken into account any representations made by the debtor under that sub-

paragraph, the Accountant in Bankruptcy must decide whether paragraph 1 

should cease to apply in relation to the debtor. 

(4) If the Accountant in Bankruptcy decides that paragraph 1 should cease to apply 

in relation to the debtor, the Accountant in Bankruptcy must, as soon as 40 

practicable after reaching that decision, give notice in writing to the debtor of 

the decision and the effect of it. 
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Debtor’s right of appeal against decision under paragraph 3 

4 (1) This paragraph applies where the Accountant in Bankruptcy gives notice to a 

debtor under paragraph 3(4). 

(2) The debtor may appeal to the sheriff against the decision. 

(3) An appeal must be lodged not later than 14 days after the day on which notice 5 

is given. 

(4) If the sheriff grants the appeal, paragraph 1 continues to apply in relation to the 

debtor. 

(5) If the sheriff refuses the appeal or if it is abandoned or withdrawn, paragraph 1 

ceases to apply in relation to the debtor. 10 

 

Decision that paragraph 1 ceases to have effect: modification of certain provisions of 

Act 

5 (1) Where paragraph 1 ceases to have effect in relation to a debtor, this Act applies 

subject to sub-paragraphs (2) to (4). 

(2) The debtor must send to the trustee a statement of assets and liabilities— 15 

(a) where no appeal is taken under paragraph 4, before the expiry of the 

period of 7 days beginning with the expiry of the period during which an 

appeal may be made under that paragraph, 

(b) where an appeal is refused or, as the case may be, abandoned or 

withdrawn, before the expiry of the period of 7 days beginning with the 20 

day on which notice is given of the outcome of the appeal or, as the case 

may be, its abandonment or withdrawal. 

(3) Section 21A applies as if in subsection (2), for “sequestration is awarded” there 

were substituted “paragraph 1 of Schedule A1 ceases to have effect in relation 

to the debtor”. 25 

(4) Section 43A applies as if for subsection (2) there were substituted— 

“(2) The trustee must require the debtor to give an account in writing, in such form 

as may be prescribed, of the debtor’s current state of affairs— 

(a) before the expiry of the period of 60 days beginning with the day on 

which paragraph 1 of Schedule A1 ceases to have effect in relation to the 30 

debtor,  

(b) on the expiry of the period of 6 months beginning with the day on which 

the account is given under paragraph (a), and 

(c) on the expiry of each subsequent period of 6 months.”.”. 
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SCHEDULE 2 
(introduced by section 22(5)) 

INFORMATION TO BE INCLUDED IN THE SEDERUNT BOOK 

This is the Schedule that is to be inserted as Schedule 3A to the 1985 Act— 

“SCHEDULE 3A 5 

(introduced by section 62(2A)) 

INFORMATION TO BE INCLUDED IN THE SEDERUNT BOOK  

1  A copy of a debtor application made under section 5(2)(a). 

2  A copy of a petition presented under section 5(2)(b). 

3  Where the trustee is the Accountant in Bankruptcy, a copy of a statement of 10 

assets and liabilities sent to the Accountant in Bankruptcy in accordance with 

section 5(6A). 

4  A copy of an award of sequestration granted under section 12(1) or (3). 

5  A copy of a warrant to cite the debtor granted under section 12(2). 

6  Where the trustee is not the Accountant in Bankruptcy— 15 

(a) the audited accounts sent to the trustee by the Accountant in Bankruptcy 

in accordance with section 13A(5)(d), and 

(b) the determination fixing the amount of the outlays and remuneration 

payable to the interim trustee sent to the trustee by the Accountant in 

Bankruptcy in accordance with section 13A(5)(d). 20 

7  Where the trustee is the Accountant in Bankruptcy— 

(a) the accounts audited by the Accountant in Bankruptcy in accordance 

with section 13A(5)(a), and 

(b) the determination fixing the amount of the outlays and remuneration 

payable to the interim trustee issued in accordance with section 25 

13A(5)(b). 

8  Where the Accountant in Bankruptcy is appointed as interim trustee and the 

sheriff awards sequestration in accordance with section 13B(1)(a)— 

(a) the accounts of the Accountant in Bankruptcy’s intromissions (if any) 

with the debtor's estate;, and 30 

(b) the determination of the Accountant in Bankruptcy’s fees and outlays 

calculated in accordance with regulations made under section 69A. 

9  A copy of any— 

(a) order recalling or refusing to recall an award of sequestration by the 

sheriff under section 17 and sent to the trustee under section 17(8)(b)(ii),  35 

(b) grant or refusal to grant an interim recall of an award of sequestration 

under section 17C(1), 17F(6) or 17H, 

(c) grant or refusal to grant a recall of an award of sequestration under 

section 17E(1), 17F(9) or 17H. 
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10  A copy of any order under section 41(1)(b)(ii) or 41A(1)(b)(ii) sent to the 

trustee under section 17(8)(b). 

11  Where the trustee is a replacement trustee appointed under section 25 and the 

Accountant in Bankruptcy was not the original trustee— 

(a) a copy of any determination fixing the amount of the outlays and 5 

remuneration payable to the original trustee and of the original trustee’s 

audited accounts which is sent to the trustee under section 26(3)(b)(ii),  

(b) upon appointment, such information as is appropriate to provide a record 

of the sequestration process before the trustee’s appointment as 

replacement trustee (except that no entry is to be made in relation to any 10 

written comments made by the original trustee under section 20(2)), and 

(c) an entry recording any certificate of discharge issued to the original 

trustee under section 27. 

12  Where the trustee is not the Accountant in Bankruptcy, a copy of a statement of 

assets and liabilities sent to the trustee under section 19(1) or (2). 15 

13  A copy of a notice given under section 21A(2). 

14  Where the trustee is not the Accountant in Bankruptcy, a copy of a report made 

under section 21B(1)(a). 

15  Where the trustee is a replacement trustee appointed under section 25 and the 

Accountant in Bankruptcy was the original trustee, upon appointment, such 20 

information as is appropriate to provide a record of the sequestration process 

before the trustee’s appointment as replacement trustee. 

16  A copy of any initial proposal for the debtor’s contribution provided by the 

trustee under section 32A(1)(b). 

17  A copy of a debtor contribution order applying to the debtor. 25 

18  A copy of any decree issued under section 34 affecting the sequestrated estate. 

19  A copy of any decree of recall issued following an application under section 

35(2). 

20  A copy of any decree issued under section 36 affecting the sequestrated estate. 

21  The inventory and valuation of the estate made up and maintained in 30 

accordance with section 38(1)(b). 

22  A copy of an account given by the debtor under section 43A(2). 

23  The debtor’s deposition at an examination subscribed under section 47(5).  

24  A copy of the record of an examination sent to the Accountant in Bankruptcy 

under section 47(6).  35 

25  An appropriate entry in relation to the production of any document to the 

trustee in accordance with section 48(7), stating the date when it was produced 

to the trustee. 

26  Where the trustee accepts or rejects a claim under section 49, the decision on 

the claim, specifying— 40 

(a) the amount of the claim accepted by the trustee, 
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(b) the category of debt, and the value of any security, as decided by the 

trustee, and 

(c) if the claim is rejected, the reasons. 

27  A copy of a decision of the Accountant in Bankruptcy under section 49(6C)(b) 

and of the sheriff under section 49(6D). 5 

28  An agreement or determination in respect of the accounting period under 

section 52(2)(b)(i) or (ii). 

29  Where the trustee is not the Accountant in Bankruptcy, the audited accounts, 

the scheme of division and the final determination in relation to the trustee’s 

outlays and remuneration, as mentioned in section 53. 10 

30  A copy the certificate of discharge given to the debtor under section 54(10) or 

54A(2) or 54F. 

31  A copy the certificate deferring discharge where the debtor cannot be traced 

issued under section 54D(4)(b) or (6)(b). 

32  Where the Accountant in Bankruptcy has acted as trustee, after making the 15 

final division of the debtor’s estate— 

(a) the Accountant in Bankruptcy’s final accounts of the Accountant in 

Bankruptcy’s intromissions (if any) with the debtor’s estate, 

(b) the scheme of division (if any), and 

(c) a determination of the Accountant in Bankruptcy’s fees and outlays 20 

calculated in accordance with regulations made under section 69A. 

33  Where the Accountant in Bankruptcy has acted as trustee and is discharged 

from all liability as mentioned in section 58A(7), an appropriate entry in 

relation to such discharge. 

34  A decision of the court under section 63 and of the Accountant in Bankruptcy 25 

under section 63A. 

35  A copy of a decree arbitral or, as the case may be, an appropriate entry 

recording the compromise referred to in section 65. 

36  The minutes of the meeting mentioned in paragraph 7 of Schedule 6. 

37  A copy of the minutes of any meeting sent to the Accountant in Bankruptcy in 30 

accordance with paragraph 16 of Schedule 6. 

38  Where a meeting of commissioners is called in accordance with paragraph 17 

of Schedule 6— 

(a) a record of the deliberations of the commissioners at the meeting, 

(b) where the trustee is not clerk in accordance with paragraph 21 of 35 

Schedule 6, a record of the deliberations of the commissioners 

transmitted by the commissioner acting as clerk, such commissioner to 

authenticate the insertion when made, and 

(c) in relation to any matter agreed without a meeting, the minute recording 

that agreement signed in accordance with paragraph 23 of Schedule 6.”. 40 

39  A copy of any decision (including any determination, direction, award, 

acceptance, rejection, adjudication, requirement, declaration, order or 

valuation) relating to the sequestration which is— 
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(a) issued by the Accountant in Bankruptcy, and  

(b) not otherwise mentioned in this Schedule. 

40  A copy of any decree, interlocutory decree, direction or order relating to the 

sequestration which is— 

(a) granted by the court, and  5 

(b) not otherwise mentioned in this Schedule.”. 

 

SCHEDULE 3 

(introduced by section 51(1)) 

MINOR AND CONSEQUENTIAL AMENDMENTS 

Bankruptcy (Scotland) Act 1985 (c.66)  10 

1  The Bankruptcy (Scotland) Act 1985 Act is amended as follows. 

2 In section 1A(1)(b) (register of insolvencies)— 

(a) before sub-paragraph (i) insert— 

“(ai) persons who are the subject of notices under section 4A(1) and 4B(1),”, 

and  15 

(b) in sub-paragraph (iia), for the words from “interim” to the end substitute “and 

interim bankruptcy restrictions orders”. 

3 In section 5(2B)(c), after sub-paragraph (ib), insert “or”. 

4 In section 5B (certificate for sequestration), in each of subsections (1), (3) and (5)(b), for 

“an authorised person”, wherever it occurs, substitute “a money adviser”. 20 

5 In section 6(2) (sequestration of other estates), after paragraph (a) insert— 

“(aa) a limited liability partnership,”. 

6 In section 7 (meaning of “apparent insolvency”)— 

(a) in subsection (1), for paragraph (c), substitute— 

“(c) the debtor grants a trust deed, 25 

(ca) following the service on the debtor of a duly executed charge for 

payment of a debt, the days of charge expire without payment (unless the 

circumstances are shown to be such as are mentioned in subsection 

(1A)), 

(cb) a decree of adjudication of any part of the debtor’s estate is granted, 30 

either for payment or in security (unless the circumstances are shown to 

be such as are mentioned in subsection (1A)), 

(cc) a debt constituted by a decree or document of debt (as defined in section 

10 of the Debt Arrangement and Attachment (Scotland) Act 2002) is 

being paid by the debtor under a debt payment programme under Part 1 35 

of that Act and the programme is revoked (unless the circumstances are 

shown to be such as are mentioned in subsection (1A)),”, 

(b) after subsection (1), insert— 

“(1A) The circumstances are— 
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(a) that, at the time of the occurrence, the debtor was able and willing to pay 

the debtor’s debts as they became due, or 

(b) that, but for the debtor’s property being affected by a restraint order or 

being subject to a confiscation order or charging order, the debtor would 

at that time have been able to pay those debts as they became due.”, and 5 

(c) in subsection (3), in each of paragraphs (a) and (b), after “constituted” insert “(or, 

as the case may be, again constituted)”. 

7 In section 9(1A) (jurisdiction), after “living” insert “or deceased”. 

8 In section 12 (when sequestration is awarded)— 

(a) in subsection (1), after “made” insert “and sections 11A and 11B do not apply”, 10 

and 

(b) in subsection (4)(b), after “deed” insert “and sequestration is awarded”. 

9 In section 13B (termination of Accountant in Bankruptcy’s functions as interim trustee 

where not appointed as trustee)— 

(a) in subsection (4)(b), for “claim” substitute “determination”, and 15 

(b) in subsection (5), for paragraph (c) substitute— 

“(c) that, in the circumstances mentioned in subsection (9), the Accountant in 

Bankruptcy is discharged from any liability incurred while acting as 

interim trustee.”. 

10 In section 14(1) (registration of warrant or determination of debtor application: duties of 20 

sheriff clerk)— 

(a) for “date of sequestration” substitute “sheriff grants warrant under section 12(2)”, 

and 

(b) for “section 12(2) of this Act” substitute “that section”. 

11 In section 15(4), for “16 and 17” substitute “10A(3A), 16, 17, 17E and 17F”. 25 

12 In section 17 (recall of sequestration)— 

(a) in subsection (2), after “more” insert “other”, 

(b) in subsection (3), in paragraph (a), for “the”, where it third occurs, substitute 

“any”, and 

(c) in subsection (8)(b), in sub-paragraph (ii), for “the trustee (if any)” substitute “if 30 

the Accountant in Bankruptcy is not the trustee in the sequestration, the trustee in 

the sequestration”. 

13 In section 20(1) (trustee’s duties on receipt of list of assets and liabilities)— 

(a) for the words from “shall”, where it second occurs, to “whether” substitute “if”, 

and 35 

(b) at the end add “the trustee is so to indicate in the statement of the debtor’s affairs”. 

14 In section 23(3) (proceedings at statutory meeting before trustee vote), for paragraph (c) 

substitute— 

“(c) after considering any such representations as are mentioned in paragraph 

(b), shall, if in the interim trustee’s opinion the debtor’s assets are 40 

unlikely to be sufficient to pay any dividend whatsoever in respect of the 

debts mentioned in paragraphs (e) to (h) of section 51(1), so indicate,”. 
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15 In section 26(1) (provisions relating to termination of original trustee’s functions), for 

the words “prepared under section 23(3)(d)” substitute “of the debtor’s affairs prepared 

under section 20(1) (as revised under section 23(3)(d) if so revised)”. 

16 In section 27(4) (discharge of original trustee: appeal etc.) for “under”, where it first 

occurs, substitute “by virtue of”. 5 

17 In section 29(8) (removal of trustee and trustee not acting: application of certain 

provisions of section 28), for “(7)” substitute “(8)”. 

18 In section 32 (vesting of estate of debtor after sequestration)— 

(a) in subsection (1), for “subsections (2) and (4B)” substitute “sections 32A to 32G”, 

and 10 

(b) in subsection (5), after “54” insert “, 54A or 54C”. 

19 In section 39A(3) (debtor’s home ceasing to form part of sequestrated estate: 

exceptions), in paragraph (d), for the words from “registers” to “title” substitute 

“completes title in the Land Register of Scotland or, as the case may be, the Register of 

Sasines”. 15 

20 In section 47 of the 1985 Act (conduct of examination), for subsection (6) substitute— 

“(6) The trustee must send a copy of the record of the examination to the 

Accountant in Bankruptcy.”. 

21 In section 48 of the 1985 Act (submission of claims to trustee), for subsection (7)(b) 

substitute— 20 

“(b) in subsection (7) the words “and keep a record of it stating the date when 

it was produced to him” were repealed.”. 

22 In section 53 (procedure after end of accounting period)— 

(a) in subsection (6), for “such an appeal” substitute “an appeal against a 

determination under paragraph (a) or, as the case may be, an appeal under 25 

paragraph (b)”, and 

(b) in subsection (6A), for “(6)” substitute “(6)(a) or (b)”. 

23 The title of section 55 becomes “Effect of discharge under section 54, 54A or 54C”. 

24 In section 55— 

(a) in subsection (1), after “54” insert “, 54A or 54C”, 30 

(b) in subsection (2), in paragraph (aa), for “district court” substitute “justice of the 

peace court (or a district court)”, and 

(c) in subsection (3), after “54” insert “, 54A or 54C”. 

25 In section 56J (effect of recall of sequestration)— 

(a) in subsection (1)— 35 

(i) in paragraph (a), for the words from “interim” to “undertaking” substitute 

“or interim bankruptcy restrictions order”, and 

(ii) after paragraph (a), insert “and”, and 

(b) in subsection (2), for the words from “interim” to “undertaking” substitute “or 

interim bankruptcy restrictions order”. 40 
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26 In section 58 (unclaimed dividends), for “57(1)(a)”, in both places where it occurs, 

substitute “57(1B)”. 

27 In section 60B(2) (trustee’s duty to give notice etc. to member State liquidator), after 

“shall” insert “also”. 

28 In section 72 (regulations)— 5 

(a) after subsection (1), insert— 

“(1A) Regulations under this Act may make different provision for different cases or 

classes of case.”, and 

(b) in subsection (3)(a)— 

(i) after sub-paragraph (i) insert— 10 

“(ia) section 5(2ZC), 

(ib) section 5(2ZD),”, 

(ii) after sub-paragraph (iia) insert— 

“(iib) section 5C(2)(b), 

(iic) section 5D(1),”, and 15 

(iii) after sub-paragraph (iii), insert— 

“(iv) section 71C(1) which contain provisions which add to, replace or 

omit any part of the text of an Act,  

“(v) paragraph 2(7) of Schedule A1,”. 

29 In section 73(1) (interpretation)— 20 

(a) in the definition of “commissioner”, for “30(1)” substitute “4”, 

(b) after the definition of “commissioner”, insert— 

 ““common financial tool” has the meaning given by section 5D(1),”, 

(c) after the definition of “creditor” insert— 

 ““DAS register” has the meaning given by section 4A(4)(b),”, 25 

(d) in the definition of “debtor application”, after “5(2)(a)” insert “or (3)(a)”, 

(e) after the definition of “debtor application” insert— 

 ““debtor contribution order” has the meaning given by section 32A(1), 

 ““debtor’s contribution” has the meaning given by section 5D(1),”, 

(f) after the definition of “member State liquidator” insert— 30 

 ““money adviser” has the meaning given by section 5C(2),  

 “statement of undertakings” means the statement of debtor undertakings 

sent to the debtor under section 2(8) or, in the case of a debtor 

application, given by the debtor when making the application,”, and 

(g) for the definition of “qualified to act as an insolvency practitioner” (and the 35 

proviso to that definition) substitute— 

 ““qualified to act as an insolvency practitioner” is to be construed in 

accordance with section 390 of the Insolvency Act 1986,”. 
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30 In Schedule 1 (determination of amount of creditor’s claim), in paragraph 2(2), after 

“case”” insert “, where they first occur”. 

31 In Part 2 of Schedule 7 (re-enactment of certain provisions of Bankruptcy (Scotland) 

Act 1913), in paragraph 24(3), for the words from “the”, where it third occurs, to 

“meantime” substitute “in the meantime the first or any subsequent arrester obtains”. 5 

 
Fire (Scotland) Act 2005 (asp 5) 

32 In paragraph 5(2)(d) of schedule 1A to the Fire (Scotland) Act 2005, for “either of those 

Acts” substitute “paragraph 7 of Schedule 4A to the Insolvency Act 1986”. 

 
Bankruptcy and Diligence etc. (Scotland) Act 2007 (asp 3) 

33 In schedule 6 (repeals), in the entry relating to section 37(8) of the 1985 Act, for 10 

“second” substitute “third”. 

 
Housing (Scotland) Act 2010 (asp 17) 

34 In section 165 (interpretation), in the definition of “undischarged bankrupt”, in 

paragraph (c)(ii), for “either of those Acts” substitute “paragraph 7 of Schedule 4A to 

the Insolvency Act 1986”. 15 

 

SCHEDULE 4  

(introduced by section 51(2)) 

REPEALS 

 Enactment Extent of repeal 

20 
 

 

 

 

 

25 
 

 

 

 

30 
 

 

 

 

35 
 

 

 

 

40 
 

Local Government (Scotland) Act 

1973 (c.65) 

 

Bankruptcy (Scotland) Act 1985 (c. 

66) 

 

 

In section 31(3B), paragraph (b). 

 

 

Section 2(1C). 

In section 5, in subsection (2B)(c), the word “or” 

immediately after sub-paragraph (i) and sub-

paragraph (ia); in subsection (4B), paragraph (b) 

and the word “and” immediately preceding it; and 

subsection (4C). 

Section 5A. 

In section 5B, subsection (4); and, in subsection 

(5), paragraph (a). 

In section 5B(5), paragraph (d). 

In section 8, in subsection (3)(a), sub-paragraph 

(i); and subsection (4). 

In section 12(3A)(b), the words “, or gives or 

shows that there is sufficient security for the 

payment of”.  

In section 13A, in subsection (5)(d), the words “, 

who shall insert them in the sederunt book”; and 

subsection (6). 

Section 13B(6). 

In section 17(8)(b)(ii), the words “who shall insert 
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 Enactment Extent of repeal 

 

 

 

  5 
 

 

 

 

10 
 

 

 

 

15 
 

 

 

 

20 
 

 

 

 

25 
 

 

 

 

30 
 

 

 

 

35 
 

 

 

 

40 
 

 

 

 

45 
 

 

 

 

50 
 

 

it in the sederunt book”. 

In section 26, in subsection (3)(b)(ii), the words “, 

who shall insert the copies in the sederunt book”; 

and subsection (5). 

Section 26A(8). 

In section 27, in subsection (2)(b), the words “for 

insertion in the sederunt book”; and subsection 

(6). 

Section 32(2) to (4L). 

Section 34(9). 

Section 35(3). 

Section 36(7). 

In section 38(1)(b), the words “which he shall 

record in the sederunt book”. 

In section 39A(6), in paragraph (b), the words “or 

the Accountant in Bankruptcy”. 

In section 47(5), the words “and shall be inserted 

in the sederunt book”. 

In section 49(5), the words “in the sederunt book”. 

In section 52(2A), the words “and shall be 

recorded in the sederunt book by the trustee”. 

Section 53(10). 

In section 55(3), paragraph (a) and the word “or” 

immediately following it. 

Section 56H. 

In section 56J(1), paragraph (c) and the word 

“and” immediately preceding it. 

Section 58A(2) and (8). 

In section 60, in subsection (1), paragraph (b) and 

the word “or” immediately preceding it. 

Section 63(4). 

Section 65(3). 

In section 71B(8), in the definition of “bankruptcy 

restrictions order”, paragraph (a). 

In section 72, in subsection (1), the words from 

“and” to the end; and, in subsection (3)(a), sub-

paragraph (ii). 

In section 73(1), the definition of “bankruptcy 

restrictions undertaking”. 

In section 74(4), paragraph (b) and the word “and” 

immediately preceding it. 

In Schedule 1, paragraph 4 and the italic cross-

heading immediately preceding it. 

In Schedule 5, in paragraph 4, sub-paragraph (c); 

and, in paragraph 5(2), paragraph (aa). 

In Schedule 6, in paragraph 7(3), the words “and 

he shall insert the minutes of the meeting in the 

sederunt book”; in paragraph 20, the words “and 

shall insert a record of the deliberations of the 

commissioners in the sederunt book”; in paragraph 

21, the words “for insertion in the sederunt book 
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 Enactment Extent of repeal 

 

 

 

  5 

and shall authenticate the insertion when made”; 

and in paragraph 23, the words “; and that minute 

shall be inserted by the permanent trustee in the 

sederunt book”. 

 

 

 

Insolvency Act 1986 (c.45) 

 

In section 51(6), in the definition of “bankruptcy 

restrictions order”, paragraph (b). 

 

 

Bankruptcy (Scotland) Act 1993 

(c.6) 

In Schedule 1, paragraph 31 and the italic cross-

heading immediately preceding it. 

10 
 

 

 

 

 

15 
 

Bankruptcy and Diligence etc. 

(Scotland) Act 2007 (asp 3) 

 

 

 

 

Home Owner and Debtor Protection 

(Scotland) Act 2010 (asp 6) 

In section 15, in subsection (1), paragraph (b); and 

subsection (2). 

Section 21 and the italic cross-heading 

immediately preceding it. 

In section 62(2), paragraph (d). 

 

Section 13(2). 
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 2  

EXPLANATORY NOTES 

INTRODUCTION 

1. These Explanatory Notes have been prepared by the Scottish Government in order to 

assist the reader of the Bill and to help inform debate on it. They do not form part of the Bill and 

have not been endorsed by the Parliament.   

2. The Notes should be read in conjunction with the Bill.  They are not, and are not meant to 

be, a comprehensive description of the Bill.  So where a section or schedule, or a part of a 

section or schedule, does not seem to require any explanation or comment, none is given. 

3. In these notes: 

‘AiB’ means the Accountant in Bankruptcy
1
; 

‘the 1985 Act’ means the Bankruptcy (Scotland) Act 1985 (c.66); 

‘the 2002 Act’ means the Debt Arrangement and Attachment (Scotland) Act 2002 (asp 17); 

‘the BAD Act’ means the Bankruptcy & Diligence etc. (Scotland) Act 2007 (asp 3); 

‘DAS’ means the Debt Arrangement Scheme; 

‘DAS regulations’ means the Debt Arrangement Scheme (Scotland) Regulations 2011 (SSI 

2011/141); and 

‘PTD’ means Protected Trust Deed.  

THE BILL 

Overview 

4. The Bill comprises of 53 sections and 4 schedules. Sections are arranged under the 

following headings: 

 Advice and education 

 Payments by debtor following sequestration 

 Sequestration where debtor has few assets 

 Moratorium on diligence 

 Application for sequestration 

 Administration of estate 

 Discharge following sequestration 

 Records 

                                                 
1
 The Accountant in Bankruptcy is an officer of court established under sections 1 to 1C of the 1985 Act, also with 

ministerial executive agency functions.  
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 Functions of sheriff and Accountant in Bankruptcy in sequestration 

 Review of decisions made by Accountant in Bankruptcy 

 Miscellaneous amendments  

 General 

 Schedules 

COMMENTARY ON SECTIONS 

Advice and education 

5. Sections under this heading make provisions for debtors to receive mandatory advice 

from an approved money adviser before making an application to enter into sequestration and for 

a specific group of vulnerable debtors to receive targeted financial education, to help improve 

their awareness of the underlying causes of financial difficulty and improve their ability to better 

manage their finances and reduce the burden of debt.  

Section 1 – Sequestration of estate of living debtor: money advice 

6. This section amends the 1985 Act to add a new section 5C (‘Money advice’), a new 

section 5(4BA) and a new section 5(2B)(ba). These changes provide that an application for 

sequestration by a debtor can only be made if the debtor has been given advice on their financial 

circumstances, the effect of the proposed sequestration and the process of application for 

sequestration by a ‘money adviser’.  The application must now include a declaration by the 

adviser that advice has been given.  Section 5C(2) also provides for a definition of who can act 

as a money adviser to be prescribed by regulations.  A similar process is in place for money 

advice under the Debt Arrangement Scheme under the Debt Arrangement and Attachment 

(Scotland) Act 2002 (asp 17).  

Section 2 – Financial education for debtor 

7. This section inserts a new section 43B (‘Financial education’) into the 1985 Act which, 

when implemented by regulations about the appropriate courses, will provide for debtors whose 

financial history and circumstances identify them as being particularly vulnerable to problems 

arising as a result of recurring debts (according to the criteria in section 43B(2) and (3)), to be 

required to receive a course of targeted financial education. The content, format and delivery of 

the targeted financial education will be set out in regulations. 

Payments by debtor following sequestration 

Section 3 – Debtor’s contribution: common financial tool 

8. This section inserts a new section 5D into the 1985 Act which gives the Scottish 

Ministers the power to provide in regulations for a common financial tool for calculating the 

method used to assess the debtor’s income, the amount allowed to the debtor for expenditure and 

the amount of the debtor’s contribution (if any). An individual debtor is required to undertake to 

pay the contribution determined by the common financial tool in applying for sequestration or 
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where the debtor did not apply for sequestration in the assessment following sequestration by a 

creditor.  The 2002 Act is also amended to allow the tool to work with the DAS scheme.   

Section 4 – Debtor contribution order 

9. This section inserts 7 new sections to create a ‘debtor contribution order’, a single method 

for fixing the payments of a debtor’s contribution.  Section 32B introduces a standard period of 

48 months for most contributions taken from a debtor’s income following sequestration, subject 

to the ability to seek a variation to reduce or increase the amount of contributions in section 32E 

(‘variation and removal of debtor contribution order by trustee’).  As at present, contributions 

from income can continue past the discharge of the debtor.  Section 32D makes provisions for a 

mechanism as in the DAS scheme for contributions to be deducted directly from earnings by way 

of employers, by the debtor giving the trustee an instruction, or by the trustee giving an 

instruction to the employer if the debtor fails to pay contributions in respect of 2 payment 

intervals.   

10. As at present, a review of the contribution amount can be sought at any time, under the 

Bill from the trustee, with provision for review where AiB is the trustee and appeal to the sheriff.  

Provisions on application, variation and the consequences of a debtor contribution order are set 

out here.  This replaces income payment orders under section 32(2) of the 1985 Act.  As at 

present for income payment orders, a debtor contribution order can be made irrespective of the 

statutory protection on bankruptcy for pension rights under sections 11 and 12 of the Welfare 

Reform and Pensions Act 1999. 

11. The new section 32F (payment break), introduces the possibility of a debtor paying 

income in sequestration to seek a payment break of up to 6 months.  Regulation 37(1)(h), (3) and 

(4) of the DAS Regulations provide for a payment break for debtors who have a debt payment 

programme in place.  The Bill will provide for a similar payment break which could be for up to 

6 months, with the period of the contribution extended accordingly.  

Sequestration where debtor has few assets 

Section 5 – Debtor application 

12. This section amends section 5 of the 1985 Act (‘Sequestration of estate of living or 

deceased debtor’), in order to provide for the replacement of the current low income, low asset 

route in to bankruptcy (as set out in sections 5(2B)(c)(ia) and 5A of the 1985 Act and the 

Bankruptcy (Scotland) Act 1985 (Low Income, Low Asset Debtors etc.) Regulations 2008 (SSI 

2008/81)) with a new ‘minimal asset process’ (‘MAP’) for debtor applications under the 1985 

Act, which is intended to provide debt relief to debtors who have limited assets.  It allows 

discharge of the debtor after 6 months, but is subject to eligibility criteria and restrictions on the 

debtor. 

13.  This section also inserts, before schedule 1 to the 1985 Act, a new schedule A1 to 

provide for the application of the Act to ‘minimal asset’ debtors, AiB’s duty to consider whether 

it ceases to apply, the debtor’s right of appeal against such a decision and modification of certain 

provisions of the Act in order to provide for the operation of the MAP. 
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Section 6 – Circumstances where Accountant in Bankruptcy appointed as trustee 

14. This section amends section 2 of the 1985 Act (‘appointment and functions of trustee in 

sequestration’) in order to provide for AiB to be deemed the trustee in sequestration in all cases 

where the debtor meets the eligibility criteria for the ‘minimal asset’ process and where AiB 

awards sequestration of the debtor’s estate, as at present for low income, low asset debtors. 

Section 7 – Discharge, conditions etc.  

15. This section inserts 3 new sections, section 54C disapplying the discharge procedures for 

‘minimal asset’ cases (which are discharged automatically subject only to being transferred into 

ordinary sequestration under the arrangements in new Schedule A1), section 55A (‘Discharge 

under section 54A: conditions’) and section 55B (‘Section 55A: sanctions). These sections 

provide that a debtor awarded sequestration on a ‘minimal asset’ basis is subject to a post-

bankruptcy restriction. The restriction will last for a period of 12 months from the date of the 

debtor’s discharge and will impose the following obligations on the debtor: 

a. The debtor (either alone or jointly with another person) must not obtain credit either of 

£2,000 or more; or of any amount, where at the time of obtaining credit, they have debts 

of £1,000 (or such other sum as may be prescribed) or more – unless they  inform the 

person from who they are obtaining credit that they are subject to a post-bankruptcy 

restriction; and 

b. The debtor must disclose to those they wish to do business with, the name (or trading 

style) under which the debtor was sequestrated. 

16. The effect of a breach of the restriction during the 12 month period is that AiB will 

extend the restriction for a further 12 months and any further breach during the extended period 

(from 12 to 24 months following the date of discharge) will amount to an offence. 

Moratorium on diligence 

Section 8 – Moratorium on diligence 

17. This section inserts into the 1985 Act provisions for a moratorium on diligence to apply 

on giving notice of intention to apply in relation to sequestration, a protected trust deed or a debt 

payment programme.  It also applies to other bodies, such as trusts and partnerships, that can be 

sequestrated under the 1985 Act. 

18. Section 4A provides that, on receipt of written notice of an individual’s intention to apply 

for sequestration, the AiB must, without delay, enter the individual’s name into the register of 

insolvencies and/or the DAS register (as appropriate).  

19. Section 4C provides that, once the individual’s name has been entered into either the 

register of insolvencies or the DAS register, then regardless of the debt relief or debt payment 

solution for which they intend to apply, they will be protected by a moratorium on diligence for a 

period initially of 6 weeks, where after this will extend to give time for the respective application 

to be processed. In this context, ‘a moratorium on diligence’ means that no arrestment, money 

attachment, interim attachment or attachment of the individual’s estate can have effect during the 

77



These documents relate to the Bankruptcy and Debt Advice (Scotland) Bill (SP Bill 34) as 

introduced in the Scottish Parliament on 11 June 2013 

 

 

 6  

period for which the moratorium is in place. Only one intimation can be given and, therefore, 

only one moratorium on diligence applied for within a 12 month period. 

20. Section 4D sets out the detailed provision for the period during which the moratorium 

will be in place, in different circumstances, for example when an individual has requested a 

review of a decision by AiB.  

Application for sequestration 

21. Sections under this heading make provisions in relation to the process by which a debtor 

may apply for sequestration, in order to ensure that the debtor is fully aware of the requirement 

for them to cooperate with their trustee during the bankruptcy process.  They also make changes 

to the administration of debtor applications to improve the overall efficiency of the process.  

Section 9 – Statement of undertakings 

22. Subsection (1) of this section inserts a new section 2(8) of the 1985 Act. It imposes an 

obligation on the trustee to provide to a debtor sequestrated on a court petition with a ‘statement 

of undertakings’, to be signed by the debtor. The Scottish Government intends that the statement 

of undertakings will make clear to the debtor that failure to sign or comply with the requirements 

in place under the 1985 Act as set out in the terms of the statement of undertakings could mean a 

delay in the debtor’s discharge from bankruptcy.  

23. Subsection (2) provides that the debtor in a debtor application must give a statement of 

undertakings including an undertaking to pay any contribution the debtor might be required to 

make after a determination using the common financial tool to be provided for under new section 

5D of the 1985 Act added by section 3 of the Bill.  This undertaking must be submitted with the 

application, in a form to be prescribed by regulations (under the power added by section 34 of 

the Bill). 

Section 10 – Debtor application: incomplete or inappropriate application 

24. This section amends the 1985 Act by inserting 2 new sections, section 11A (‘Debtor 

application: incomplete application’) and section 11B (‘Refusal of debtor application: 

inappropriate application’). They apply where AiB either find that a debtor’s application has not 

been fully completed or consider that an award of sequestration may not be appropriate in the 

circumstances of the case.  They effectively restate provision currently in regulation 14 of the 

Bankruptcy (Scotland) Regulations 2008—the opportunity is being taken to put these provisions 

on the face of the primary legislation.  They require AiB either to notify the debtor of any further 

information which may be required or of any fee not submitted within 21 days (or such longer 

period as may be specified) or to notify the debtor of the reason why AiB considers the 

application to be inappropriate. 

Section 11 – Sequestration: application by executor 

25. This section amends sections 5, 6B, 8A, and 12 of the 1985 Act to remove from the 

sheriff court the process whereby an executor of a debtor’s estate, aware that the debtor was 
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insolvent, would petition to make the deceased debtor’s estate bankrupt.  It transfers that process 

to AiB, with the effect that the process will be altered to a debtor application to AiB.  

26. A new subsection 8A(2B) clarifies that the period of time, by the end of which the 

executor will become liable for the deceased debtor’s debts, should be 12 months from the day 

on which the executor knew or ought to have known that the estate was absolutely insolvent and 

likely to remain so. 

Section 12 – Concurrent proceedings for sequestration: recall 

27. This section amends section 10A of the 1985 Act to insert, after subsection (3), three new 

subsections in order to create a power, in the narrow circumstances where a sheriff has directed 

AiB to dismiss a debtor application under section 10A(3) of the 1985 Act, for AiB to recall that 

debtor application (i.e. where sequestration has been awarded on the debtor application). This 

section also makes provision for the consequences of such a recall.  

Administration of estate 

Section 13 – Submission of claims to trustee 

28. This section amends section 48 of the 1985 Act (‘Submission of claims’) in order to 

introduce a requirement that creditors should submit claims within a period of not more than 120 

days after the trustee has given notice to creditors inviting them to submit claims, unless there is 

a reasonable explanation.  If a creditor does not submit their claim before this deadline, they will 

be expected to explain why this was not possible or risk losing a dividend. This is additional to 

the current time limits in respect of meetings and accounting periods.   

Section 14 – First accounting period 

29. Section 52 (‘Estate to be distributed in respect of accounting periods’) of the 1985 Act 

provides for the payment of interim dividends on the basis of accounting periods – essentially 12 

month periods, subject to variation in various circumstances. This section amends that provision 

in order to allow the trustee to make a dividend payment to creditors at an earlier stage in the 

administration, should sufficient funds be ingathered.  This would be done by shortening 

accordingly the first accounting period under the 1985 Act for the administration of the estate. 

Section 15 – Vesting of estate after sequestration 

30. This section amends section 31(5A) (about the reinvestment of non-vested contingent 

interests, such as an expectation to inherit under a will) and section 32(10) (the meaning of 

‘relevant date’ for purposes of vesting etc.) of the 1985 Act.  It extends the period for which 

acquirenda, i.e. property or rights acquired or received by the debtor after the date of 

bankruptcy, at present up to the debtor’s discharge, which would have vested in the trustee had it 

been part of the estate on the date of sequestration, transfers to the trustee for the benefit of 

creditors.  It will under the Bill fall to the trustee for up to 4 years from the date of sequestration. 

The same will apply to non-vested contingent interests, such as legacies under a will, the right to 

which will reinvest in the debtor at the end of a similar 4 year period. 
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Discharge following sequestration 

Section 16 – Discharge of debtor 

31. This section replaces section 54 (‘Application for discharge: Accountant in Bankruptcy 

not the trustee’) with 3 new sections in order to replace the existing process whereby a trustee is 

required to apply to the sheriff to defer an automatic discharge, with a new process whereby the 

trustee (for cases where AiB is not the trustee) will apply to AiB. Any application by the trustee 

for discharge of the debtor under this section, should provide a report on the debtor’s financial 

position and other matters relevant to the sequestration (section 54(6)).  If the trustee does not 

apply the trustee must explain to the debtor why not and if a debtor disputes this with the trustee 

an application can be made to the sheriff for directions under section 3(7) of the 1985 Act.  The 

application to AiB must be intimated to any creditor and to the debtor who would have the right 

to make written representations to AiB within 14 days. Any decision by AiB to grant discharge 

will be able to be reviewed by AiB and then appealed by the trustee or any creditor to the sheriff.  

Equally, any decision by AiB to refuse to grant discharge will be able to be reviewed by AiB and 

then appealed to the sheriff (see section 54B). 

32. For cases where AiB is the trustee, the new section 54A (‘Discharge where Accountant in 

Bankruptcy the trustee’) provides that AiB should, instead of applying, intimate a report to the 

debtor and any creditor, together with a proposal for whether discharge is to be granted.  The 

parties will be able to make representations to AiB within 14 days, as above, after which AiB 

must award or refuse discharge.  That award or refusal is to be appealable to the sheriff as with a 

decision on an application.  The decision will not take effect until the 14 day period has elapsed.  

Further provision is also made in section 54B for reviews and appeals under these sections. 

Section 17 – Repeal of discharge on composition 

33. This section repeals section 56 (‘discharge on composition’), section 56K (‘effect of 

discharge on approval of offer of composition’) and schedule 4 of the 1985 Act. Changes made 

by this section provide for the removal from sequestration of the option for the debtor to propose 

a composition settlement (a debt relief settlement where debtors must offer partial repayment of 

no less than 25 pence in the pound) with the creditors in return for a final discharge of their 

claims.   

Section 18 – Deferral of discharge where debtor cannot be traced 

34. This section inserts 4 new sections after section 54C of the 1985 Act (inserted by section 

7 as noted above), in order to create a requirement on trustees to act in a prescribed way, in 

circumstances where the debtor’s whereabouts cannot be ascertained and the trustee is, therefore, 

unable to carry out their usual functions.  

35. The new section 54D provides that, if the trustee is unable to ascertain the debtor’s 

whereabouts, the trustee must submit to AiB, no sooner than 8 months and no later than 10 

months after the date of award of sequestration, a notice to the effect that, despite investigation 

into the debtor’s whereabouts, the trustee has been unable to locate the debtor.  If AiB is satisfied 

that it would not be reasonably practicable for the trustee to continue to search for the debtor, 

then AiB will issue a certificate deferring the debtor’s discharge indefinitely.  
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36. If AiB issues such a certificate then section 54E allows the trustee to apply to AiB to 

resign from office, no later than 6 months after the indefinite discharge has been agreed.  

However, should the debtor be traced before this application is made, the trustee should continue 

to administer the case as nominated.  Where a trustee wishes to resign under the above 

circumstances, and the trustee has satisfied AiB that the trustee has attempted to trace the debtor 

and that it is not practical or cost effective to continue the search, AiB must agree to the 

resignation of the trustee and AiB becomes trustee.  The costs incurred in the administration of 

the case, prior to the case being transferred to AiB, are to lie with the original trustee. Thereafter, 

should the debtor be traced, the trustee will be able to submit a claim in the sequestration. 

37. Section 54F provides for circumstances where the debtor subsequently makes contact and 

is cooperating with the administration of the estate. In such cases, the trustee, being satisfied that 

the debtor has made a full and fair surrender of the debtor’s estate, including a full disclosure of 

financial and business affairs and the provision of any relevant account or other documentation 

related thereto, must give the debtor a notice that allows the debtor to apply to AiB for discharge.  

This is to apply where AiB is the trustee also. To ensure the debtor does not achieve an 

advantage of an earlier discharge than other bankrupts, the Bill provides that this notice should 

not be issued until 1 year from the date the debtor contacts the trustee.  If the debtor decides not 

to apply to AiB for discharge, the debtor will not be discharged until the case is concluded. 

38. Section 54G provides for the debtor or any creditor to be able to apply for a review of any 

decision by AiB to refuse to discharge a debtor under section 54F and for onward appeal to the 

sheriff.  If a sequestration has been granted wholly inappropriately, the debtor may retain their 

usual rights to recall the sequestration (now exercisable at any time). 

Section 19 – Unclaimed dividends and unapplied balances 

39. This section amends section 57 (‘Discharge of trustee’) of the 1985 Act in order to 

simplify the process and specify that all unclaimed funds should paid to AiB who will then 

consign or otherwise manage the funds and return the funds to the public purse on expiry of the 

specified 7 year period as at present.   

Section 20 – Assets discovered after trustee discharge: appointment of trustee 

40. This section inserts 3 new sections. The new section 58B enables AiB to reappoint the 

previous trustee in a sequestration where after the trustee’s discharge, but before the expiry of 5 

years from the date of sequestration, assets valued at £1,000 or more are identified that would 

have vested in the trustee prior to the debtor’s discharge. Some assets which come to light are 

reclaimable by the trustee for creditors after the discharge of the debtor.  To ensure cases are not 

reopened without good cause under this procedure, section 58B provides that the value of the 

newly identified estate should be greater than the costs for seeking re-appointment as trustee, and 

the potential costs for realising the identified new asset. In order to reopen the sequestration, the 

trustee (including AiB) would have to demonstrate: 

 the estimated value of the newly identified estate; 

 the reason why the newly identified estate forms part of the debtor’s estate; 

 the reason why the asset was not recovered;   
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 the estimated outlays and remuneration of the trustee following their appointment or 

reappointment; and 

 the likely distribution to creditors following an appointment or reappointment. 

41. Section 58C creates a requirement that the debtor and any other relevant parties should be 

informed that the trustee (or AiB) intends to seek reappointment as soon as practicable after 

reappointment, and reminded of their requirement to cooperate with the trustee in any 

investigation or realisation of assets.  

42. Section 58D enables the debtor or other relevant parties to apply to the sheriff to appeal 

against the reappointment, within 14 days of notification if they disagree with AiB’s decision to 

reappoint his or herself or another trustee. Should assets be identified more than 12 months after 

discharge, the trustee will only be able to be reappointed with agreement of the sheriff, as per the 

current process. 

Records 

Section 21 – Register of insolvencies 

43. Section 21 amends subsection (1)(b) of section 1A to the 1985 Act (‘Supervisory 

functions of the Accountant in Bankruptcy’), in order to provide that the form of the register of 

insolvencies will, in future, be governed by regulations made by the Scottish Ministers, instead 

of the Court of Session by act of sederunt.   

44. This section also inserts a new subsection (5), in order to allow certain details to be 

withheld from the register of insolvencies where, in the opinion of AiB,  inclusion of any 

information would be likely to jeopardise the safety or welfare of any person. The Scottish 

Government expects that there would be a reference generally on the RoI which will explain 

that: ‘information may be withheld from the register to protect individuals’. 

Section 22 – Sederunt book 

45. This section amends section 1A (‘supervisory functions of the Accountant in 

Bankruptcy’) section 57 (‘Discharge of trustee’), section 58A (‘Discharge of Accountant in 

Bankruptcy’), section 62 (‘sederunt book and other documents’), as well as inserting a new 

Schedule 3A (‘Information to be included in the sederunt book’).  

46. These changes to the ‘sederunt book’ or formal records required to be kept by the trustee 

provide that a sederunt book must be sent as an electronic version ‘in such format as the 

Accountant in Bankruptcy may from time to time direct.’ The intention is that this will allow 

AiB to enable electronic transmission and receipt of documents although trustees may continue 

to hold the sederunt book in any format that they choose, before sending it to AiB, in accordance 

with section 57(1)(b) of the 1985 Act. Whilst the sederunt book will no longer be in a paper 

‘book’ format at the time that it is sent to the AiB, the Scottish Government still intends to retain 

the name ‘sederunt book’ used in the 1985 Act. 
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Section 23 – Abolition of certain requirements in relation to Edinburgh Gazette 

47. This section amends section 16 (‘Petitions for recall of sequestration’) and section 45 

(‘Public examination’) and repeals section 71 (‘Edinburgh Gazette’) in order to remove the 

requirement to advertise the award of bankruptcy or appointment of replacement trustees in the 

Edinburgh Gazette. In future, AiB will arrange for the award of bankruptcy or appointment of 

replacement trustees to be advertised in the register of insolvencies. 

Functions of sheriff and Accountant in Bankruptcy in sequestration 

48. These sections make provision for certain miscellaneous bankruptcy notes, currently 

presented to the sheriff court, to be presented to and decided on by AiB instead. 

Section 24 – Application by trustee for direction on matters in sequestration 

49. This section amends section 3(6) of the 1985 Act in order to provide for trustees (except 

for AiB) to be able to apply directly to AiB for directions. If a decision cannot be made, or 

matters are more complex than anticipated or for any other reason, subsection 3A(3) provides for 

AiB to also be able to refer the matter to the sheriff for the sheriff’s directions. As with the 

sheriff’s directions, this can be on the handling of the bankruptcy generally and not only on a 

point of law. The trustee, debtor, creditor or anyone having an interest would have the right to be 

heard at the hearing before the sheriff. 

50. Subsection 3A(4) provides that the trustee may apply to AiB for a review of any direction 

under this section. An application for a review must be made within 14 days of the decision 

being made and subsection 3A(7) confirms that a right of onward appeal to the sheriff remains, 

once AiB has reviewed its decision.   

Section 25 – Recall of sequestration by sheriff 

51. This section amends sections 16 (‘Petitions for recall of sequestration’) and 17 (to be re-

titled, ‘Recall of sequestration by sheriff’) of the 1985 Act in order to modify the process for the 

recall of bankruptcy.  Where the only ground for recall is that the debtor can pay the debtor’s 

debt in full (except where the debtor is claiming that the debtor was not apparently insolvent at 

the date of sequestration) application must be made to AiB and not the sheriff—see the new 

provisions made by section 26 of the Bill.  Where appropriate, the final order will be withheld 

until all funds have been distributed to creditors.  

Section 26 – Recall of sequestration by Accountant in Bankruptcy 

52. This section inserts 8 new sections after section 17 of the 1985 Act: 

 section 17A (‘Application to Accountant in Bankruptcy for recall of sequestration’) 

 section 17B (‘Application under section 17A: further procedure’) 

 section 17C (‘Interim recall of sequestration by Accountant in Bankruptcy’) 

 section 17D (‘Procedure following grant of interim recall of sequestration’) 

 section 17E (‘Recall of sequestration by Accountant in Bankruptcy’) 
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 section 17F (‘Recall where Accountant in Bankruptcy the trustee’) 

 section 17G (‘Reference to sheriff’) 

 section 17H (‘Recall of sequestration by Accountant in Bankruptcy: review and 

appeal’) 

53. The new section 17A enables AiB to deal with applications for recall on the ground of 

payment of debts in full (after the date of sequestration), and are generally straightforward and 

non-contentious. 

54. Section 17B sets out the procedure and requirement for such an application. The basis for 

a grant of recall by AiB in these circumstances should include payment of the remuneration of, 

and outlays reasonably incurred by, the interim trustee and/or trustee.  Payment of all other costs, 

including the expenses of the creditor, should also be made before recall can be granted. The 

new section 17B, therefore, stipulates that the following conditions should be met before an 

award of recall of sequestration will be granted: 

 within 21 days of service of the notice of application, the trustee (if not AiB, nor the 

applicant) will be required to submit to AiB a current statement of the debtor’s assets 

and liabilities and a statement of the debtor’s affairs; 

 the trustee will be required to submit to AiB a statement stating whether in the 

trustee’s opinion the debtor can pay his or her debts in full, including the payment of 

any remuneration, outlays and expenses;  

 the trustee will be required to notify all known creditors of the application before the 

end of a 7 day period beginning with the day on which the application for recall was 

made;  

 the trustee will be required to submit any claim for payment of outlays (reasonably 

incurred) and remuneration along with the statement of the debtor’s assets and 

liabilities; 

  where the trustee is the applicant, the statement of the debtor’s assets and liabilities 

and the statement of the debtor’s affairs, together with the statement as to whether 

the debtor can pay his or her debts in full should be submitted with the application; 

and 

  if any claims are made by a creditor during the 14 day period the trustee should 

submit an updated statement of assets and liabilities to AiB.  

55. Section 17C makes provision for AiB to be able to grant an interim award of recall from 

sequestration on the basis that AiB is satisfied that the debtor has sufficient funds to pay the 

debts in full.  Subsection (2) stipulates that the decision to grant an interim award of recall 

should be made on the basis of the information provided in the application and by the trustee, 

representations made by those upon which a copy application has been served and any other 

interested party. The effect of interim recall is not the same as that of recall; in particular, the 

estate of the debtor will remain sequestrated.   

56. Following the granting of an interim award of recall, section 17D places a requirement on 

the trustee to distribute the sums due to creditors, make payment of remuneration and outlays of 
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the trustee, pay relevant expenses and reinvest appropriate sums in the debtor within 6 weeks or 

other period (which may be prescribed by regulations) of the date of the interim order. Within 6 

weeks of the granting of the interim order, the trustee should confirm to AiB if all debts and 

other relevant payments have been made. AiB should then decide whether recall should be 

granted. The trustee should also be able to seek an extension of 4 weeks (or such other period as 

may be prescribed). 

57. Section 17E makes provision for AiB to be able to grant an award of recall. This must be 

on the basis that all the debts have been paid and that all other payments have been made 

including payment of outlays, remuneration and expenses. The effect of recall granted by AiB is 

the same as that provided for in section 17(4) and (5) of the 1985 Act. If an application has been 

made but the trustee has not confirmed that there has been payment of all the sums due within 

the relevant period (6 weeks, or extended) the sequestration will continue.  

58. Section 17F makes provision for applications to be made to AiB for recall in cases where 

AiB is the trustee where the grounds are that the debts have been paid in full. Once an 

application is made under this section AiB will thereafter have similar functions to the trustee 

(where not AiB) in relation to ascertaining whether or not there are sufficient funds and ensuring 

that payment is made.  

59. Subsection 17F(2) creates a requirement for AiB to notify known creditors.  

60. Subsection 17F(5) requires AiB to make a determination of the fees and outlays which 

should be calculated in accordance with section 69A of the 1985 Act, which determination must 

be made at or prior to the determination as to whether to grant an award of recall and should be 

subject to appeal to the sheriff, whose decision will be final.  

61. Subsection 17F(6)(a) specifies that AiB must be satisfied that the debtor can pay his or 

her debts in full before granting an award of recall.  

62. If an order for interim recall is granted, then subsection 17F(7) requires AiB (as trustee) 

to then make payment to creditors and make all other relevant payments within 6 weeks of that 

decision and be required to recall the award of sequestration as soon as payment is made, or at 

the latest within 6 weeks of the date of the decision to grant interim recall.  

63. Section 17G enables AiB to refer the application to a sheriff for consideration under 

section 17 of the 1985 Act in cases where the AiB considers it appropriate at any time until recall 

is granted.  

64. Section 17H provides that either the debtor, a creditor, the trustee or any person with an 

interest may apply to AiB for a review of  certain decisions related to the grant or refusal to grant 

recall. An application for a review must be made within 14 days of the decision being made  

65. Section 17H(5) makes provision to enable determinations made by AiB in relation to 

recall, including decisions whether to grant or refuse an order for interim recall and recall, to be 

appealed to the sheriff, including once AiB has reviewed its decision. Appeals must be made 
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within 14 days of the date of the review decision.  The debtor, trustee and any creditor or other 

person having an interest may appeal. In the case of an appeal against the decision of AiB in 

relation to interim recall, subsection 17H(7) enables the sheriff to remit the case to AiB, who 

should then continue to deal with the application. 

66. The sheriff retains the general power to consider recall in all other cases, and there 

remains a right of appeal to the sheriff where AiB has determined whether the award of 

sequestration should be recalled. 

Section 27 – Appointment of replacement trustee 

67. This section provides that the existing section 25 of the 1985 Act should be replaced by 3 

new sections, a new section 25 (‘Appointment of replacement trustee’), section 25A 

(‘Applications to Accountant in Bankruptcy: procedure’) and section 25B (‘Applications and 

appeals to sheriff: procedure’).  

68. The new section 25 provides that, on the election of a replacement trustee, the original 

trustee should immediately make a report of the proceedings at the statutory meeting to AiB 

instead of to the sheriff. If AiB was the original trustee, the report is made to the sheriff.  If there 

are no objections, which must state the grounds for objection, then AiB is required to declare the 

elected person appointed. 

69. Section 25A provides that any person who wishes to object to the election of the 

replacement trustee under this procedure should submit their objections to AiB, at which point 

AiB is to make clear to the other parties that they have the right to make written representations, 

and then to make a decision. If there is an objection to AiB’s decision then the trustee, the 

objector or any other interested person may apply to AiB for a review of its decision. An 

application for a review must be made within 14 days of the decision being made. Section 

25A(8) confirms that the right of onward appeal to the sheriff remains, once AiB has reviewed 

its decision.   

70. Section 25B places similar duties on the sheriff as at present under section 25, i.e. it sets 

out the procedure for hearing objections. This section only applies in cases where a person is 

appealing a decision by AiB, under the new subsection 25A(8) or where AiB itself has an 

objection under the new subsection 25(3)(b). The sheriff must make clear to other parties that 

they have the right to make written representations (in the same way as AiB must under section 

25A). 

71. This section also at subsection (2) amends section 28 of the 1985 Act (resignation and 

death of trustee) to substitute the current application to the sheriff where there is no election of a 

new trustee following the resignation or death of the trustee, with an application to AiB.  An 

application by an eligible person to be appointed trustee can be made to AiB within 14 days, 

failing which AiB will become trustee.  This section is not relevant where AiB was originally 

trustee as the role will not fall vacant for these reasons. 
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Section 28 – Replacement of trustee acting in more than one sequestration  

72. This section provides that the existing section 28A of the 1985 Act should be replaced by 

two new sections, a new section 28A (‘Replacement of trustee acting in more than one 

sequestration’) and section 28B (‘Determination etc. under section 28A: review’). This section is 

not relevant where AiB is the trustee as the role will not fall vacant. 

73. Section 28A removes the requirement to petition the Court of Session for removal of the 

trustee from office and instead enables AiB to appoint someone to be trustee directly.  

Subsection 28A(6) places a duty on AiB to notify its decision to the former trustee, the debtor, 

any creditor known to AiB and each sheriff who awarded sequestration.  

74. The new section 28B provides that any person listed under subsection 28A(6) (i.e. the 

former trustee, the debtor etc.) will be able to ask AiB to review its decision within 14 days of 

making and notifying the decision and, if they are not satisfied with the result of AiB’s review, to 

appeal the result by a single petition to the Court of Session, if the appeal relates to two or more 

sequestrations that were awarded in different sheriffdoms or, otherwise, to the sheriff with 

jurisdiction.  

Section 29 – Removal of trustee and trustee not acting 

75. This section amends section 29 of the 1985 Act in order to provide for AiB to be able to 

deal with the removal of a trustee. AiB will look at the application to remove the trustee and will 

make the necessary order required under revised section 29(1)(b) of the 1985 Act and, if 

subsequently required, revised section 29(3).  

76. New Section 29(3A) provides that the trustee, the commissioners or any creditor may 

apply to AiB for a review of any decision of AiB to raise an order to remove a trustee from 

office.  An application for a review must be made within 14 days of the decision being made. 

New Section 29(3)(C)(a)&(b) provides that AiB must on receipt of an application for review 

take into account any representations made by an interested person within 21 days of the 

application being made.  Thereafter AiB must confirm, amend or revoke their decision within 28 

days of the application being made. Section 29(4) confirms that the right of onward appeal to the 

sheriff remains, once AiB has reviewed its decision.   

Section 30 – Contractual powers of trustee 

77. This section amends section 42 (‘Contractual powers of trustee’) of the 1985 Act in order 

to provide that applications to request a longer period in which to adopt or refuse a contract 

entered into by the debtor should be submitted to AiB for a decision instead of the sheriff (unless 

AiB is the trustee), with recourse to the sheriff on appeal. 

Section 31 – Bankruptcy restrictions order 

78. This section replaces the existing section 56A with a new section (‘Bankruptcy 

restrictions order’) in order to give AiB, instead of the sheriff, the power, upon conclusion of an 

investigation, to make a bankruptcy restrictions order. Bankruptcy restrictions orders impose 
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certain restrictions on a debtor where there has been a level of misconduct by the debtor either 

before or after the date of bankruptcy, as described in section 56B of the 1985 Act. The 

restrictions remain in force after the date of discharge for periods varying between 2 and 15 

years, depending upon the severity of the misconduct. The new sections 56A(3) and 56A(4) will 

enable representations to be made by the debtor to AiB.  

79. The new subsection 56E(4) provides that if the debtor wishes to object to the granting of 

a bankruptcy restrictions order, then they should apply to AiB for a review of its decision. An 

application for a review must be made within 14 days of the decision being made. Section 

56E(7) confirms that the right of onward appeal to the sheriff remains, once AiB has reviewed its 

decision.   

Section 32 – Conversion of a protected trust deed into sequestration 

80. This section amends section 59A of the 1985 Act, in order to transfer, from the sheriff 

courts to AiB, powers in relation to such orders to convert protected trust deeds
2
 into 

sequestrations as are required to be made under that section. ‘Member State liquidator’ for these 

purposes includes trustees in bankruptcy or the equivalent in personal insolvency in other EU 

Member States. 

Section 33 – Power to cure defects in procedure 

81. This section modifies section 63 of the 1985 Act, in order to allow applications to AiB to 

cure certain, but not all, defects which could previously be remedied under section 63 of the 

1985 Act by the sheriff. Subsection 63A(4) specifies that the process involves notifying any 

interested parties and giving them the opportunity to make representations. The sheriff’s power 

is restricted accordingly, save in relation to documents lodged with or issued by, or time limits in 

relation to proceedings before the sheriff, but an order of AiB under section 63B(4) is subject to 

appeal to the sheriff, which will be final. The defects which can be remedied are as follows: 

 any clerical or incidental error in any document 

 to waive any failure to comply with any time limit in the 1985 Act, where there is no 

specific provision in or made under the Act about how failure to adhere to the 

timescale should be dealt with. 

Section 34 – Regulations: applications to Accountant in Bankruptcy etc. 

82. This section inserts a new section 71C (‘Regulations: applications to Accountant in 

Bankruptcy etc.’) after section 71B in the 1985 Act in order to provide, for the Scottish 

Ministers, a power to make, by regulations, provision in relation to the procedure to be followed 

in relation to an application to AiB (insofar as this is not provided for in the 1985 Act). 

Regulations made under this section will make provision for such matters as the format and 

content of documents required for an application, including for instance the form of the debtor 

                                                 
2
 Protected trust deed - A trust deed is a form of insolvency by which a debtor transfers estate to a trustee to be 

realised for the benefit of creditors.  A trust deed may be protected as long as a majority in number or a third in 

value of creditors do not object to its terms.  Once protected, the terms of the trust deed becoming binding on all 

the creditors. 
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application and the statement of undertakings to be provided by the debtor (certain specific 

powers in the 1985 Act have also been repealed).  This partly also replaces the inherent powers 

of the courts to make rules of court for the disposal of cases. 

Section 35 – Valuation of debts depending on contingency 

83. This section amends paragraph 3 of Schedule 1 to the 1985 Act to enable creditors to 

apply to AiB, instead of the sheriff, to place a value on a contingent debt in order that the 

creditor may be able to claim that value in the sequestration. Sub-paragraph 3(6) makes 

provision for appeal to the sheriff. 

Review of decisions made by Accountant in Bankruptcy 

84. These sections provide that prior to any opportunity to appeal to the sheriff from certain 

decisions of AiB, the party who wishes to appeal must ask AiB to review the matter in question. 

The new review process extends to decisions AiB makes which are currently appealable to the 

sheriff, with certain exceptions. Those entitled to appeal may do so after AiB reviews a decision, 

even if that person did not ask for the original determination to be reviewed (i.e. a creditor may 

ask for an appeal of AiB’s reviewed decision even if the debtor asked for the review). 

Section 36 – Review of decisions about interim trustee 

85. This section modifies sections 13A (‘Termination of interim trustee’s functions when 

interim trustee is not appointed as trustee’), 13B (‘Termination of Accountant in Bankruptcy’s 

functions where not appointed as trustee’) and 18 (‘Interim preservation of estate’). An interim 

trustee is usually (although not always) appointed on the basis of a creditor petition, for example 

when the creditor believes that action needs to be taken quickly in order to safeguard the debtor’s 

estate. Later in the process, AiB may decide to appoint the interim trustee as trustee or to 

terminate the interim trustee’s functions and appoint a different trustee. This section enables an 

interim trustee who has not been appointed as trustee to apply to AiB for a review of its decision. 

Section 37 – Review of decision not to award sequestration  

86. This section modifies section 15 of the 1985 Act (‘further provisions relating to award of 

sequestration’) in order to make provision for the debtor and concurring creditor to apply to AiB 

for a review of its decision not to award bankruptcy on a debtor application within 14 days. 

Section 38 – Review of decisions about replacement trustee 

87. This section modifies section 26A of the 1985 Act (‘Accountant in Bankruptcy to account 

for intromissions’) in order to enable a party to apply to AiB for a review of its decisions  about 

discharging AiB in relation to AiB acting as trustee.  

Section 39 – Review of decisions about adjudication of creditor’s claims 

88. This section modifies section 49 of the 1985 Act (‘adjudication of claims’). Under section 

49, where AiB is the trustee, then AiB will consider creditors claims, on the basis of the 

information provided, and make an adjudication about the amount of debt which is due to each 
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creditor, either agreeing each claim in whole or in part or rejecting it if they do not consider that 

it is valid. This section makes provision for creditors and debtors to apply to AiB for a review of 

its decision as trustee regarding its adjudication of creditors’ claims under section 49(1) or (2). 

Section 49(6E) provides that only a debtor with a pecuniary interest in the outcome can appeal.  

Section 40 – Review of decision about discharge of trustee 

89. This section amends section 57 of the 1985 Act (‘Discharge of trustee’) in order to make 

provision for interested parties to apply to AiB for a review of its decision to grant, or refuse, 

discharge of the trustee. The interested party (i.e. the trustee, the debtor and any creditor who has 

made representations) can ask AiB to review the decision within 14 days of the decision being 

made. Where there has been a review, the date of the review decision is to be the date the 

discharge decision is effective from and the initial discharge will be postponed until the 14 day 

review request period has elapsed.  

Miscellaneous amendments 

90. Sections 41 to 48 make miscellaneous amendments to the 1985 Act, some of which give 

effect to points raised by the Scottish Law Commission in their consultation on consolidation of 

the 1985 Act.   

91. The changes include removing the criminal offence for failure to return a statement of 

assets and liabilities (section 41(2)(a)(i)); clarifying the date of renewal of the effect of 

sequestration as an inhibition or freezing diligence (section 44); making clear an action for 

division and sale or vacant possession can provide for a decision of the sheriff on whether a 

trustee in sequestration is entitled to dispose of the family home (section 45); purely declaratory 

provision to make clear in the scheme of the 1985 Act that student loans are not written off in 

sequestration (section 46); increasing from £500 to £2000 the amount of credit which can be 

obtained by an undischarged bankrupt before they are required to disclose that status on 

obtaining that credit (section 47); and repealing provision for Bankruptcy Restriction 

Undertakings (section 48).   

General  

Section 50 – Ancillary provision 

92. This section has the effect of creating a power to make supplementary, incidental, 

consequential, transition, transitory or savings provisions by order made by the Scottish 

Ministers for the purposes of or in connection with provisions made in or under the Bill.  The 

order is subject to the negative resolution procedure of the Scottish Parliament, unless the 

instrument modifies another enactment such as an Act (including this Bill) in which case it is 

subject to the affirmative resolution procedure. 

Schedules 

Schedule 1 (‘minimal asset’ debtors with few assets) 

93. Schedule 1 is introduced by section 5(2) and introduces a new Schedule A1 (‘Debtors to 

whom section 5(2ZA) applies: application of Act’) to provide for the application of the Act to 
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‘minimal asset’ debtors.  It includes provision for how that ‘minimal asset’ status modifies 

sequestration for the operation of the MAP, AiB’s duty to consider whether that status ceases to 

apply, the debtor’s right of appeal against such a decision and the modification of certain 

provisions of the Act where that status has ceased to apply. 

Schedule 2 (Sederunt book)  

94. Schedule 2 is introduced by section 22(5) and sets out information to be included in the 

sederunt book.  

Schedule 3 (minor and consequential amendments) 

95. Schedule 3, introduced by section 51(1), sets out minor and consequential amendments. It 

includes certain provisions to implement in the 1985 Act a number of recommendations from the 

Scottish Law Commission as part of its project in working towards a full consolidation of the 

1985 Act
3
.  The amendments are technical amendments which can be reviewed and incorporated 

in a consolidation Bill in due course.   

96. They include paragraph 28(a) and consequential repeals amending section 72(1) of the 

1985 Act to clarify that the general power to make different provision for different cases or 

classes of case extends to all of the subordinate powers in the 1985 Act.  The effect is to confirm 

it extends to the affirmative Parliamentary procedure regulation-making powers in the Act
4
. 

Schedule 4 (repeals) 

97. Schedule 4 details repeals in consequence of the changes made by the Bill.  

 

—————————— 

                                                 
3
 Link to Scottish Law Commission Report on the Consolidation of Bankruptcy Legislation in Scotland,  

http://www.scotlawcom.gov.uk/files/7113/6853/1202/Report_on_the_Consolidation_of_Bankruptcy_Legislation_in

_Scotland.pdf   
4
 The Scottish Law Commission discussed this issue in their Report, ibid, p.12.   
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FINANCIAL MEMORANDUM 

 
 

INTRODUCTION 

1. This document relates to the Bankruptcy and Debt Advice (Scotland) Bill (‘the Bill’) 

introduced in the Scottish Parliament on 11 June 2013.  It has been prepared by the Scottish 

Government, to satisfy Rule 9.3.2 of the Parliament’s Standing Orders.  It does not form part of 

the Bill and has not been endorsed by the Parliament. 

BACKGROUND 

2. As stated in its Annual Report for 2011-12
5
, The Accountant in Bankruptcy (AiB) 

continues to move towards full recovery of the costs incurred in the provision of its services. 

This is in accordance with the Scottish Public Finance Manual which states that: ‘[T]he standard 

approach to setting charges for public services (including services supplied by one public sector 

organisation to another) is full cost recovery
6
‘. It is proposed that, wherever possible, additional 

costs incurred as a result of the implementation of this Bill will be recovered through AiB fees 

on a full cost recovery basis. 

3. AiB currently recovers costs through statutory fees which are set out in the Bankruptcy 

Fees etc. (Scotland) Regulations 2012. The regulations contain charges applicable to various 

users of AiB’s services, including debtors contributing to their application for bankruptcy, 

creditors petitioning for the bankruptcy of a debtor, as well as Insolvency Practitioners (IPs) and 

external trustees who require AiB’s supervision to administer bankruptcies. The regulations will 

be updated to reflect the Bill.  

4. Although various parties are the subject of fees contained in the regulations, ultimately it 

is creditors in insolvency proceedings who fund full cost recovery. Any fees paid by debtors for 

the application or administration of their bankruptcy could otherwise have been repaid to the 

creditor. Any fees paid by IPs or trustees are generally reclaimed from the insolvent estate, 

which again reduces the funds available for creditors. 

5. AiB’s net expenditure has reduced by 42% from £4.8 million in 2009-10 to £2.8 million 

in 2011-12. Estimated net expenditure for 2012-13 is under £1.0 million meaning less than 10% 

of AiB’s total costs require funding from the public purse. Aside from fee income reviews, a key 

part of AiB’s effort towards full cost recovery is delivered through implementing efficiencies, 

including the streamlining and modernisation of AiB processes, and cost reduction achieved 

through procurement. For example in 2011-12 AiB delivered 29% cash releasing efficiency 

savings against the 3% efficient government target which, in monetary terms, amounted to a £0.6 

million saving. These savings were generated through shared services for building security, use 

of AiB’s own Register of Insolvencies (‘RoI’) for publishing insolvency related notices and other 

                                                 
5
 AiB Annual Report, 2011-12, p.15 

6
 Scottish Public Finance Manual, Fees and Charges, para 12 
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savings delivered through procurement and improved supplier management. AiB expects that the 

Bill will drive further efficiency savings.  

GENERAL 

6. The financial implications of this Bill have been considered under the following 

headings: 

I The financial implications for the Scottish Government (paragraphs 7 - 48). 

II The costs on local authorities and other public bodies (paragraphs 49 - 64). 

III The costs on other bodies, individuals and businesses (paragraphs 65 - 74). 

I FINANCIAL IMPLICATIONS FOR THE SCOTTISH GOVERNMENT 

7. The financial implications for the Scottish Government are considered to be the financial 

implications for AiB. AiB is an Agency of the Scottish Government in terms of the Scotland Act 

1998. The Chief Executive is also The Accountant in Bankruptcy (‘the Accountant’), who is an 

independent statutory officer appointed under section 1 of the Bankruptcy (Scotland) Act 1985, 

as amended. Where there are financial considerations for Scottish public bodies other than the 

AiB, such as the Sheriff Courts, these are considered under ‘costs on local authorities and other 

public bodies’ below. 

8. AiB’s estimate of the costs requiring additional funding which arise as a result of this 

legislation is in the range of £75,271 - £81,271. For reference, these figures are the equivalent to 

approximately 0.6% of AiB’s total expenditure (£12,046,000) in 2011-12. AiB expects to be able 

to manage this marginal level of additional costs within its existing budget and without any 

increase in fees. 

9. The overall cost implications of this legislation are estimated to be in the range of  

£712,317 - £839,384. The greater proportion of these costs represent costs displaced from 

existing budgets. 

10. The cost implications of this legislation are described below under 3 main headings as 

follows: 

 Costs incurred in relation to the development and delivery of a Common Financial 

Tool; 

 Costs incurred in relation to the administration of a new ‘Minimal Asset Process’ 

(‘MAP’); and  

 Costs incurred in relation to changes to the administration of bankruptcy in Scotland. 

Common Financial Tool 

11. The Bill will make the use of a single Scottish Common Financial Tool (‘CFT’) 

mandatory for money advisers in respect of statutory debt solutions. The CFT will determine 

whether an individual is able to make a contribution towards repayment of their debts and what 
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the level of their contribution should be. The Bill contains the provisions for the introduction and 

effect of the CFT. Further details will be set out in the regulations. 

12. Information on the financial implications of the CFT is provided on the basis that there 

will be a single, online CFT for use by money advisers. The financial implications are as 

follows: 

 Cost of developing and delivering a CFT; 

 Cost of maintaining a CFT – for example, there will be an ongoing requirement to 

update the ‘trigger figures’ on which the CFT will base its determination, to take 

account of factors such as inflation. This may have cost implications; and 

 Cost of training staff in the use of a common financial tool. 

13. Based on current working assumptions, AiB estimates that the CFT will require 

approximately 6 weeks of additional developer time, at a cost of £600 per day or £3,000 per 

week, resulting in a total additional cost of £18,000 (all figures excluding VAT). This assessment 

is based on the time taken by AiB to develop an online triage tool, in effect  a forerunner of the 

CFT. 

14. In relation to ongoing costs, i.e. of maintaining the tool and training staff, it is not 

possible to estimate these costs at this stage. This is because there are questions which are 

material to the operational model for the CFT which have not been answered, for example 

whether the CFT will be maintained by the AiB or by another organisation.  

15. Furthermore, it is not clear, in either instance whether these will represent additional 

costs. For example, if the cost of maintaining and updating the CFT is to fall on a partner 

organisation, rather than AiB, it is likely that this will be one of the organisations (either the debt 

charity, StepChange or the Money Advice Trust) who currently provide online financial tools for 

use by money advisers (the StepChange financial budget and the Common Financial Statement). 

The cost of updating and maintaining these tools will be an existing cost on these organisations.  

16. In order to have advice on the operational model for the CFT, AiB has convened a 

Scottish Common Financial Tool Working Group (‘SCFTWG’). The SCFTWG consists of 

representatives of: 

 Money Advice Scotland 

 Money Advice Trust 

 Association of British Credit Unions Ltd (Scotland) 

 Royal Bank of Scotland 

 Citizen’s Advice Scotland 

 Nationwide Building Society 

 British Banker’s Association 

 Lloyds TSB Group 
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 StepChange 

 AiB Policy Development. 

17. The SCFTWG has been meeting since February 2013 and will deliver its findings on a 

single CFT at the end of 2013. This is an expert group which AiB expects, will deliver an 

authoritative view on the best option for a CFT, once it has had an opportunity to fully consider 

the available research and evidence. 

Minimal Asset Process 

18. The Bill will introduce a new debt relief product, to be called the Minimal Asset Process  

(‘MAP’). The MAP will replace AiB’s existing Low Income/Low Asset (‘LILA’) route into 

sequestration. There were 3,481 applications to the AiB under the LILA criteria in 2012-13. The 

MAP is intended to be used by individuals who meet certain criteria. (For example, applicants 

will be eligible to enter the MAP if they have been receiving income-related benefits for at least 

6 months.) 

19. Introduction of the MAP will be supported by new systems and processes at AiB (or, 

where appropriate, updates to existing systems and processes). The main financial implications 

of this provision will relate to the development and delivery of these new systems and processes 

and the cost of administering the MAP. Costs in relation to the development and delivery of the 

MAP will include: 

 Training of AiB staff to administer the MAP. This will be a component of the 

administrative cost of the MAP, as training will be ongoing; 

 Development and publication of the required guidance for money advisers and 

individuals who will access the MAP. This will also be a component of the 

administrative cost of the MAP; and  

 Development and delivery of the required IT systems and processes.  

20. As with LILA, at the moment, most applications to the MAP will incur a cost to AiB as 

there are unlikely to be any assets in the case to cover expenditure and the debtor will have no 

income from which to make any contribution. AiB estimates the cost of administering the MAP  

to be as follows: 

 An estimated cost per MAP case in the region of £100.00; 

 Giving estimated total costs for the administration of the MAP, based on 2012-13 

LILA volumes, in the region £348,100 (although case volumes for the MAP may 

vary from those for LILA). 

21. In relation to the cost of delivery of the required IT systems, MAP functionality will be 

integrated into a new CMS system (discussed at paragraphs 45 to 48 below), development of 

which is currently at the pre-procurement stage. At this stage, it is difficult to precisely separate 

out or isolate costs that relate solely to the MAP’s specific requirements. As an illustrative 

estimate, based on the expected number of applications for each type of bankruptcy, the 

estimated development cost, solely in relation to the MAP, is in the region of £135,000 - 
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£180,000. This cost would include the functionality to transfer a case from MAP to a full 

bankruptcy. 

22. AiB does not expect that the replacement of the LILA with the MAP will require 

additional funding because the MAP replaces an existing process and the costs of administering 

the MAP are expected to be less than the existing costs of administering LILA. This is because 

the MAP is expected to be a more automated process.  

 AiB review function 

23. The Bill will make provision for a debtor, creditor or a money adviser acting on behalf of 

a debtor to be able to apply for a review to be completed on a decision by AiB. Currently there is 

no option to request a review, the only options available are either to make a complaint or to 

appeal to the Sheriff Court. AiB dealt with 51 complaints in 2012-13 and 73 in 2011-12. The 

number of cases defended in court has been low, estimated at 4/5 in recent years. The time spent 

in handling a complaint varies greatly, depending on the issue and it is likely that the time 

required to handle a review will also vary to a similar extent. The range of costs incurred will 

also vary, as a consequence.  

24. For reference, AiB estimates that the cost of handling a complaint is in the range £71.50 - 

£1,563 - giving an overall estimated range of costs for complaints as follows:  

 £3,646 - £79,713 in 2012-13 

 £5,219 - £114,099 in 2011-12. 

25. The review process will not be a comparable, like for like, replacement for either 

complaints or shrieval appeals. The process will require more time and resource than lower level 

complaints but not nearly as much as defending an appeal to the sheriff. The number of reviews 

will be lower than the number of complaints, as some complaints are made and will continue to 

be made about matters which do not relate to decisions by AiB.  

26. There will, therefore, be some costs which will require additional funding incurred as a 

result of this provision but also some displacement from the pre-existing administrative cost of 

dealing with complaints, as some customer complaints will, in future, be handled as reviews 

instead. It is not possible to estimate these additional costs, at this time, as there are too many 

unknown variables but AiB expects to be able to manage these additional costs within its 

existing budget. 

Changes to the administration of bankruptcy 

Provision for e-Applications to AiB 

27. The Bill will make provision to support debtor applications to the AiB by way of a web-

based e-application process (via an authorised money adviser who requires to be consulted under 

the mandatory advice role set out below). The main financial implications of this provision will 

relate to the development and delivery of new systems.  
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28. Based on current working assumptions, AiB estimates that the e-Application portal will 

require approximately 8-10 weeks of additional developer time, at a cost of £600 per day or 

£3,000 per week, resulting in total additional costs in the range £24,000 - £30,000 (all figures 

excluding VAT). 

Transferring debtors from the MAP to full bankruptcy 

29. The Bill will make provision for the AiB to be able to transfer debtors from the new MAP 

to full administration bankruptcy, where such transfers are required by a change of the debtor’s 

circumstances or because of error or omission. The AiB estimates that the number of cases likely 

to be made subject to such a transfer will be broadly comparable with the number of cases which 

have previously been transferred from the existing LILA product to full administration. Table 2 

(below) gives the number of LILA transfers since 2009/10. It is worth noting that a) the number 

of cases transferred has fallen in 2012/13 and b) the criteria for the MAP will be clearer than 

LILA, which should result in a further reduction in the number of cases transferred as there will 

be more clarity for money advisers as to whether they should be using the MAP as opposed to 

the full bankruptcy route.  

Table 2 

Year Number  

2009/10 1024 

2010/11 1311 

2011/12 1076 

2012/13 774 

 

30. There may also be minimal administration costs, for example, arising from the need to 

interview debtors or carry out further investigation work to determine if they should be 

transferred. This is currently the case with transfers from LILA to full administration. AiB 

estimates that the costs for re-opening a bankruptcy case after discharge would include: 

  8 hours of A3 time at £18.00/hour; and  

 1 hour of B1 time at £22.75/hour.  

 Giving an estimated direct payroll unit cost per re-opened case of (£144 + £22.75) = 

£166.75 and an illustrative overall cost (based on 774 LILA transfers in 2012-13) in 

the region of £129,000 

31. Given that the number of transfers from the MAP is expected to fall in comparison with 

the number of LILA transfers and that the costs of transferring MAP cases are expected to be 

less than the existing costs for LILA, AiB does not expect that these costs will require additional 

funding in order to deliver the ability to transfer these debtors from the MAP to full 

administration bankruptcy. AiB does not intend to charge an additional fee to the debtor, as a 

result of their transfer from the MAP to full administration.  

Re-opening bankruptcy cases after discharge 

32. The Bill will make provision for the AiB to be able to re-open bankruptcy cases after the 

trustee has been discharged. AiB does not intend to charge an additional fee to the debtor, as a 

97



These documents relate to the Bankruptcy and Debt Advice (Scotland) Bill (SP Bill 34) as 

introduced in the Scottish Parliament on 11 June 2013 

 

 

 26  

result of the re-opening of their case. A cost/benefit analysis will be carried out to inform any 

decision to re-open a case and, on the basis of that analysis, AiB expects that any re-opened case 

will result in an increase in returns to creditors. 

33.  AiB estimates that there will be a need to re-open approximately 50 cases per year. This 

estimate is based on current experience although, at the moment, a significant proportion of 

cases which are being re-opened, are re-opened as a result of payments to the debtor in relation 

to mis-sold payment protection insurance (PPI) policies.  Payments in relation to PPI mis-selling 

are still being made and it is likely that this will continue to be a factor in the number of re-

opened cases for a period but, over time, the number of cases re-opened as a consequence of PPI 

mis-selling will eventually fall.   

34. AiB or other trustees will initially incur additional costs as a result of re-opening the case. 

The additional costs will be charged to the case and recovered through any funds ingathered  into 

the case. Ultimately, therefore, the costs are deducted from the return to creditors. AiB expects 

that this will not have a material impact on fees as the number of cases re-opened will be 

relatively low. AiB estimates that the costs for re-opening a bankruptcy case after discharge 

would include: 

  8 hours of A3 time at £18.00/hour; and  

 1 hour of B1 time at £22.75/hour.  

 Giving an estimated direct payroll unit cost per re-opened case of (£144 + £22.75) = 

£166.75 and an illustrative overall cost (based on 50 re-opened cases) in the region of 

£8,338. 

Power to defer discharge 

35. The Bill will make provision to enable the AiB to make the discharge of a bankrupt 

individual conditional on an application for discharge being made and upon cooperation with his 

or her trustee. If the debtor is held not to have cooperated, for example if the debtor has failed to 

maintain ongoing liabilities or to comply with the requirement to undergo financial education, 

then the debtor’s discharge may be deferred administratively by the AiB. Also where an 

individual cannot be contacted or located there will be a procedure for deferring discharge 

indefinitely subject to suitable safeguards.  

36. The option to defer discharge is considered to be a last resort and is only likely to be used 

in cases where the debtor is considered to be able to make contributions but has not been doing 

so. Currently a trustee has to apply to the Sheriff Court in order to defer a debtor’s discharge. 

This does not happen often, there have only been 3 cases recently where AiB, as trustee, has 

applied to the Sheriff Court for a deferral of discharge. In all three cases, the outcome was better 

cooperation with the trustee and funds ingathered. Simplifying the process, by comparison to the 

existing requirement to apply to the Sheriff Court, is likely to increase the number of deferred 

discharges, however AiB still expects that the number of debtors who would have their discharge 

deferred as a result will be low. 

37. AiB will incur some additional administrative costs as a result of deferring debtors’ 

discharges. Evidence gathering and preparatory work will be required to get the debtor to 
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comply. There will be some off-setting benefits, for example to creditors who should benefit 

from the AiB’s action to make debtors maintain their ongoing liabilities, however these are not 

expected to materially subtract from the additional costs. 

38. AiB estimates that the cost for a case where discharge is deferred would include an 

upfront cost of: 

 8 hours of A3 time at £18.00/hour; and  

 1 hour of B1 time at £22.75/hour.  

 Giving an estimated direct payroll unit cost per deferred case of (£144 + £22.75) = 

£166.75. 

39. There would then follow a recurring cost which is estimated to be 4 hours of A3 time or 

£72.00 per twelve month period of deferred discharge. AiB believe that it is unlikely that a 

debtor will have their discharge deferred for more than two years, giving an estimated overall 

additional cost of £166.75 + (2 x £72.00) = £311 per two year deferred case - giving an estimated 

direct payroll (based on 3 cases) in the region of £933.  

Transfer of bankruptcy administration functions from the Sheriff Courts to the AiB 

40.  This provision will give AiB powers to decide on certain miscellaneous bankruptcy 

notes, currently presented to the sheriff courts - reducing the burden on the courts in respect of 

dealing with bankruptcy procedures that could be categorised as ‘administrative’ in nature.  

41. This change will be cost neutral as AiB will recover the full cost of operating this process 

from the application fees, paid by the applicant at the time the note is submitted for 

consideration. Fees will be set by fees order ahead of the commencement of these provisions. It 

is not possible to estimate these costs, at this time, as the work to develop the necessary 

processes has not yet commenced. However, AiB expects to be able to make information on 

costs available when it brings forward the relevant fees order.  

 Withholding information from the Register of Insolvencies  

42. Currently, the Register of Insolvencies (‘ROI’) holds information on all sequestrations 

and protected trust deeds that fall under the jurisdiction of the Court of Session. The register also 

holds information on Scottish companies, limited liability partnerships and friendly and 

provident societies that have gone into liquidation or receivership since 1 July 1999. The Bill 

will make provision to allow certain details to be withheld from the ROI where there is the risk 

of violence and/or abuse to the individual or a member of their household.  

43. The financial implications of this provision relate to the IT costs of modifying the 

existing RoI. Based on current working assumptions, AiB estimates that these modifications 

should require approximately 8 weeks of additional developer time, at a cost of £600 per day or 

£3,000 per week, resulting in total costs of approximately £24,000 (all figures excluding VAT). 

These figures have been derived from the cost of  a range of previous development proposals for 

adapting the RoI.  
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44. There may also be some additional costs incurred by some creditors, resulting from 

additional administration to establish whether a particular customer, whose details have been 

withheld from the RoI is insolvent and for AiB to carry out administrative work in the event of a 

request for information on an individual whose full details are not shown on the modified RoI.  It 

is not possible to quantify these costs. 

Case Management System 

45. AiB considers that, where the financial implications set out above relate to the cost of IT 

changes or development, for example, in relation to the cost of delivering the MAP, then any 

consideration of these implications should also take into account the wider context of AiB’s 

programme to introduce a new CMS. 

46. The requirement for a new case management system is driven by the age of AiB’s 

existing system (MIDAS) which is now 8 years old. The platform on which MIDAS was built 

was deemed to be dated in 2009, by the AiB’s Programme Change and Control Board. The need 

to replace MIDAS has not, therefore, arisen as a result of the Bill and a new CMS is to allow 

AiB to deliver significant business benefits. 

47. The programme to deliver the new CMS is currently at the pre-procurement stage. AiB 

Efficiency and Technology Team are working to a timetable which would procure a supplier in 

late 2013 and develop the new CMS by the end of 2014. The new CMS will allow AiB to offer a 

wider set of digital services and for all stakeholder groups an enhanced ability to interact 

electronically with AIB. This development supports the Scottish Government’s strategy of public 

services being available online. 

48. The cost, estimated as part of the initial business case for the new CMS, is expected to be 

in the range £1.5 million - £2 million over 3 years. Because the project team should be able to 

define system specifications based on the known requirements of the Bill during development, it 

is unlikely that this cost profile will be significantly impacted by the proposed changes in the 

Bill. In this way, additional costs in relation to the Bill will be reduced.   

II. COSTS ON LOCAL AUTHORITIES AND OTHER PUBLIC BODIES  

49. Financial implications for local authorities relate primarily to money advice services 

operated by local authorities. Not all money advice services are provided by local authorities 

however, for reasons of narrative clarity, the cost implications for all money advisers are 

considered under this section.  

Mandatory Requirement to have advice from an authorised money adviser 

50. The Bill will make provision to require that an individual must access money advice 

through an approved money adviser, prior to applying for any form of statutory debt relief. There 

are currently 119 approved organisations delivering money advice in Scotland, comprising 91 

public sector organisations (such as Local Authority debt advice charities) and 28 private sector 

organisations. Money advice is provided free of charge by public sector organisations and 

private sector organisations are required by law to advise debtors of the availability of free 
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advice. The requirement to access money advice will not, therefore, lead to the debtor incurring 

additional costs as free money advice is widely available through a variety of channels.  

51.  Advice is already compulsory before entering the Debt Arrangement Scheme and before 

entering a Protected Trust Deed (PTD). However, the situation for bankruptcy is different. There 

are currently three routes into bankruptcy, as follows:  

 The ‘Low Income/Low Asset’ (LILA) product; 

 Apparent insolvency; and 

 The Certificate for Sequestration.  

52. Of these three routes into bankruptcy, there is already an existing requirement that a 

debtor should consult a money adviser before taking the Certificate for Sequestration route into 

bankruptcy, as the adviser has to sign the certificate before the application can proceed. The Bill, 

therefore, effectively extends a requirement that already exists for the Certificate for 

Sequestration route into bankruptcy to the other two routes, to ensure consistency. Also, it is 

AiB’s belief that, in the vast majority of cases where debtors take either of the other two routes 

into bankruptcy, i.e. the apparent insolvency route or LILA, that these debtors are also already 

being given advice.  

53. AiB estimates, based on research into existing cases, that only between 6-8% of current 

applications that take either the Apparent Insolvency or LILA routes are made without the debtor 

having had access to money advice. It is likely that a proportionate increase of this scale will 

have a manageable impact on money advisers’ capacity and caseload, particularly as the range of 

channels available to money advisers to provide advice is expanding, more advice is now offered 

over the telephone or via online advice tools such as StepChange’s ‘Debt Remedy’ tool. It is not 

possible to estimate the additional costs to money advisers which may be incurred as a result of 

this change. Money advisers’ caseload may vary for a number of reasons, for example as a result 

of benefit changes by the UK government and this legislation would represent just one factor in a 

complex picture. Also, a debtors contact with an adviser, in the course of seeking advice, will 

vary greatly from organisation to organisation and client to client.   

Provision for e-Applications to AiB 

54. The increase in costs on authorised money advisers arising as a result of the provision 

above will be off-set, to some extent, by savings arising as a result of AiB’s provision of a web 

portal enabling ‘e-Applications’ from authorised money advisers to AiB. Further information on 

the cost implications of this web portal for AiB are set out at paragraphs 27 to 28 above. 

Requirement for a debtor to undertake financial capability education 

55. The Bill will include provision to require targeted financial education for debtors whose 

circumstances and/or financial history meet the criteria set to identify those in need of financial 

education. The criteria are as follows: 

 If the debtor has previously, within the last 5 years, been bankrupt or has entered into 

a PTD or Debt Payment Programme; or 
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 If the debtor is currently subject to a bankruptcy restrictions order or bankruptcy 

restriction undertaking; or 

 If the trustee considers that the pattern of the debtor’s behaviour is such that he or 

she would benefit from financial capability education. 

56. The requirement for financial education will be triggered if a debtor is in financial 

difficulties and meets one of the above criteria. Financial education will be provided by 

authorised money advisers and will be delivered in accordance with a new national standard. The 

cost implications of this provision are:  

 Developing a national standard for financial capability; and 

 Developing an e-learning training modules for advisers and debtors 

Developing financial capability standard 

57. AiB has been working with money advice sector stakeholders to deliver the requirements 

for financial capability education. The process is likely to involve the Scottish National 

Standards Working Group on Financial Capability.  The working group includes representatives 

from Money Advice Scotland; Money Advice Service; Citizens Advice Scotland; Scottish Legal 

Aid Board; Glasgow City Council and the Scottish Government. 

58. The working group will look at financial capability and then the appraisal of the existing 

standards and competences alongside the Scottish National Standards in information and advice, 

in order to develop a new framework.  Subsequent steps would involve testing and piloting the 

framework with agencies involved in the wider money advice sector.  

59. Table 3 (below) sets out AiB’s initial estimate of the cost implications of this work. 

These figures are based on initial discussions with stakeholders and have yet to be formally 

confirmed.  

Table 3 

Activity Resource (cost) 

Appraisal of existing standards 600 

Identifying any gaps 100 

Re-draft standards and competences to fit with 

Scottish National Standards and develop new 

framework 

 

2000 

Pilot/Test the framework, run workshops and liaise 

with stakeholders 

5000 including room hire costs and 

catering 

Final framework  600 

  

Estimated Total Cost £8,300 
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Developing Training Modules 

60. Work to develop training modules to deliver the new financial capability standard would 

follow development of the standard itself and would be managed as part of the same, over-

arching project, as set out above. Again, this work is still at an early stage and any discussion 

around planning, requirements and costs remains subject to agreement with stakeholders. 

However, AiB anticipates that this work will comprise fours ‘stages’, as follows: 

 Stage 1 – Identifying content of modules (based work to develop the financial 

capability standard) 

 Stage 2 – Piloting the modules with money advisers 

 Stage 3 – Piloting the modules with debtors 

 Stage 4 – Delivery of the final product. 

61. Table 4 (below) sets out AiB’s initial estimate of the cost of this work. As above, these 

figures are based on initial discussions with stakeholders and have yet to be confirmed.  

Table 4 

Activity Resource (cost) 

Identify the content of the module 1000 

Develop and Pilot e-module with advisers and 

set up workshops 

5000 

 

 

 

 

2000 

 

 

 

2000 

Pilot e-module with debtors and set up 

workshops 

1000 

 

 

 

1000 

Produce final version 1000 

  

Total £13,000 

 

62. The SG Welfare Reform Division currently provides a budget to AiB to fund Money 

Advice, Training, Resources, Information and Consultancy Services (‘MATRICS’).  AiB 

expects that the costs in tables 3 and 4 above will be met from the MATRICS budget and 

therefore the costs will ultimately be met by the Scottish Government through an existing 

funding arrangement, and that there will be no additional funding requirement. 
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Money advisers’ workload 

63. The criteria which will trigger the requirement for a debtor to be offered financial 

capability education are set out above. In order for these criteria to be triggered, the debtor must 

already have an ongoing relationship, in some shape or form, with a money adviser. This is 

because the criteria can only be triggered if the debtor has current financial difficulties which 

require him or her to obtain advice.  

64. AiB considers, therefore, that this provision will not lead to a rise in money advisers’ 

caseload as they will already be providing advice to debtors who meet the criteria for financial 

education. It will lead to a change in advisers’ existing relationships with some of their clients, 

for example, it may create a requirement for advisers to spend more time with existing clients, in 

order to ensure that they receive the financial capability education that they need however it is 

AiB’s position that this change in the amount of time that money advisers may need to spend 

with some of their existing clients will not have a material impact on their overall capacity and 

caseload.  

III COSTS ON OTHER BODIES, INDIVIDUALS AND BUSINESSES 

65. Costs to businesses are also examined in the Business and Regulatory Impact Assessment 

(‘BRIA’) which will be published alongside the Bill.  Individuals and businesses affected would 

include creditors and also anyone with an interest in the practice and process of insolvency in 

Scotland.  

66. A number of the provisions in the Bill are expected to have a positive effect on the return, 

by way of contributions, to individuals and businesses who are creditors. These include the 

following:  

 the CFT (expected to make consistent determinations of the amount of disposable 

income a debtor has and, therefore, the amount that they are able to pay in 

contributions); 

 powers to encourage debtor cooperation, including the power to defer discharge. (In 

recent cases, the outcome from AiB applications to defer discharge has been better 

cooperation and more funds ingathered); 

 powers to re-open bankruptcy cases after discharge (AiB expects that cases will only 

be re-opened where there is evidence to suggest that the debtor is able to pay a 

contribution and, therefore, that this provision should lead to an increase in funds 

ingathered); 

 transfer of functions from the Sheriff courts (expected to drive efficiencies in the 

overall process and reduce creditor costs when applying for decisions).  

67. AiB considers that, in keeping with the principle of ‘those who can pay, should pay’, the 

net overall financial implication of the Bill for creditors should be positive in that it should result 

in a more efficient process and lower costs. However it is not possible to quantify these benefits, 

at this time.  

68. The Bill also has implications for bodies, individuals and businesses who have an interest 

in the practice and process of insolvency, as follows: 
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Electronic Sederunt Book 

69. A trustee is required to retain documents relating to a bankruptcy (‘the sederunt book’) 

during the period of a bankruptcy and submit the sederunt book to AiB on discharge.  AiB must 

retain the sederunt book for a period of six months after the debtor has been discharged from 

their bankruptcy. The Bill will enable trustees to retain and submit to AiB, sederunt books in 

electronic form. The implications of this provision will be a benefit to AiB and other trustees, in 

terms of a reduction in the storage and other costs associated with the retention of a large number 

of paper documents. The Scottish Government’s position is that it is not able to quantify this 

benefit but, nevertheless, holds it to be a demonstrable example of the efficiency savings that 

will arise from a service fit for the 21
st
 century.  

Creditor claims within 120 days 

70. The Bill will make provision to enable AiB to require creditors to submit claims within 

120 days after notification by the trustee.  Where a claim is not so submitted, creditors should 

have to explain why this was not possible or risk losing a dividend.  The onus would be on the 

creditor to ensure that a claim was submitted complete with proof of debt, including their 

payment details, within the specified timescale. The financial implications of this provision will 

either be: 

 That creditors will benefit from early receipt of dividend payments; or 

 That creditors will lose out on potential dividend payments through failure to submit 

claims within the 120 day deadline.  

71. The Scottish Government’s position is that it will not be possible to estimate the number 

of creditors who might potentially lose out on dividends through failure to submit claims before 

the 120 days deadline – as this will depend on a number of factors outwith the AiBs control, not 

least creditor behaviour and their own, internal systems or controls. Also, in cases where 

creditors failed to submit claims, there would not necessarily be any evidence that they had 

failed to do so because the 120 days deadline had passed or because they had failed to do so for 

other reasons.  

72. The Scottish Government also holds that any benefit arising from this provision – from 

creditors receiving dividends earlier than might otherwise have been the case – are not material 

to the overall financial implications of this Bill as the benefit relates to creditors receiving 

dividends sooner rather than receiving higher dividends. However, as with the provision for 

electronic copies of the sederunt books discussed at paragraph 69 above, the Scottish 

Government believes this to be another example of the efficiency savings that will arise from the 

Bill. 

Transfer of functions from the Sheriff courts 

73. The Bill provides for new procedures, as part of the transfer of bankruptcy administration 

functions from the Sheriff courts to AiB. As detailed above, AiB expects to recover the costs of 

operating these processes by charging fees, to be paid by the applicant. This does not necessarily 

represent a new cost on the applicant because the Sheriff courts currently charge a fee to carry 

105



These documents relate to the Bankruptcy and Debt Advice (Scotland) Bill (SP Bill 34) as 

introduced in the Scottish Parliament on 11 June 2013 

 

 

 34  

out these functions, described, generally as ‘notes in sequestration’. The current Sheriff court fee 

for notes in sequestration is £55. 

74. AiB’s fees to carry out these functions will be set by a fees order ahead of the 

commencement of these provisions. It is not possible to estimate these costs, at this time, as the 

work to develop the necessary processes has not yet commenced. AiB expects to be able to make 

information on costs available when it brings forward the relevant fees order. Based on current 

working assumptions, AiB does not expect the level of fees set in relation to these new processes 

to exceed the current level set by the Sheriff courts.  

Summary of cost estimates 

75.  Table 5 (below) sets out a summary of the cost implications and estimated additional 

costs provided in this financial memorandum:  

Table 5 

 

Provision Cost   Costs  requiring additional 

funding 

Common Financial Tool (CFT) 

Cost of developing and 

delivering a CFT 

£18,000 (excl. VAT) (based on 6 

weeks of developer time at 

£3,000/week) 

The costs requiring additional 

funding are estimated to be 

£18,000. These will be one-

off and not recurring costs 

and are expected to be 

incurred over a period from 

financial year 2013-14 – 

2014-15 

Minimal Asset Procedure (MAP) 

Cost of administering the 

MAP 

£100 estimated unit cost per MAP 

case.  

Based on 3,481 LILA applications 

in 2012-13, this gives an 

estimated administration cost in 

the region > £348,100 per year.  

These recurring costs will not 

require additional funding 

because the MAP replaces an 

existing AiB process. 

Cost of developing and 

delivering systems to 

support the MAP 

Based on the expected number of 

applications for each type of 

bankruptcy, an illustrative 

estimate of the development cost, 

solely in relation to the MAP, 

would be in the range £135,000 - 

£180,000 

These costs will not require 

additional funding because 

the IT costs for the MAP will 

be met from the budget for 

the new CMS, the cost of 

which does not arise as a 

result of this legislation. 

AiB Review function 

Administrative cost of 

carrying out reviews 

In the range - £3,646 - £79,713 

(based on the estimated cost of 

administering complaints – there 

will be fewer requests for reviews 

than complaints but reviews will 

This change represents a new 

process for AiB. The figures 

provided are illustrative. It is 

not currently possible to 

quantify the costs requiring 
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cost more) additional funding. These will 

be recurring costs and are 

expected to be incurred post-

commencement of this 

legislation, from financial 

year 2015-16 onwards 

E-applications to AiB 

Cost of developing and 

delivering a web portal to 

enable E-applications to 

AiB 

£24,000 - £30,000 (excl. VAT) 

(based on 8-10 weeks of 

developer time at £3,000 per 

week) 

The costs requiring additional 

funding are estimated to be 

£24,000 - £30,000. These will 

be one-off and not recurring 

costs and are expected to be 

incurred over a period from 

financial year 2013-14 – 

2014-15 

Transferring debtors from the MAP to full administration bankruptcy 

Cost of transfers from the 

MAP to full administration 

bankruptcy 

£166.75 upfront cost/case (based 

on 8 hours of A3 time and 1 hour 

of B1 time to investigate and 

gather evidence to support 

transferring the case) 

 

Based on 774 transfers from 

LILA to full administration in 

2012-13, this gives an estimated 

cost of £129,000 

 

These costs will not require 

additional funding because 

the MAP replaces an existing 

AiB process for which the 

debtor pays a fee. These will 

be recurring costs and are 

expected to be incurred post-

commencement of this 

legislation, from financial 

year 2015-16 onwards 

Reopening cases after discharge 

Cost of reopening cases 

after discharge 

£166.75 upfront cost/case (based 

on 8 hours of A3 time and 1 hour 

of B1 time to investigate and 

gather evidence to support re-

opening the case) 

 

Based on 50 re-opened cases, this 

gives an estimated cost of  £8,338 

The costs requiring additional 

funding are estimated to be 

£8,338. These will be 

recurring costs and are 

expected to be incurred post-

commencement of this 

legislation, from financial 

year 2015-16 onwards 

Deferring discharge 

Administrative cost of 

deferring discharge 

£166.75 upfront cost/case (based 

on 8 hours of A3 time and 1 hour 

of B1 time to investigate and 

gather evidence to support 

deferral) 

£72.00 recurring cost/year of 

deferral (based on 4 hours of A3 

time) 

AiB consider that it is unlikely 

that a case will be deferred for 

more than 2 years giving an 

The costs requiring additional 

funding are estimated to be 

£933 based on 3 cases). These 

will be recurring costs and are 

expected to be incurred post-

commencement of this 

legislation, from financial 

year 2015-16 onwards 
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estimated overall cost of £311 per 

2 year deferred discharge.  

Based on 50 re-opened cases, this 

gives an estimated cost of  £933 

Withholding information from the Register of Insolvencies 

Cost of developing and 

delivering systems to 

modify the existing RoI 

platform to support 

withholding information 

£24,000 (excl. VAT) (based on 8 

weeks of developer time at £3,000 

per week) 

The costs requiring additional 

funding are estimated to be 

£24,000. These will be one-

off and not recurring costs 

and are expected to be 

incurred over a period from 

financial year 2013-14 – 

2014-15 

Financial Capability Education 

Cost of developing a 

national standard 

£8,300 (estimates based on 

discussions with stakeholders) 

These costs will not require 

additional funding because 

they will be displaced from 

the existing MATRICS 

budget. These will be one-off 

and not recurring costs and 

are expected to be incurred 

over a period beginning in  

financial year 2013-14.  

Cost of developing training 

modules 

£13,000 (estimates based on 

discussions with stakeholders) 

These costs will not require 

additional funding because 

they will be displaced from 

the existing MATRICS 

budget. These will be one-off 

and not recurring costs and 

are expected to be incurred 

over a period beginning in  

financial year 2013-14. 

 

Estimated total costs 

 

£712,317 - £839,384  
 

 

 Estimated costs requiring 

additional funding 
£75,271 - £81,271 

 

 

———————— 
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SCOTTISH GOVERNMENT STATEMENT ON LEGISLATIVE 

COMPETENCE 

On 11 June 2013, the Cabinet Secretary for Finance, Employment and Sustainable Growth (John 

Swinney MSP) made the following statement: 

‘In my view, the provisions of the Bankruptcy and Debt Advice (Scotland) Bill would be 

within the legislative competence of the Scottish Parliament.’ 

 

—————————— 

  

PRESIDING OFFICER’S STATEMENT ON LEGISLATIVE 

COMPETENCE 

 

On 11 June 2013, the Presiding Officer (Rt Hon Tricia Marwick MSP) made the following 

statement: 

‘In my view, the provisions of the Bankruptcy and Debt Advice (Scotland) Bill would be 

within the legislative competence of the Scottish Parliament.’ 
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POLICY MEMORANDUM 

 

 

INTRODUCTION 

1. This document relates to the Bankruptcy and Debt Advice (Scotland) Bill introduced in 

the Scottish Parliament on 11 June 2013. It has been prepared by the Scottish Government to 

satisfy Rule 9.3.3 of the Parliament’s Standing Orders.  The contents are entirely the 

responsibility of the Scottish Government and have not been endorsed by the Parliament.  

Explanatory Notes and other accompanying documents are published separately as SP Bill 34–

EN.  

KEY PRINCIPLES OF THE BILL 

2. It is the responsibility of Government to ensure access to fair and just processes of debt 

relief and debt management for the people of Scotland, which takes account of the rights and 

interests of those involved.  The Accountant in Bankruptcy (AiB) delivers this on behalf of the 

Scottish Government. 

3. The Bill aims to ensure that appropriate, proportionate, debt management and debt relief 

mechanisms are available to the people of Scotland which are fit for the 21
st
 Century.   The Bill 

contains provisions to support AiB in improving its service underpinned by the following key 

principles:  

 Ensuring that the people of Scotland have access to fair and just processes of debt 

advice, debt relief and debt management. 

 Those individuals who can pay should pay their debts, whilst acknowledging the 

wide range of circumstances and events that contribute towards financial difficulty 

and insolvency for both individuals and businesses. 

 Securing the best return for creditors by ensuring that the rights and needs of those in 

debt are balanced with the rights and needs of creditors and businesses. 

4. The provision of appropriate debt advice, management and relief should be seen as a 

‘Financial Health Service’, providing rehabilitation to individuals and organisations in relation to 

their financial pressures.  Within the ‘Financial Health Service’ there will be a focus on 

individual responsibilities with renewed emphasis on individual debtors’ responsibilities to 

cooperate.  There is also mandatory debt advice for all those entering a statutory debt 

management or debt relief product which will assist in the rehabilitation of individuals going 

through the bankruptcy process thereby helping them contribute to the economy. 
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BACKGROUND 

5. Bankruptcy law in Scotland dates back to 1621, although it was the Bankruptcy 

(Scotland) Act 1856 that laid down the scheme that is largely retained in today’s legislation. The 

Bankruptcy (Scotland) Act 1913 followed and this operated for over 70 years until the 

Bankruptcy (Scotland) Act 1985 (the 1985 Act) came into force.  The 1985 Act has been 

amended on a number of occasions, including by the Bankruptcy (Scotland) Act 1993, the 

Bankruptcy and Diligence etc. (Scotland) Act 2007 and the Home Owner and Debtor Protection 

(Scotland) Act 2010. 

The need for change 

6. In today’s world, with easy access to credit cards and payday lending, for example, it is 

quite different to that of 1985.  Consumer debt has increased. The financial situation in recent 

years, including the credit crunch and recession has an increasing impact, not just in Scotland, 

but worldwide.  The Scottish Government recognises that current legislation requires to be 

modernised to ensure that it can effectively address the challenges society faces today. 

ALTERNATIVE APPROACHES 

7. The first possible option is to ‘do nothing’.  That is to make no changes to the current 

bankruptcy legislation.  However, in light of the recent economic crisis to do nothing would 

leave the people of Scotland with options for dealing with debt which are out of date and not fit 

for 21st Century living.  

8. The second option is to modernise the current bankruptcy legislation providing the people 

of Scotland with access to fair and just processes of debt relief and debt management, by striking 

the right balance for both debtors and creditors.  

9. The Scottish Government recognises the responsibility it has to take action where it can 

to help the people of Scotland, particularly in this time of economic difficulty, by ensuring that 

debt relief products are fit for purpose, support the people of Scotland and strengthen Scotland’s 

economy.  The Scottish Government has therefore decided to make changes to the bankruptcy 

legislation which it believes will better serve the interests of the people of Scotland.  

10. Some of the provisions in the Bill will enhance measures contained in current legislation.  

In other areas, the Scottish Government has decided to introduce new provisions.  In all policy 

decisions made either to introduce new provisions or enhance existing policy the decisions were 

based on available evidence and through consultation with stakeholders, reference to which will 

be made throughout this memorandum.  

CONSULTATION 

11. The discussion and debate on the modernisation and reform of bankruptcy, the basis of 

the provisions in the Bill, began with the publication of a comprehensive consultation paper, 

Consultation on Bankruptcy Law Reform
1
. The consultation was a broad, inclusive and detailed 

                                                 
1
 Link to the Consultation on Bankruptcy Law Reform http://www.scotland.gov.uk/Publications/2012/02/6283  
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consultation containing 193 questions on bankruptcy reform. The consultation was published on 

the Scottish Government website and ran from 24 February 2012 until the 18 May 2012 

inclusive.  

12. An overwhelming total of 129 responses were received for a bankruptcy consultation, 

approximately three times the number of responses received in previous bankruptcy 

consultations in recent years. Respondents represented a wide range of individuals and 

organisations with knowledge and experience of, or an interest in insolvency matters.  The 

Scottish Government’s response to the consultation was published on 7 November 2012.
2
 Some 

of the comments received from respondents are contained in the ‘Report of the Summary of 

Responses’
3
 held on the AiB website. Copies of the non-confidential responses can be viewed on 

the Scottish Government website.
4
 

13. In addition to the consultation, the Scottish Government held a rolling programme of 

stakeholder events in December 2012/January 2013.  There were events in Edinburgh, Glasgow, 

Inverness and Aberdeen. These events provided stakeholders with the opportunity to 

communicate their views and contribute to the development of the proposals contained in the 

Bill.  A further programme of stakeholder events was carried out in April and May 2013. 

14. Following analysis of the responses and through ongoing engagement with stakeholders 

not all of the proposals in the consultation were taken forward. The consultation process was 

valuable and respondents helped to shape the content of the Bill. The Scottish Government is 

grateful to all who contributed their time, input and assistance in the development of debt 

solutions for the people of Scotland.  

15. Issues raised during the consultation that are relevant to specific measures in the Bill are 

discussed under the relevant section headings in this paper, including where applicable the 

alternative approaches that were considered.   

16. The development of the Bill goes hand in hand with the ongoing Scottish Law 

Commission project to modernise and consolidate the 1985 Act.  The Commission has very 

recently finalized its report
5
.  The Scottish Government intends to include further changes to the 

1985 Act as part of the Bankruptcy and Debt Advice (Scotland) Bill in order to facilitate the 

consolidation project.  The amendments made by the Bill can be reviewed and incorporated in a 

full consolidation of the 1985 Act.  The Scottish Government has considered points that have 

arisen from the Scottish Law Commission consultations but would also welcome any technical 

comments from expert stakeholders on the changes proposed in the Bill.  

                                                 
2
 Link to the Scottish Government’s response to the consultation  http://www.aib.gov.uk/publications/scottish-

government%E2%80%99s-response-consultation-bankruptcy-law-reform  
3
 Link to Report of the Summary of Responses to the consultation http://www.aib.gov.uk/publications/bankruptcy-

law-reform-consultation-report-2012  
4
 Link to the Non confidential responses  http://www.scotland.gov.uk/Publications/2012/08/2539/downloads  

5
 Link to Scottish Law Commission Report on the Consolidation of Bankruptcy Legislation in Scotland  

http://www.scotlawcom.gov.uk/files/7113/6853/1202/Report_on_the_Consolidation_of_Bankruptcy_Legislation_in

_Scotland.pdf   
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17. An explanation of the terms used through out the policy memorandum can be found in 

the glossary at Annex B.  

ADVICE AND EDUCATION 

Bankruptcy of estate of living debtor: money advice  

Policy objectives 

18. The policy objective is to make money advice compulsory for all debtors prior to 

obtaining access to any form of statutory debt relief, in particular in the Bill, for sequestration.  

Separate to the Bill, the intention is also to extend this by regulations to Protected Trust Deeds 

(see glossary) in Scotland under existing powers in Schedule 5 to the 1985 Act.  

Current Scottish model 

19. In the current Scottish model, entry into bankruptcy does not require advice to be taken 

and an individual can apply directly to AiB without having received any form of advice. Given 

the significant consequences associated with bankruptcy, the provision of sound money advice 

should be an essential part of the process. 

20.  At present, advice is available from money advisers in the third sector, through advisers 

in local authorities, through Insolvency Practitioners and debt management companies. Advice is 

compulsory prior to entering bankruptcy through the Certificate for Sequestration route, the 

Scottish Government’s debt management solution, the Debt Arrangement Scheme and before an 

individual can enter a trust deed which may become protected.  

21. By introducing compulsory money advice, from an approved money adviser, across all 

debt relief and debt management solutions, this will ensure that individuals are aware of the 

range of options available to them, taking account of their individual circumstances.   

Consultation 

22. The Scottish Government consulted on whether or not money advice should be 

compulsory when debtors are considering any form of statutory debt relief and if so who should 

provide this money advice.  

23. The majority of respondents, 93 of the 129 respondents, were in favour of money advice 

being compulsory for those considering any form of statutory debt relief.  When asked who 

should provide this money advice respondents stated that money advice should continue to be 

provided by the current approved providers, as defined in the Debt Arrangement Scheme 

(Scotland) Regulations 2011 (DAS).  

24. Research had shown that the uptake of DAS from 2004 was not as significant as first 

anticipated due to the lack of access to an approved money adviser.  To address this, the 2011 

DAS regulations extended the definition of those who were authorised to become approved 

money advisers, thereby increasing the access to money advice.  This change in the legislation 

has achieved its aim as the number of people accessing DAS has increased significantly. 
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25. Through consultation with stakeholders it has been established that currently the majority 

of people considering a debt relief or debt management option will seek advice.  Therefore, it is 

envisaged that the introduction of compulsory money advice will not have a major impact on the 

money advice sector.  Based on research into existing cases, AiB estimate that between 6-8% of 

current applications, which take either the Apparent Insolvency or Low Income Low Asset 

routes into bankruptcy, are made without the debtor having accessed money advice prior to 

submitting their application.  

Proposals 

26. The Bill introduces the new provision of compulsory money advice from an approved 

money adviser for anyone considering accessing a statutory debt relief or debt management 

product.  As proposed by respondents in the consultation, the money advice will continue to be 

provided by the current money advice providers. 

Alternative approaches 

27. The main alternative approach considered was to give AiB a role in the provision of 

money advice, as often those seeking to apply for bankruptcy look to AiB for such advice.  

However the majority of respondents did not support this proposal.  Some respondents expressed 

concern that there would be a conflict of interest for AiB, given AiB’s current function/roles.   

28. Although AiB do not have a money advice giving role they do have a role in making 

advice accessible.  In this regard a Citizens Advice Bureau adviser(s) is currently located with 

AiB and provides advice, where they can, to those struggling to access a money adviser.  Where 

they are unable to assist the individual they will connect them to another money adviser within 

the money advice service.  

Financial education for the debtor 

Policy objectives 

29. The policy objective is to introduce a financial education role, as part of the ‘Financial 

Health Service’ seeking to prevent individuals from repeated financial difficulties.  

Current process 

30. There is currently no requirement on an individual to seek help to ensure that when they 

come out of their debt management or debt relief solution, they have the skills to avoid ending 

up in financial difficulty in the future. 

Consultation 

31. Respondents were in favour of financial education being an integral part of any Scottish 

statutory debt relief option.  However, they did not consider this should be mandatory in all 

cases.  Instead respondents felt that it should be optional based on specific criteria. Furthermore 

respondents stated that discharge from debt should not be linked to receipt of financial education. 
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Proposals 

32. Provisions in the Bill make it mandatory for the trustee to require individuals to 

participate in financial education, if the trustee considers that they meet one or more of the 

following criteria: 

a) the person has been made bankrupt (anywhere) in the previous 5 years; 

b) the person has signed a trust deed or Individual Voluntary Arrangement in England & 

Wales or Northern Ireland (whether completed or failed) within the last 5 years or similar 

arrangement; 

c) the person has been in a debt management programme (this should encompass a Debt 

Payment Programme under the DAS Scheme, any contractual scheme agreed with 

creditors, or any informal agreement where regular payments have been made) within the 

last 5 years; 

d) the person has been issued with a Bankruptcy Restrictions Order (BRO) (or Bankruptcy 

Restrictions Undertaking (BRU), though only for transitional purposes as they are being 

repealed) or are currently under investigation for a BRO.  The trustee can check on the 

AiB website or the UK Insolvency Service website if there is a BRO or BRU, or ask the 

debtor if an investigation is ongoing; 

e) the trustee has identified a pattern of issues, or course of conduct, which would indicate 

that the individual would benefit from this education (i.e. insolvency is due to poor 

money management or reckless spending); 

f) the person believes they would benefit from financial education and volunteer to 

participate in the programme. 

Alternative approaches 

33. No alternative approaches were considered. 

PAYMENTS BY DEBTOR FOLLOWING BANKRUPTCY 

Common Financial Tool 

Policy objectives 

34. One of the key principles of the Bill is that those who can pay should pay.  It is vital that 

where an individual can pay a contribution they do so as these funds together with asset 

realisation cover the cost of the administration of the debt relief and debt management processes 

and provide returns to creditors.  By introducing the mandatory use of a common financial tool 

(CFT), when assessing whether or not an individual should make a contribution, this tool will 

ensure that all individuals are treated the same providing consistency, transparency and clarity 

for individuals across all debt relief and debt management solutions in Scotland.  The Bill makes 

provision for sequestration and to extend the powers in relation to the DAS Scheme.  Separate to 

the Bill, the intention is also to extend this by regulations to Protected Trust Deeds in Scotland 

under existing powers in the 1985 Act. 

Current process 

35. There has been much debate in recent years about the need for a single tool to be used 

across the sector to aid in the calculation of an appropriate contribution from individuals. The 

current arrangement means that the Consumer Credit Counselling Service (CCCS), now known 
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as ‘Step Change’, guidelines are used by some, including AiB for bankruptcy cases, while others 

use the British Banking Association (BBA) approved Common Financial Statement (CFS). Each 

model takes a different approach to calculating the amount of money on which an individual 

needs to live. An appropriate contribution is then calculated from the surplus income. It is 

generally accepted that the CFS is relatively generous in its allowances, meaning that 

contributions can be very modest. In using the CFS, money advisers also have a significant 

amount of discretion meaning that household expenditure can include what could reasonably be 

regarded as luxury items such as the most expensive entertainment package from satellite 

television providers. In agreeing any new tool, to arrive at a sustainable contribution level the 

Scottish Government expects to consider what is reasonable household expenditure.  

Consultation 

36. In the consultation there was overwhelming support for this proposal with 100 of the 129 

respondents in favour of a single common financial tool to be used across all debt relief and debt 

management solutions.   

Proposals 

37. The Scottish Government in consultation with stakeholders will develop a common 

financial tool to be used to calculate the amount of contribution, if any, to be made by an 

individual from any surplus income they may have, across all debt relief and debt management 

solutions.  The common financial tool is to be enshrined in regulations to be approved by the 

Parliament under the affirmative procedure (section 3).  The power in the Debt Arrangement and 

Attachment (Scotland) Act 2002 to make the DAS Regulations is also modified to allow similar 

provision to be made.  A working group has been set up to help in the development of a common 

financial tool.  The group members represent a cross section of stakeholders with representatives 

from the money advice sector, insolvency sector and the financial sector.  The group is chaired 

by AiB on behalf of the Scottish Government. 

Alternative approaches 

38. In considering whether a single tool is an appropriate mechanism, an alternative approach 

was also considered. This approach would see a percentage of income above a fixed level being 

made available as a contribution to pay what is owed.  

39. Two different models were considered for this approach, a fixed percentage of net 

income and sliding scale percentage of net income. The fixed percentage of net income 

contribution model simply assumes that all debtors pay a fixed percentage of their earned income 

towards their bankruptcy. It makes no other differentiation between debtor’s circumstances and it 

does not attempt to ascertain whether the debtor has sufficient surplus to pay it. This would be 

similar to the model used for assessing deductions under an earnings arrestment. 

40. There was little support for this proposal with only one stakeholder group favouring a 

contribution to be based on a sliding scale percentage of an individual’s income. It was 

highlighted by some respondents that this method did not acknowledge the fact that there are 

many different household compositions which will affect their reasonable domestic needs. 
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Debtor contribution order 

Policy objective 

41. Policy aim is to allow AiB to make an order fixing the debtor’s contribution to be paid 

towards their bankruptcy. 

Current process  

42. Currently, where a debtor has been assessed as being able to make a contribution towards 

their bankruptcy, a trustee can apply to the sheriff and the sheriff having considered all the 

circumstances, taking into account an amount for the debtors aliment and relevant obligations, 

will determine the sum to be paid by the debtor and the period over which the payments must be 

made, pending any change in circumstances the debtor may have.  This process is currently 

known as an Income Payment Order (IPO). 

43. This is a common occurrence at present; however that will change with the introduction 

of the CFT, which will indicate, at least for debtor applications, at an early stage before 

sequestration the level of the contribution to be made by the debtor.   

Consultation  

44. In the consultation respondents were asked ‘should AiB have the power to make orders 

for these mainly administrative processes, with disputed decisions being referred to a sheriff?’ 

The majority of respondents who gave a yes or no answer to this question were in favour of AiB 

having the power to make these orders.  

Proposal 

45. The Bill provides for the transfer of this role from the sheriff to AiB, allowing AiB to 

determine any contribution arrangements when making a debtor contribution order.  It will be 

determined in accordance with the CFT. 

46. Immediately following the making of a debtor contribution order AiB must give written 

notice of the order to the debtor, the trustee and any third person, where applicable. 

Debtor contribution order: payment period and intervals 

Policy objectives 

47. The policy aim is to standardise the returns required from debtors in the interests of a fair 

return to creditors. 

Current process 

48.  There is currently no standard payment period over which a debtor must make a 

contribution towards their bankruptcy. 
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Consultation 

49. In the consultation the majority of respondents were in favour of a standardised payment 

period. One stakeholder commented ‘Debtors and creditors require certainty. We would not wish 

to see a situation where a debtor could be required to contribute for an indefinite period. This 

would be a retrograde step.’  

Proposal 

50. Using the CFT, debtors who have been assessed as being able to make a contribution 

towards their bankruptcy, will be required to make payments throughout the ‘payment period’, 

the ‘payment period’ being 48 monthly payments or equivalent in weekly payments from the 

date of the first payment.  However, this arrangement can be varied should the debtor’s 

circumstances change, or in certain circumstances to result in a shorter or longer repayment 

period. 

Alternative approaches 

51. Other repayment timescales were considered with respondents to the consultation initially 

favouring a 5 year minimum repayment period. The Scottish Government consulted further with 

stakeholders regarding the repayment period raising whether 5 years was an arbitrary timescale 

for a debtor to pay a contribution in bankruptcy.  Stakeholders agreed that fixing the period to 4 

years would balance the needs of both debtors and creditors.   

Effect of debtor contribution order 

52. This section relates to the proposal set out in paragraphs 41 to 46 above. 

53. A debtor must pay to the trustee the sum determined by the contribution order even after 

the debtor’s discharge from liability for their debts at the date of sequestration, as is the position 

at present.  

Deduction from debtor’s earnings 

Policy objectives 

54. The policy objective is to allow an assessed contribution to be deducted directly from the 

debtor’s wages.  

Current process 

55. In bankruptcy there is currently no provision to allow for the deduction of an assessed 

contribution directly from a debtor’s wages. 

Consultation 

56. In the consultation, respondents were ask ‘if having calculated the amount of contribution 

to be paid by the individual, using the common financial tool, should the legislation be changed 

to allow an assessed contribution to be deducted directly form an individual’s wages’.  

Respondents were broadly in favour of this proposal. 
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Proposal 

57. New provisions introduced in this Bill will, where a debtor is subject to a debtor 

contribution order, allow an employer, as instructed by the debtor, or by the trustee where the 

debtor fails so to instruct his or her employer and fails to meet 2 payments, to make a deduction 

from the debtor’s earnings, as specified by the debtor contribution order, and pay the sum 

directly to the debtor’s trustee.  The debtor’s employer must comply with an instruction to make 

deductions directly from the debtor’s earnings. 

58. Scottish Ministers may make by regulations provisions relating to this section added to 

the Bill.  In particular, Ministers may prescribe the form to be used when issuing an instruction 

to an employer to make a deduction from a debtor’s earnings and also the consequence of any 

failure by an employer to comply with the instruction.  A similar approach is used in the DAS 

scheme. 

Alternative approach 

59. No alternative approach was considered. 

Variation and removal of debtor contribution order by trustee 

60. This section relates to the proposal set out in paragraphs 41 to 46 above.   

61. The trustee may, on application from the debtor, at any time following the making of a 

debtor contribution order, vary or quash the order where the debtor’s circumstances have 

changed. 

62. The trustee on deciding whether or not to vary or quash the order must notify the debtor, 

AiB (if not the trustee) and any third party making payments on the debtor’s behalf.  

Payment break  

Policy objectives 

63. Whilst it is acknowledged that those who can pay should pay their debts it is recognised 

that there are some circumstances where a debtor may not be able to continue making an 

assessed payment, for example, a period of unemployment or illness.  To address this, the Bill 

introduces the facility for the debtor to apply to the trustee for a ‘payment break’ of up to 6 

months.   

Current process 

64. There is currently no provision for payment breaks in bankruptcy. A debtor can only 

request a re-calculation of the amount they currently pay towards their bankruptcy. 

Consultation 

65. The majority of respondents agreed that payment breaks of up to 6 months should be 

available in all statutory debt relief products, with the period of the payment break added onto 
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the length of the payment period. They also agreed that the payment break eligibility criteria 

should be the same across all debt relief and debt management products. 

Proposals 

66. The Bill will provide a debtor, who is making a contribution towards their bankruptcy, 

the option of a payment break of up to 6 months where they meet the eligibility criteria, as 

follows: 

 A reduction of at least 50% in their disposable income. 

 A period of unemployment or change in employment. 

 A period of leave from employment due to the birth or adoption of a child or the 

need to care for a dependant. 

 A period of illness of the debtor. 

 A divorce, dissolution of a civil partnership or separation from a person to whom the 

debtor is married or the civil partner. 

 The death of a person with whom the debtor shared care, financial responsibilities or 

otherwise. 

67. Having considered the request for a payment break the trustee if of the opinion that the 

request is fair and reasonable may grant a payment break, notify the debtor AiB (if not the 

trustee) and any third party making payments on the debtor’s behalf.   

68. Consequently, where a debtor applies for a payment break, the period over which the 

debtor is making a contribution will be extended by a period equal to the payment break.   

69. It is understood at present payment breaks happen, to some extent in practice, albeit 

informally. This Bill will place this practice on a statutory basis.  It is the intention to introduce 

the criteria for a payment break to all statutory debt solutions. This will align bankruptcy and 

Protected Trust Deeds (PTDs) with DAS, which will separately offer this facility. 

Alternative approaches 

70. No other approaches were considered. 

Variation and removal of debtor contribution order: review and appeals 

71. Where the debtor does not agree with the decision of the trustee the debtor may apply to 

AiB for a review of a decision by the trustee.  The debtor must apply to AiB within 14 days of 

the trustee making the decision. 

72. AiB having considered any representations made by any interested party must revert to 

the debtor with their decision within the statutory timescale set out in the Bill. 

73. Should the debtor or the trustee disagree with any decision made by AiB they may appeal 

to the sheriff within 14 days of the decision being made by AiB.   
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BANKRUPTCY WHERE THE DEBTOR HAS FEW ASSETS 

Debtor application  

Policy objectives 

74. The policy objective is to replace the current low income, low asset route into bankruptcy 

with a new ‘minimum assets process’ (MAP), a debtor application, which is intended to provide 

debt relief to debtors whose only income is derived from social security benefits or for those 

individuals who using the CFT has been assessed as being unable to make a contribution towards 

what is owed.  

75. This process will require limited administration as the debtor will have minimum assets 

to be realised and therefore no dividends to be paid to creditors.  Nor will the debtor be in a 

position to make a contribution towards his bankruptcy as social security benefits do not vest in 

any trustee in bankruptcy (on the basis of section 187(1) of the Social Security Administration 

Act 1992) or as a result of a CFT assessment.   

Current position 

76. The Scottish Government acknowledge that the criteria for the current Low Income Low 

Assets (LILA) route into bankruptcy are perhaps too broad and this has resulted in some 

stakeholders being confused or uncertain about what happens to an individual who is made 

bankrupt through this route.  

77.  The table below shows the number of cases transferred from LILA to full bankruptcy.  

As the table shows the number of cases transferred from LILA to full bankruptcy has fallen in 

2012/13.  As the criteria for MAP will be clearer it is anticipated that there will be a further 

reduction in the number of cases transferred as there will be more clarity for money advisers as 

to whether they should be using the MAP as opposed to the full bankruptcy route. 

Transfer of LILA cases to full bankruptcy 

Year Number of LILA cases transferred to full 

bankruptcy 

2009/10 1,024 

2010/11 1,311 

2011/12 1,076 

2012/13 774 

 

Consultation 

78. The majority of respondents who provided a yes or no answer to this question were in 

favour of the introduction of a route into bankruptcy for those whose sole income is derived from 

welfare benefits.  

122



This document relates to the Bankruptcy and Debt Advice (Scotland) Bill (SP Bill 34) as 

introduced in the Scottish Parliament on 11 June 2013 

 

 

 13  

79. When asked if a maximum debt level should be set for those accessing this process, 

respondents were in support of this proposal and that those who own heritable property should 

not be able to access this process.  

80. It is the intention, as there will be minimal administration on these cases, that the debtor 

can apply for discharge after 6 months as opposed to the 12 month discharge period for full 

bankruptcy cases.  Respondents were divided on whether a debtor should be discharged after 6 

months in a MAP bankruptcy.   

81. Several stakeholders were concerned that with a 6 months discharge some individuals 

would give up work to take advantage of having their debts written off and return to work once 

discharged. To alleviate this fear, it is proposed that the debtor will only be discharged after 6 

months if AiB, as trustee, is satisfied that the debtor has co-operated throughout the bankruptcy 

process. In addition to this, where a debtor is discharged after 6 months from the date of award, a 

6 months post discharge credit restriction will be placed on the debtor. The majority of 

respondents favoured the proposal to place a post discharge credit restriction on the debtor.  For 

further details on the post discharge credit restriction see paragraph 86. 

Proposal 

82. Having analysed the consultation responses the Scottish Government proposes to 

introduce a new route into bankruptcy to be known as the ‘Minimum Asset Process’ (MAP).  

This route into bankruptcy will replace the current LILA route. 

Circumstances where Accountant in Bankruptcy appointed as trustee  

83. It is proposed that AiB will act as trustee in these cases on the basis that there are 

minimum assets to be realised and the debtor will not be in a position to make a contribution 

towards his or her bankruptcy.  Consequently, there will be minimal administration on these 

cases with the debtor discharged 6 months after the date of award of bankruptcy.  Following 

discharge the debtor may apply to AiB for a certificate of discharge. The administration costs of 

these cases will be met from the debtor application fee, in line with AiB’s strategy towards full 

cost recovery and the introduction of automated systems which avoids the need for staff input 

where appropriate. 

How to access the MAP route into bankruptcy.  

84. To access this route into bankruptcy the debtor must fulfil the following criteria:  

 The debtor must have been in receipt of prescribed welfare benefits for a period of 6 

months or more up to and including the date of the application or where they meet 

the debt and assets limit have been assessed using the CFT as being unable to make a 

contribution towards their bankruptcy.   

 The coming into force of the Welfare Reform Act 2012 brings major changes to the 

current benefit system.  A new benefit to be called Universal Credit will replace 

Income support, job seeker’s allowance, child tax credit, working tax credit, housing 

benefit, council tax benefit and disability living allowance. Due to the pending 

changes to the current benefits system it has not yet been determined which welfare 
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benefits (other than tax credits which are paid to earners and would therefore be 

excluded from eligibility for ‘no income’ debtors) will be relevant benefits, the 

receipt of which will mean that the debtor is eligible to apply for bankruptcy on a ‘no 

income’ basis.  Partly in light of this, provision will be made as at present in the 

LILA Regulations in the delegated power, enabling relevant benefits for the purpose 

of eligibility to be prescribed in regulations, to be made by the Scottish Ministers. 

 The debtor must obtain money advice from an approved money adviser. 

 The approved money adviser having established that the debtor is unable to pay his 

debts as they become due or make a contribution to repay what is owed will provide 

the debtor with a Certificate for Sequestration, in accordance with section 5B of the 

1985 Act.  

 The debtor’s debts (including interest) must not be less than £1500, or such sum as 

may be prescribed and no more than £10,000 or such sum as may be prescribed by 

Scottish Ministers at the date of application.  

 The debtor must not have been made bankrupt within 5 years of the date of 

application. 

 The debtor must not have made and been granted an award of bankruptcy under the 

MAP route into bankruptcy within 10 years of the date of application.  This is with a 

view to preventing an individual from seeing this debt relief solution as an ‘easy 

option’. 

 The debtor must not own land. 

 The total value of the debtor’s assets on the date of application must not exceed 

£5,000 or such other amount as may be prescribed.  

 The value of a single asset of the debtor must not exceed £1,000 or such other 

amount as may be prescribed, except that the debtor may own a vehicle, the use of 

which is reasonably required by the debtor, valued at no more than £3,000, or such 

other amount as may be prescribed in regulations.   

Discharge from bankruptcy on transfer from MAP to full bankruptcy 

85. In the event that the trustee is not satisfied that the debtor has co-operated or the debtor is 

found to have deliberately misrepresented or failed to state a fact which results in the debtor no 

longer satisfying the relevant criteria for a MAP bankruptcy, the debtor will move to ordinary 

bankruptcy or full administration, attracting a minimal discharge period of 12 months. This 

period may be extended should the debtor fail to co-operate with the trustee. The trustee when 

satisfied that the debtor has complied with all statutory requirements of the bankruptcy process 

will make an application for the debtor’s discharge. 

86. As previously mentioned, following the 6 month discharge a post discharge credit 

restriction will be placed on the debtor whereby the debtor must not obtain credit of £2000 or 

(such other sum as may be prescribed) or more.  This restriction will be known as a ‘Post 

Bankruptcy Restriction’ (PBR). The PBR will restrict the debtor’s access to credit after their 

discharge from the MAP for a period of 6 months or longer should the debtor breach the post 

bankruptcy restriction.  
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87. If a debtor fails to comply with the terms of the PBR the debtor is committing a criminal 

offence and is liable on summary conviction to a fine, imprisonment or both. 

Alternative approaches 

88. In the consultation several new routes into bankruptcy were proposed. However, in 

general respondents were against the development of a variety of different products for 

bankruptcy, raising concerns regarding the potential complexity of such a system.  

MORATORIUM ON DILIGENCE 

Policy objectives 

89. The policy is to introduce a single mechanism for written intimation from the debtor to 

AiB of their intention to apply for insolvency or debt management, which will result in an initial 

6 weeks moratorium on diligence.  The moratorium is a suspension or freezing of the debtor’s 

creditors’ ability to raise diligence, i.e. to enforce debts, against the debtor, initially for the 

period of 6 weeks.  An example of diligence is arrestment of earnings or wages.  The moratorium 

therefore protects an individual from any enforcement action being taken by creditors, allowing 

them to seek advice on which debt solution/s would be the best option for them. 

Current process 

90. At present for bankruptcy there is no moratorium. In DAS there is a moratorium on 

diligence for 6 weeks following an intimation period as stated in regulation 30(1)(a) of the DAS 

Regulations 2011. For Protected Trust Deeds, a trust deed does not cut down prior diligence and 

there is currently no moratorium in the PTD process.  

Consultation 

91. Respondents were in favour of a moratorium across all debt relief and debt management 

solutions. However, respondents were very clear that there should be only one moratorium in 

any 12 month period, and it should be displayed in a public register with universal access, to 

provide protection for creditors. 

Proposals 

92. The Bill introduces a single moratorium on diligence, for a period of 6 weeks, from 

intimation by the debtor to AiB of their intention to apply for debt relief in the form of DAS, a 

debtor application in bankruptcy or for protection of a trust deed for the benefit of creditors.  The 

moratorium is in addition to the provisions currently provided in the 1985 Act and the DAS 

Regulations 2011, the latter of which would be revoked on the moratorium coming into force. 

93. The moratorium period would protect an individual from enforcement action being taken 

by creditors and gives them breathing space to take action to deal with their debts. Similar to 

DAS, only one intimation period can be applied for within a 12 month period. This ensures that 

the restriction on creditors taking further action is not extended and repeated without limit.  Once 

an application for sequestration, protection of a trust deed or for a debt payment programme is 

made, the moratorium extends to allow that application to be determined. 
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94. Due to the importance of the moratorium and the requirement for it to be observed, it is 

anticipated that the moratorium will be registered on a public register that can be accessed by 

interested parties, through, the Register of Insolvencies and the Debt Arrangement Scheme 

Register. 

Alternative approaches 

95. In the consultation respondents were asked what period the moratorium should be, 4 

weeks, 6 weeks, 8 weeks or another period.  The majority of respondent who answered this 

question supported a 6 week moratorium period. 

APPLICATION FOR BANKRUPTCY 

Statement of undertakings 

Policy objectives 

96. In order to ensure a debtor is aware of his or her duties and obligations during the 

bankruptcy process the debtor will be required to sign a ‘Statement of Undertaking’.  This will 

apply to a debtor making a debtor application for bankruptcy, as part of the application, and 

where an individual is made bankrupt following a creditor petition. 

Consultation 

97. In the consultation respondents were asked whether the co-operation of a bankrupt 

individual should be linked to discharge.  There was significant support for this proposal with 

107 of the 129 respondents in favour of linking a debtor’s discharge to co-operation. 

Proposals 

98. A debtor already signs a ‘Statement of Undertaking’ at the beginning of the current 

bankruptcy process.  However, this is not a statutory requirement.  

99. New provisions in this Bill will allow the trustee to refuse to grant a debtor’s discharge 

from bankruptcy where the debtor has failed to comply with their duties and obligations, during 

the bankruptcy process.  In light of this, it is important that a debtor understands what their duties 

and obligations are.  It is therefore proposed to formalise this process by making it a statutory 

requirement for the debtor to sign a ‘Statement of Undertakings’, making it clear to the debtor 

that failure to sign or comply with the terms of the statement will mean that their discharge will 

not be granted.  

100. A copy of the Statement of Undertakings, in draft form, is inserted at Annex A below.  

The form will be prescribed by regulations. 

Alternative approaches 

101. No alternative approaches were considered. 
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Debtor application: incomplete application 

Policy objective 

102. The policy intention is to strengthen this provision by removing it from the Bankruptcy 

(Scotland) Regulations 2008, placing the provision in 1985 Act, making it clearer that AiB 

already has the authority to request further information from a debtor where an incomplete 

debtor application has been received.   

Current process 

103. The authority to request further information from the debtor where an incomplete debtor 

application has been received is currently provided for in the Bankruptcy (Scotland) Regulations 

2008. 

Proposal 

104. The Bill proposes removing the provision to request further information from a debtor, 

where an incomplete debtor application has been received, from the Bankruptcy (Scotland) 

Regulations 2008 placing the provision in the 1985 Act.  

Refusal of debtor application: inappropriate application 

Policy objective 

105. The policy intention is to strengthen this provision by removing it from the Bankruptcy 

(Scotland) Regulations 2008, placing this provision in 1985 Act, making it clear that AiB already 

has the authority to refuse the award of bankruptcy in certain circumstances.  

Current process 

106. The authority to refuse the award of bankruptcy where AiB consider it inappropriate to 

do so is currently provided for in the Bankruptcy Scotland Regulations 2008. 

Proposal 

107. The Bill proposes removing the provision to refuse an award of bankruptcy where AiB 

consider that an award of bankruptcy may not be appropriate, from the Bankruptcy (Scotland) 

Regulations 2008 placing the provision in the 1985 Act.  

Bankruptcy: application by executor 

Policy objectives 

108. Currently, a petition for sequestration by an executor is presented in court to allow the 

debtor the opportunity to give evidence as to why the petition should not be granted.  As this is 

not the case where a debtor is deceased the process is mainly an administrative process.  It is 

therefore the policy intent to remove bankruptcy applications presented by an executor from the 

Court to AiB and to introduce a timescale of 12 months, for the submission of an application for 

the bankruptcy of a deceased’s estate from when the executor knew or ought to have known that 

the estate was absolutely insolvent. 
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Current process 

109. At present an executor must petition for the bankruptcy of a deceased debtor’s insolvent 

estate within a ‘reasonable period’ after the executor knew or ought to have known that the estate 

was absolutely insolvent.  To clarify the timescale in which an executor must present a petition 

for the bankruptcy of the deceased estate, the term ‘reasonable period’ will be removed and 

replaced with a fixed period of 12 months. 

Consultation 

110. The majority of respondents agreed that AiB should deal with applications for bankruptcy 

from executors of the estate of insolvent deceased individuals. 

Proposals 

111. New provisions in the Bill amend the process by which an executor may apply for the 

bankruptcy of a deceased debtor’s insolvent estate, as follows: 

 The executor must make the application for bankruptcy 12 months after he or she 

knew or ought to have known that the estate was absolutely insolvent, and 

 as this type of application is mainly an administrative process applications will now 

be made to AiB instead of the Courts.   

112. Given the nature of these applications there will be no requirement for the executor to 

obtain money advice prior to the submission of the application for bankruptcy.  

Alternative approaches 

113. No alternative approaches were considered. 

Concurrent proceedings for sequestration: recall 

Policy objectives 

114. The policy aim is to allow AiB, where a sheriff has directed AiB to dismiss an award of 

bankruptcy, granted following a debtor application, to recall the award.  This new provision is as 

a result of a case where an award of bankruptcy had been granted by AiB, without knowledge of 

the award of a creditor petition by the sheriff, for the same period. 

Current process 

115. Under the current law the sheriff has the authority to direct AiB to dismiss an award of 

bankruptcy granted following receipt of a debtor application.  However, the current legislation 

also states that an award of bankruptcy is only subject to review by way of recall (or an action of 

reduction).  Recall of an award of bankruptcy puts the debtor so far as practicable back in the 

position they were in before bankruptcy was awarded. 

Proposal 

116. The introduction of this new provision will allow AiB to recall an award of bankruptcy 

on a debtor application where a sheriff has directed AiB to dismiss that award. As previously 
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stated a recall of an award of bankruptcy restores the debtor to the position they were in prior to 

the granting of the award of bankruptcy. However, in this situation the award of bankruptcy 

granted by the sheriff will still stand. 

ADMINISTRATION OF ESTATE 

Submission of claims to the trustee 

Policy objectives 

117. One of the key principles of this Bill is to ensure the best return for creditors. One way of 

achieving this would be to establish as soon as possible in the process the exact amount of debt 

that an individual owes in order for the trustee to calculate the dividend payment each creditor 

might expect to receive.  The objective is therefore to introduce a time frame for creditor claims.  

Current process 

118. At present there are varying timescales for the submission of creditor claims dependent 

on the debt relief product.  In bankruptcy if a creditor wishes to vote at the statutory meeting they 

must submit their claim prior to, or at, the meeting.  If not submitted at the statutory meeting, in 

order to receive a dividend payment the creditor must submit a claim to the trustee at or before 

the meeting of creditors or not later than 8 weeks before the end of an accounting period. 

119. As things stand at present creditors can release themselves from the burden of a debt 

owed by selling the debt on to a debt collection company. As a result the debt collection 

company would then be the creditor for this debt. It is common practice for some creditors to sell 

debt off after the individual has entered into a debt relief product. 

120. Any delay in receiving a claim can impact on the calculation of dividends. If the evidence 

of debt claimed shows a different figure to that initially provided by the individual then a 

recalculation of a dividend would be required. This may mean that the trustee does not have the 

full information on which to base any decisions, such as whether to sell assets. 

Consultation 

121. There was substantial support for the proposal that creditors should have to submit a 

claim within 120 days of notification of an individual’s bankruptcy. 

Proposals 

122. The Bill introduces a time frame for creditor claims. Creditors will have to submit their 

claims to the trustee within 120 days of notification by the trustee.  Where a claim is not 

submitted within this time frame, creditors will be required to provide a relevant explanation as 

to why the claim was not submitted and may not be entitled to a dividend.  The onus will be on 

the creditor to ensure that a claim is submitted complete with proof of debt, including their 

payment details, within the specified timescale.   
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Alternative approaches 

123. In the consultation other timescales were considered.  However, the majority of 

respondents favoured the 120 days time frame, stating that creditors must provide an explanation 

should they submit their claim outwith the 120 days of notification.   

First accounting period - dividend to be paid to creditors more regularly 

Policy objectives 

124. One of the key principles of this Bill is, wherever fair and possible, to offer a better return 

for creditors.  Whilst an interim dividend payment does not provide a greater return, it does 

ensure creditors access to funds they are entitled to claim from the estate at an earlier stage.  This 

may be particularly useful where creditors are small businesses.  The policy intention is therefore 

to amend the legislation on interim dividends to allow the trustee to make a dividend payment to 

creditors at an earlier stage in the administration, should sufficient funds be ingathered, to ensure 

funds are not held by trustees for longer than they need be.   

Current process 

125. The current legislation provides for the trustee to pay dividends to creditors in respect of 

each accounting period, that is 12 month periods, provided there are sufficient funds available 

having made provision for future contingencies. This is however subject to variation in certain 

circumstances.   

Consultation 

126. There was support from respondents for the earlier payment of dividends to creditors.  

One respondent stated:  

 ‘Funds should be distributed to creditors as soon as it is practical to do so, taking into 

account the cost of so doing. It may not be cost effective to pay dividends at regular 

intervals. What can be considered is the timing of the first dividend.’ 

Proposal 

127. Although currently there is  provision for the trustee to make a dividend payment early in 

some circumstances this is not often done in practice. To ensure creditors have access to funds 

they are entitled to at an earlier stage in the bankruptcy process it is proposed to introduce the 

option to vary the length of the first accounting period to no less than 6 months.   

128. This variation in the first accounting period would be by agreement between the trustee 

and commissioners or AiB, or where AiB is the trustee as AiB determines. 

129. This earlier end to the first accounting period should only be allowed on the grounds that 

the trustee considers that he or she will be in a position to pay a dividend, that is, having 

ingathered sufficient funds and taken account of any future contingencies.  Otherwise the first 

accounting period should default to the 12 month period.  
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130. Although there is no specific sanction for failure by the trustee to make an interim 

payment a trustee would consider this as part of their normal duties and there remains the 

provision for the debtor, a creditor or any other person with an interest in the bankruptcy to apply 

to the Sheriff where they are dissatisfied with the trustee’s decision. 

Alternative approaches 

131. In the consultation respondents were asked what should the period of interim payments to 

creditors be, giving respondents several options to consider.  There was support for creditors to 

received regular dividend payments.  The view was that this should be done as soon as it is 

practical to do so, but there was no consensus from respondents on the intervals of the payments.    

Vesting of estate after sequestration 

Policy objectives 

132. In keeping with the principle of ‘those who can pay should pay’, it is proposed that the 

period in which aquirenda, (that is, any property or right acquired or received by a debtor after 

the date of bankruptcy, and at present, before the date of discharge), would vest in the trustee 

should be changed from the period of the debtor’s bankruptcy to 4 years after the date of 

bankruptcy.  The same would apply to non-vested contingent interests, such as legacies under a 

will, any right to which will reinvest in the debtor at the end of the 4 year period. 

Current process 

133. At present only assets acquired by the debtor during their bankruptcy vest in the trustee.   

Consultation 

134. This proposal was not consulted on however stakeholders were given the opportunity to 

discuss this proposal at subsequent stakeholder events. 

Proposal 

135. The current provisions in the 1985 Act relating to non-vested contingent interests and 

acquirenda would be amended by this Bill, extending the period in which aquirenda received by 

the debtor vests in the trustee, and for which non-vested contingent property is available, to a 

period of 4 years after the date of bankruptcy.   

136. As a result of this change, where a creditor or the trustee becomes aware of the debtor 

acquiring assets, which would have vested in the trustee, in the 4 years after the date of 

bankruptcy, these assets will be realised for the benefit of creditors.  Where the trustee is 

discharged, an application will be made to have the case re-opened, in accordance with the 

provisions introduced in this Bill.    

Alternative approaches 

137. No alternative approaches were considered. 
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DISCHARGE FOLLOWING BANKRUPTCY 

Discharge of debtor 

Policy objectives 

138. The policy objective is to introduce a new process of discharge from bankruptcy linking a 

debtor’s co-operation with their discharge from bankruptcy.   

Current process 

139. At present a debtor receives automatic discharge from bankruptcy at which point the 

debtor receives full debt relief. An exception to this is where the trustee has applied to the sheriff 

for deferral of the debtor’s discharge. This can be a costly and time consuming process and is not 

often utilised.  

Consultation 

140. In the consultation respondents were asked if automatic discharge should be removed and 

replaced with a new process for discharge linking a debtor’s co-operation with their discharge 

from bankruptcy and full debt relief.  There was overwhelming support for this proposal, with 

103 of the 129 respondents in favour of linking a debtor’s co-operation with their discharge. 

141. It was also proposed that under the new process for discharge a trustee would apply to 

AiB for the debtor’s discharge as opposed to the sheriff.  Respondents were in support of this 

proposal.  

Application for discharge: where AiB is not the trustee 

Proposal 

142. As stated above the Bill removes the automatic discharge (other than in MAP cases) and 

introduces a new process whereby the trustee must apply to AiB for the debtor’s discharge from 

bankruptcy only when the trustee is satisfied that the debtor has fully co-operated and all 

statutory issues and investigations have been completed. 

143. The trustee may apply to AiB any time after 10 months from the date of award and no 

later than the date that the trustee applies for their own discharge.  The trustee must submit to 

AiB an application for the debtor’s discharge along with a report containing details of the 

bankruptcy, the debtor’s co-operation throughout the bankruptcy process and a declaration 

signed by the trustee, confirming that the debtor has co-operated with the trustee and all 

necessary actions have been carried out. At this time, the trustee must also intimate the 

application for discharge to any creditors and the debtor, allowing them to make written 

representation to AiB with a timescale of 14 days.  

144. The debtor may request the trustee to make an application for the debtor’s discharge no 

earlier than 12 months after the date of award of bankruptcy. The trustee on receipt of a request 

for discharge from the debtor must consider whether to make the application to AiB.  The debtor 

may only submit a request to the trustee at no less than 12 monthly intervals throughout their 

bankruptcy unless exceptional circumstances apply.  The trustee must follow the same process as 
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if he or she had instigated the application, as above, but may instead of submitting a signed 

declaration submit a report on those matters. However, discharge cannot be granted until after 12 

months from the date of award of bankruptcy. 

145. AiB on receipt of the application for discharge if satisfied that the debtor has co-operated 

will grant a certificate of discharge, in the prescribed form. 

Proposal for discharge: where AiB is the trustee 

146. In cases where AiB is the trustee, AiB must as soon as it is practicable after the date 

which is 12 months after the date of award of bankruptcy decide whether to discharge the debtor 

by granting a certificate of discharge or refuse to discharge the debtor.   

147. AiB on deciding to refuse to discharge the debtor must draft a report containing details of 

the bankruptcy and the debtor’s co-operation throughout the bankruptcy process. At   this time, 

AiB must also notify the refusal to grant the debtor’s discharge to the debtor and every creditor.  

AiB must thereafter reconsider the decision to refuse discharge as soon as is practicable after the 

date which is 12 months after the date of the refusal. 

148. AiB on granting a debtor’s discharge must draft a report containing details of the 

bankruptcy and the debtor’s co-operation throughout the bankruptcy process. At this time, AiB 

must also notify the debtor and every creditor of their decision.  

Alternative approaches 

149. No alternative approaches were considered. 

Discharge of debtor: reviews and appeals 

150. This section relates to the proposal set out in paragraphs 138 to 149. 

151. The trustee or the debtor may, within the statutory timescale, apply to AiB for a review of 

their decision to refuse to grant a debtor’s discharge from bankruptcy.  Similarly, any creditor of 

the debtor may, within the statutory timescale, apply to AiB for a review of their decision to 

grant the debtor’s discharge. 

152. The debtor, the trustee or any creditor may, within the statutory timescale, appeal to the 

sheriff against any decision made by AiB on the granting or refusal to grant a debtor’s discharge. 

Repeal of discharge on composition 

Policy objectives 

153. The policy is that there should only be two routes out of bankruptcy that is recall with 

payment in full or discharge with full debt relief.  It is considered that composition which offers 

only partial repayment of no less than 25 pence in the pound is a confusing option.  Accordingly, 

the policy intention is to remove composition from the 1985 Act. 
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Current process 

154. Currently, the debtor (or someone on behalf of the debtor) submits an offer of 

composition to the permanent trustee who then decides whether or not to refer the offer of 

composition to the commissioners (if any) or AiB.  The commissioners (if any) or  AiB must 

then decide whether to recommend or not that the offer is circulated to the creditors.  

155. The trustee when recommended to do so must circulate the offer to the creditors. Where a 

majority in number and two-thirds of the value of the creditors accept the offer of composition 

the trustee must submit the offer to the sheriff who will decide whether or not to make an order 

approving the offer of composition. On receipt of the order approving the offer of composition 

the trustee must carry out the necessary accounting.  Once this action has been completed the 

sheriff will discharge the trustee and the debtor. 

156. Composition is not commonly used with there having been fewer than five applications 

for composition since 2008.  

Proposal  

157. In light of the above, it is proposed in the Bill to repeal an ‘Offer of Composition’. 

Alternative approaches 

158. No alternative approaches were considered. 

Deferral of discharge where debtor cannot be traced 

Policy objectives 

159. The policy intention is that those who can pay should pay.  A debtor should not receive 

debt relief purely on the basis that they are unaware of their bankruptcy or choose not to be 

traced. The policy objective is that where the trustee is unable to locate the debtor, the debtor’s 

discharge should be deferred indefinitely.  

Current process 

160. Currently, there are situations where the trustee, after carrying out all the necessary 

investigations, is unable to locate the debtor.  Consequently, the trustee cannot complete his or 

her statutory duties and may not be in a position to establish what, if any, provisions the debtor 

can make to repay his creditors.  The debtor then receives debt relief on their automatic 

discharge 1 year from the date of award of bankruptcy. 

Consultation 

161. Respondents indicated that where a debtor cannot be located their discharge should be 

deferred indefinitely.  One stakeholder group stated ‘Just because an individual cannot be located 

does not indicate that he would not co-operate. Consideration has to be given to whether the 

trustee has been able to deal with the estate effectively for the benefit of the creditors. Each case 

has to be considered on its own merits.’ 
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Proposal 

162. New provisions in the Bill will allow the indefinite deferral of discharge from bankruptcy 

where the debtor cannot be located.   

163. On taking the decision to defer the debtor’s discharge indefinitely the trustee must issue a 

deferral notice to the debtor at his or her last known address and every creditor, advising that the 

trustee intends to submit a notice to defer the debtor’s discharge indefinitely. 

164. If the debtor thereafter does not make contact, or is not traced, the trustee, if not AiB, 

must submit to AiB, no sooner than 8 months and no later than 10 months after the date of award 

of bankruptcy, a notice to the effect that, despite investigation into the debtor’s whereabouts, the 

trustee has been unable to locate the debtor.  

165. The trustee should detail in the notice what steps have been taken to trace the debtor.  

Thereafter, AiB, taking into account any representations made by any interested party within the 

14 days of the application being made, being satisfied that the trustee has attempted to trace the 

debtor and that it is not practical or cost effective to continue the search, must issue a certificate 

deferring the debtor’s discharge indefinitely, and update the Register of Insolvencies to that 

effect.  Where AiB is the trustee they too must take the aforementioned action. 

Debtor not traced: new trustee 

166.  Where a debtor is untraceable and the trustee, who is not AiB, is unable to carry out their 

functions under the 1985 Act, after a period of investigation by the trustee, the trustee may, 

where a certificate for the indefinite deferral of the debtor’s discharge has been awarded, choose 

to resign from office and AiB will become the trustee.  

167. On taking the decision to resign the trustee may apply to AiB to resign from office, no 

later than 6 months after the indefinite discharge certificate has been awarded.   

168. On receipt of the trustee’s application to resign AiB if satisfied that the trustee has 

attempted to trace the debtor, must agree to the resignation of the trustee and AiB becomes 

trustee.  The former trustee on resigning from office must advise every creditor known to him 

that AiB is now deemed to be trustee. 

169. However, should the debtor be traced before the trustee applies to transfer the case to 

AiB, the trustee should continue to administer the case as nominated. 

170. Any costs incurred in the administration of the case, prior to the case being transferred to 

AiB, will be incurred by the original trustee.  However, should the debtor be subsequently traced, 

the original trustee can submit a claim in the bankruptcy. 

Debtor not traced: subsequent debtor contact 

171. Should the debtor subsequently make contact with the trustee or the trustee ascertains the 

debtor’s whereabouts and the trustee is satisfied that the debtor has co-operated fully with the 

administration of the estate, the trustee must give the debtor a notice that allows the debtor to 
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apply to AiB for discharge from bankruptcy.  To ensure the debtor does not achieve an 

advantage of an earlier discharge than other bankrupts, this notice should not be issued until 1 

year from the date the debtor contacts the trustee. If the debtor decides not to apply to AiB for 

discharge the trustee may make the application to AiB for the debtor’s discharge. 

172. The debtor on submitting an application for discharge to AiB must, at the same time, give 

a notice to the trustee and every creditor, known to the debtor, informing them that the debtor has 

applied for discharge from bankruptcy, allowing the trustee and creditors to make representation 

to AiB in relation to the debtor’s application for discharge.   

173. On receipt of the debtor’s application for discharge AiB must take into account any 

representation received from an interested party before making a decision on the debtor’s 

application.  

174. Where AiB is the trustee AiB may discharge the debtor, if they are satisfied that the 

debtor has co-operated fully with the administration of the estate, no earlier than 1 year from the 

date the debtor made contact with the trustee.  

Alternative approaches 

175. No alternative approaches were considered. 

Subsequent debtor contact: review and appeal 

176. Where AiB has refused to grant a debtor’s discharge the debtor may apply, within the 

statutory timescale, to AiB for a review of AiB’s decision to refuse their discharge from 

bankruptcy.  Similarly, any creditor may apply, within the statutory timescale, to AiB for a 

review of AiB’s decision to grant the debtor’s discharge from bankruptcy. 

177. Before making a decision on the outcome of the review AiB must take into account any 

representations made by an interested party.   

178. Following the review, should the debtor, the trustee or any creditor disagree with AiB’s 

decision they may, within the statutory timescale, appeal to the sheriff against AiB’s decision.  

The debtor will retain the right through all of this to seek recall of the initial sequestration if 

sequestration was inappropriate. 

Unclaimed dividends and unapplied balances 

Policy objectives 

179. The intention is to reduce the public funding required to cover the operating costs of AiB 

by streamlining the treatment of consigned funds.  In taking this approach AiB will continue to 

contribute to the Scottish Government’s economic strategy.  
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Current process 

180. The 1985 Act requires trustees to consign unapplied balances and unclaimed dividends to 

‘an appropriate bank or institution’, after the trustee has made a final division of the debtor’s 

estate.   

181. On the expiry of 7 years from the date of deposit of any unclaimed dividends or 

unapplied balances, during which time those creditors who are entitled to claim dividends which 

have been consigned can apply to AiB for the sum due. Section 58(3) of the 1985 Act currently 

provides that AiB shall transfer such funds to the Secretary of State, now Scottish Ministers 

following devolution under the general transfer of functions. 

182. Many trustees deposit these funds with AiB.  Subsequently, they are transferred to the 

Scottish Ministers on expiry of the 7 year period from the date of consignation.  For practical 

reasons, they are not physically transferred on that expiry.  Instead, they are retained by AiB and 

the amount of funding allocated to AiB from the core Scottish Government budget reduced 

accordingly (as accruing resources in the annual Scottish Budget Acts). 

183. Some trustees comply with section 57(1)(a) by depositing the funds to be consigned with 

AiB; however there is provision in the 1985 Act to deposit these directly in an appropriate bank 

or institution.  Where funds are deposited elsewhere the receipts for these deposits are required 

to be passed to AiB, although AiB note that in practice they have not received any receipts for 

several years. This would suggest that all consigned funds come directly to AiB.   

184. At present when consigned funds are uplifted any interest accrued is paid back to the 

creditors.  The interest on consigned funds not uplifted is transferred to Scottish Ministers along 

with the consigned funds on which the interest accrues.  

Consultation 

185. This proposal was not consulted on as the policy objective is to streamline the process, 

bringing the legislation in line with current practice. 

Proposal 

186. Provisions in the Bill amend the legislation on consigned funds bringing current 

legislation into line with practice, amending section 57(1)(a) and (b) so all unclaimed dividends 

and unapplied balances, after the trustee has made a final division of the estate and inserted final 

audited accounts in the sederunt book must be paid to AiB.  AiB will then consign or otherwise 

manage the funds and return the funds to the public purse on expiry of the specified 7-year 

period as at present.  

 Assets discovered after trustee discharge: appointment of trustee 

Policy objectives 

187. The policy intention is to provide a better return to creditors by reducing the cost of 

reopening cases and to reduce the requirement to put these matters before the sheriff.   
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Current process 

188. In bankruptcy, assets which should have vested in the trustee can come to light after the 

trustee has been discharged.  This has been prevalent in recent years with PPI mis-selling 

compensation claims repaid to a debtor after the trustee has applied for discharge.  

189. Where such a discovery is made, and it is cost effective to do so, a trustee will normally 

apply to the sheriff under section 63 of the 1985 Act for the case to be reopened. 

190. In practice, the legal costs for re-opening a bankruptcy case can be between £2,000 and 

£6,000, if the action is defended.  AiB’s legal agents have recently agreed with at least one 

sheriff that undefended actions may be heard in chambers, which reduces the costs to between 

£200-500.  For such a hearing to take place in chambers, the debtor must send a letter to the 

Sheriff Clerk stating that they have no objection to the case being re-opened. 

Consultation 

191. This proposal was not consulted on however stakeholders were given the opportunity to 

discuss this proposal at subsequent stakeholder events. 

Proposal 

192. New provisions in the Bill allow AiB to reappoint the previous trustee in a bankruptcy 

where, within 5 years of the date of sequestration, assets are identified that would have vested in 

the trustee. 

193. Where assets have been identified, possibly by a creditor or an ex-partner of the debtor, 

and the previous trustee, who is not AiB, does not wish to re-open the case, under the new 

provisions AiB may become the trustee. 

194. To ensure cases are not reopened without good cause, there is a statutory ‘worth it’ test.  

That is, that the costs for seeking re-appointment as trustee, and the potential costs for realising 

the identified new asset/s, are likely to equal or exceed the value of the asset. 

195. In order to reopen the bankruptcy using this process, the trustee, including AiB, would 

have to demonstrate: 

 the value of the asset; 

 that these assets would have vested in the trustee and they would have been realised 

had the trustee been aware of the assets; 

 the anticipated cost to reopen the case;   

 whether the funds are to cover the costs of the bankruptcy; and 

 the anticipated return to the creditors. 

196. The net value of the assets should be £1,000 or more after the costs of selling/realising 

the asset have been made.  
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197. The trustee must inform the debtor and any other relevant parties that the trustee, or AiB, 

intends to seek reappointment, allowing them 14 days from the date of notification to submit any 

representation they may wish to make in relation to the reopening of the case. Prior to reopening 

a case AiB must take into account any representation made by all relevant parties.   

198. Where a debtor or other relevant parties disagree with AiB’s decision to reappoint herself 

or another trustee they may apply to the sheriff to appeal against the reappointment, within 14 

days of such a notification. 

199. The trustee must, as soon as practicable after reappointment, notify the debtor of the 

reappointment of the trustee, reminding the debtor of their requirement to co-operate with the 

trustee in any investigation or realisation of assets. 

200. In cases where assets are identified more than 12 months after the discharge of the 

trustee, the trustee can only be reappointed with agreement of the sheriff, as in accordance with 

the current process. 

RECORDS 

Register of insolvencies (ROI) 

Policy objectives  

201. The policy objective is to remove the power to prescribe the form of the Register of 

Insolvencies (ROI) from the Act of Sederunt (Sheriff Court Rules) 2008 to regulations made by 

Scottish Ministers, subject to the negative procedure in the Scottish Parliament under the 1985 

Act. 

Current process 

202. The ROI is a statutory register about the insolvency of individuals and businesses in 

Scotland. The register is updated each working day. It is in 2 parts, the first part holds details of 

bankruptcies awarded by AiB and the Scottish courts together with Protected Trust Deeds for the 

benefit of creditors. The second part holds details of limited companies which are in receivership 

or liquidation. The register is held in an electronic format and is maintained by the AiB. 

203. Currently if the information to be held on the ROI needs to be updated or amended the 

changes will also be put before the Sheriff Rules Council for their consideration. 

Consultation 

204. The majority of respondents who answered this question were in support of the proposal 

to remove the power to prescribe the form of the Register of Insolvencies (ROI) from the Act of 

Sederunt (Sheriff Court Rules) 2008 to regulations made by the Scottish Ministers. 
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Proposal 

205. Provisions in the Bill amend the legislation by removing the power to prescribe the form 

of the ROI from the Act of Sederunt to regulation made by the Scottish Ministers under the 1985 

Act. 

206.   As the ROI is a public register which can be searched by anyone this may be a barrier 

for some individuals requiring debt relief, even where it may be their best option, as their details 

will be publicly available.   

207. It is therefore proposed to amend in regulation the current form of the ROI to allow for 

the exclusion from the register of certain information which may jeopardise the safety or welfare 

of any individual.  

208. The ROI is primarily used by creditors who wish to find out if their customer is insolvent.  

It is acknowledged that withholding, for example, a debtor’s address may be problematic for 

creditors and also individuals who may be applying for credit or who are mis-identified, due to 

the lack of information.  It is therefore proposed that with safeguards in place, for example, with 

the debtor’s permission, creditors may be provided with this information on contacting AiB.     

Alternative approaches 

209. No alternative approaches were considered. 

Sederunt book 

Policy objectives 

210. Traditionally physical copies of documents relating to the administration of a bankruptcy 

have been held on paper files forming what is known as the sederunt book, for the purpose of 

providing an accurate record of the bankruptcy process.  

211. In keeping with the theme of modernisation, it is the policy intention that trustees will be 

required to submit the sederunt book to AiB in an electronic format.  Thereafter, the information 

contained in the sederunt book will be available to view on the ROI.   

Current process 

212. Prior to their discharge the trustee must notify the debtor and all known creditors that the 

sederunt book is available for inspection, for a period of at least 6 months, ‘at the office of the 

Accountant in Bankruptcy’ or at ‘such address as the Accountant in Bankruptcy’ may determine.  

213. Thereafter, the sederunt book was forwarded to the National Archives where it was stored 

indefinitely, making it available for public inspection during office hours. The National Records 

of Scotland (formerly the National Archives of Scotland) however stated that storage space was 

no longer available for sederunt books. As a result of this, AiB have been maintaining the 

information electronically on their case management system and when requested printing off 

copies of the documents for inspection. 
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Consultation 

214. The consensus of respondents was that the requirement to maintain a hard copy of a 

sederunt book was an outdated concept.  Nevertheless, the level of accessibility to the contents of 

the sederunt book should be maintained. 

215. When asked what documents should be held in the sederunt book respondents suggested 

that the existing documents should be retained, including the Award, court interlocutors and any 

legal documents.  

Proposal 

216. As one of the key principles of this Bill is to ensure that the people of Scotland have 

access to debt relief and debt management processes which are fit for the 21st Century, it is 

proposed to modernise the sederunt book process.  To this end, the Bill amends the legislation to: 

 Require the trustee to submit the sederunt book to AiB in an electronic format; 

 Direct AiB to record the information contained in the sederunt book on the ROI, 

which is a public register and can, therefore, be accessed by anyone at any time, 

improving the current level of accessibility; 

 Simplify the process by listing all the documents that have to be placed in the 

sederunt book in the one place, as opposed to noted throughout the 1985 Act, as is at 

present.  This will be in the format of a new Schedule 3A to be inserted in the 1985 

Act; 

 Allow the Scottish Ministers by regulation to modify the new Schedule 3A to be 

inserted in the 1985 Act; and 

 Allow the Scottish Ministers by regulation, instead of the Court of Session, to 

prescribe the timescale and the conditions in which the sederunt book must be 

available for inspection.  

Alternative approaches 

217. No alternative approaches were considered. 

Abolition of certain requirements in relation to Edinburgh Gazette 

Policy objectives 

218. The changes introduced by the  Home Owner and Debtor Protection (Scotland) Act 2010
6
 

began the reform of the ROI to comply with the European e-Justice initiative
7
 to provide access 

to information about insolvencies through a single European portal. 

219. To continue working towards this initiative, particularly as cross-border actions are 

becoming more common, it is the policy intent to remove from the 1985 Act the requirement to 

                                                 
6
 Insert link to HODOP  http://www.legislation.gov.uk/asp/2010/6/contents  

7
 Insert link to e justice initiative https://e-justice.europa.eu/home.do?action=home  
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publish all the remaining personal insolvency notices in the Edinburgh Gazette and instead AiB 

will arrange for these notices to be included on the ROI. 

Current process 

220. The current legislation prescribes that, in relation to personal insolvencies, the trustee 

must publish in the Edinburgh Gazette notices of: 

 A petition for recall of a bankruptcy; 

 The removal of a trustee; and 

 A public examination. 

Consultation 

221. As this is an ongoing reform of the ROI this did not form part of the consultation on 

Bankruptcy Law Reform.  

Proposal 

222. Aligned to the theme of modernisation the Scottish Government proposes to continue the 

reform of the ROI by removing the requirement to publish the remaining personal insolvency 

notices in the Edinburgh Gazette and incorporating this information on the ROI. 

Alternative Approaches 

223. No alternative approaches were considered. 

FUNCTIONS OF SHERIFF AND ACCOUNTANT IN BANKRUPTCY IN 

BANKRUPTCY 

Policy objectives 

224. AiB estimate around half of the decisions made by sheriffs on miscellaneous bankruptcy 

notes are of an administrative nature and are made in chambers.  The rest go to a court hearing, 

following arguments from parties prior to a judicial decision.   

225. It is considered that the courts are under increasing pressure from civil and criminal 

business. As a result of this, access to justice may take longer than previously anticipated, with 

sheriffs spending more time dealing with chambers work than with courtroom business. 

226.  The policy intention is therefore to reduce the burden on the courts in respect of dealing 

with bankruptcy procedures that could be categorised as ‘administrative’ in nature by 

transferring these procedures to AiB.  This could potentially result in swifter access to decision 

making and avoid duplication that currently occurs between two public bodies,  AiB and the 

Court Service. 
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Current process 

227. Currently, there is provision throughout the 1985 Act for specific applications to the 

sheriff.   

228. Historically, the Court of Session and the Sheriff Court both had functions in bankruptcy, 

which traditionally is a judicial process.  That is reflected in some of the general arrangements in 

the 1985 Act one being that AiB is an officer of court (i.e. of the Court of Session or of the 

Sheriff Court) and that the Scottish Ministers must consult the Lord President before giving AiB 

a general direction under section 1C of the 1985 Act. 

Consultation 

229. There was support from respondents to remove from the courts the mainly administrative 

bankruptcy processes and transfer the authority to make the decisions on these matters to AiB, 

with disputed decisions being referred to a sheriff.     

Proposals 

230. The Bankruptcy and Diligence etc. (Scotland) Act 2007 (BAD Act) made significant 

changes in transferring debtor petitions to AiB to become debtor applications.  It is proposed to 

transfer further bankruptcy processes from the courts to lessen the burden on the court system. 

231. Provisions in the Bill allow for the transfer of the following bankruptcy processes from 

the Court to AiB, as noted in paragraphs 232 to 289: 

Application by trustee for direction on matters in bankruptcy 

232. The policy here is for trustees to be able to apply directly to AiB for directions in 

bankruptcy cases.  For the avoidance of doubt, the ability to apply to the sheriff without going to 

AiB should be removed, except for AiB where they are the trustee. 

233. If a decision cannot be made by AiB, or matters are more complex than anticipated or for 

any other reason AiB should refer the matter to the sheriff for the sheriff’s directions. The sheriff 

can give direction on the handling of the bankruptcy generally and not only on a point of law.  

234. Any trustee (other than an interim trustee) may apply to AiB requesting a review of the 

direction made by AiB.  At this time, the trustee or any other interested party may make 

representation to AiB in relation to the review.  AiB must, when reviewing their direction, take 

into account any representations made by interested parties. Following the review process the 

trustee may appeal to the sheriff for directions where he or she does not agree with AiB’s 

direction within 14 days from notification of the decision, but not where AiB has referred the 

matter to the sheriff.     

235. Where AiB is trustee, AiB’s power to make directions does not apply.  AiB as trustee can 

decide to act without seeking the direction of the sheriff.  However, as at present, AiB’s decision 

to proceed without direction from the sheriff may be challenged by any interested parties.  AiB 

as trustee may, as at present go to the sheriff for directions under section 3(6) of the 1985 Act. 
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E-application process for debtor applications 

Policy objectives 

236. In keeping with the theme of modernisation and in line with the Scottish Government’s 

strategy for Scotland’s Digital Future
8
, to provide the online delivery of public services, the 

policy objective is to introduce a new web based electronic application process.  Applications 

will be made via an authorised money adviser who must be consulted under the compulsory 

advice provision.  However, the facility for paper based debtor applications will continue to be 

available, via a money adviser, provided there is a declaration that money advice has been given. 

Current application process 

237. At present all debtor applications for bankruptcy are completed in paper form and sent by 

post to the AiB. This can in some instances cause some delay in the award of bankruptcy being 

made, especially in the few cases where a form goes missing or is delayed. It is also envisaged 

that the introduction of an electronic application will remove the need to revert to the debtor for 

further information where an incomplete application has been received. 

Consultation 

238. In the consultation respondents were asked, with the introduction of compulsory money 

advice via a money adviser, whether all debtor applications should be made electronically via the 

money adviser. The majority of respondents however were not in favour of an electronic only 

application process.   

Proposals 

239. The power added by section 25 of the Bill will also allow the Scottish Ministers to 

prescribe the procedure to be followed when making a bankruptcy application such as the 

introduction of an electronic application process, similar to the application process currently used 

in the Scottish Government’s Debt Arrangement Scheme.  This will provide a service which is 

easier, quicker and more convenient for people to use and at a lower cost than other methods. In 

light of comments from respondents to the consultation, the option to submit paper based 

applications will remain. 

Alternative approaches 

240. No other approaches were considered. 

Recall of bankruptcy 

241. In addition to moving this process from the Court to AiB the Bill provides for the 

amendment of the recall process. 

                                                 
8
 Link to Scottish Government’s Digital Ambition for Scotland. 

http://www.scotland.gov.uk/Resource/Doc/981/0114237.pdf   
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242. Decisions in relation to awards of bankruptcy are not generally capable of review other 

than by limited appeal, the recall procedure or the general right to seek reduction of an award of 

bankruptcy. 

243. Recall of an award of bankruptcy can be granted in a wider range of circumstances than 

in an appeal and the right to seek recall is not limited to those parties who were directly involved 

in the application for bankruptcy. It can also recognise acts done subsequent to the award of 

bankruptcy and does not necessarily place the parties in the same position they would have been 

had bankruptcy not been awarded.   

244. Changes to the legislation, introduced in 2008, requires an application for recall of an 

award of bankruptcy to be made to the Sheriff Court rather than the Court of Session. This 

change has led to some inconsistencies in the way the recall process is dealt with in the courts, 

with a lack of clarity as to who is responsible for distributing funds. For example, there have 

been cases where bankruptcy administration costs have not been recovered when recall was 

granted and funds distributed.   

Policy objectives  

245. The policy intent is to introduce a process which clarifies the recall of bankruptcy, to 

ensure the final interlocutor or order disposing of the case is withheld until all funds have been 

distributed to creditors, where appropriate.  

Consultation 

246. In the consultation 96 of the 129 respondents were in favour of the proposal to clarify the 

current recall process.  One stakeholder stated ‘there are inconsistencies of approach at present.  

We are supportive of mechanisms to increase consistency in all cases’. 

Current process 

247. Under the current legislation there is confusion as to who should be responsible for 

ensuring that debts have been paid, along with outlays and expenses.   

Proposal  

248. In light of the above, it is proposed in this Bill that the trustee should be responsible for 

ensuring all such debts are paid before recall is granted.  Where all payments have not been 

made an order for recall will not be granted.  

249. In the 1985 Act, section 17(1) states that recall may be granted where a debtor has given 

‘sufficient security’ for the payment of their debts. This has also caused confusion as it is not 

clear what constitutes ‘sufficient security’. In this regard, the Bill prescribes that giving 

‘sufficient security’ for payment is no longer a ground upon which recall may be granted. 

250. Recall is sought in a significant number of petitions on the basis that there has been an 

error in the original award of bankruptcy, a petition on these grounds must be presented within 

10 weeks of the award of bankruptcy.  However, an error can be noticed at any time until a 

debtor is discharged.  In order to make the process clearer and fairer, provisions in the Bill 
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remove the time restriction, allowing the application for recall to take place at anytime 

throughout the bankruptcy process.  

Alternative approaches  

251. No alternative approaches were considered 

Recall of bankruptcy by sheriff 

252. The sheriff will continue to grant recall on all cases other than those where the debtor is 

able to repay all their debts in full along with any fees, outlays and expenses.  Instead these 

applications will now be dealt with by AiB.  

253. However, AiB may, following receipt of an application for interim recall or recall, at any 

time before making a decision on the application remit the application to the sheriff for 

consideration. 

Recall of bankruptcy by AiB 

254. It is also the general intention that there should be access to quicker and less expensive 

decision making in relation to the bankruptcy process, which should assist in reducing the overall 

burden on the courts. This would include AiB taking many decisions on awarding recall. 

255. Provisions in the Bill allow for all applications for recall which are made on the basis that 

all debts have been paid in full, and are generally straightforward and non-contentious, will be 

dealt with by AiB.  

256. Nevertheless, it was considered appropriate that the sheriff should retain the general 

power to consider recall in all other cases, and cases where it is argued that the debtor was not 

apparently insolvent at the date of sequestration, with a right of appeal to the sheriff where AiB 

has determined whether the award of bankruptcy should be recalled.  

257. It should be noted that recall on the basis of payment of ‘debts in full’ includes payment 

of outlays and remuneration of the interim trustee, trustee, and the payment of the creditor’s 

expenses.   

Interim recall of bankruptcy by AiB 

258. As stated above, the policy intention is that recall should not be granted on the basis that 

debts are paid in full, until all debts, and other liabilities, are paid.  The Bill introduces a new 

provision which allows AiB to issue an interim recall order where the trustee is in a position to 

distribute the funds in the debtor’s estate ensuring all debts, outlays and expenses of the 

bankruptcy have been paid.  

259. On granting the interim recall order the trustee must distribute the funds within 6 weeks, 

or another period which may be prescribed. Thereafter, on receipt of confirmation from the 
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trustee that all funds have been distributed AiB will grant the order of recall.  Until such times as 

the order of recall is granted the debtor will remain bankrupt.   

260. In the event that a creditor refuses payment provision is made to consign these funds to 

AiB. 

Application to AiB for recall of bankruptcy: reference to sheriff 

261. The Bill also provides, where an application for recall has been submitted to AiB, the 

option for AiB, at anytime before deciding to grant or refuse an application, to remit the 

application to the sheriff in accordance with section 16 of the 1985 Act. 

Recall where AiB is the trustee 

262. Where AiB is the trustee applications for recall on the grounds that the debtor is able to 

pay all their debts in full, including all fees, outlays and expenses should be submitted to AiB.  

AiB as trustee must then establish whether or not the debtor is able to pay all that is owed before 

making a decision on the granting of an interim recall order.  

263.  Thereafter, following the distribution of all funds, where appropriate, AiB will grant an 

order of recall.      

Appeal to the sheriff: determinations made by AiB in relation to recall 

264. The debtor, trustee and any creditor or any other person having an interest may appeal to 

the sheriff any determination made by AiB in relation to recall, including the decision to grant or 

refuse an order of interim recall and recall.   

Appointment of replacement trustee 

265. Where a replacement trustee is appointed on a trustee vote new provisions in the Bill 

provide for the report, by the original trustee, on the proceedings at the statutory meeting to be 

submitted to AiB instead of the sheriff, only where AiB is not the original trustee.  Where AiB 

was the original trustee the report should be submitted to the sheriff. 

266. If there are no objections raised AiB or the sheriff, where AiB was the original trustee, 

will declare the elected person appointed.  

267. Any objections should be submitted to AiB, or where AiB was the original trustee the 

sheriff, before the expiry of 4 days beginning with the day of the statutory meeting, stating the 

grounds for the objection.  If there is no timeous objection raised AiB, or where AiB is the 

original trustee, the sheriff, must right away declare the elected person to be the trustee in the 

bankruptcy. 

268. Should an objection be raised AiB must forthwith give the parties an opportunity to make 

written submissions in regard to the trustee application and give a decision on the objection 

raised. Should AiB reject the objection then the person who made the objection has the right of 
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appeal to the sheriff. The appeal must be lodged within 14 days of the notice of the decision on 

the objection.  Where AiB was the original trustee objections must be submitted to the sheriff.  

No expense as a result of raising an objection under this section must fall to the debtor’s estate. 

269. Currently on the resignation or death of a trustee, where no new trustee is elected at the 

meeting held for that purpose, the sheriff appoints a new trustee, upon application by AiB, or a 

person nominated by AiB. This is normally an administrative function in chambers, unless 

objections occur. It is understood that both the process, and objections to the process, are 

uncommon. The Bill changes the legislation so that in these cases AiB is appointed 

automatically, unless another party applies to AiB to be appointed as trustee within 14 days of no 

new trustee being elected or if AiB nominates another trustee to office. 

Replacement of trustee acting in more than one bankruptcy  

270. At present, an application which deals with the replacement of a trustee acting in more 

than one bankruptcy, must be made by AiB to the Court of Session and the court will rule as 

prescribed in the Act of Sederunt, normally after a hearing.   

271. The Bill makes provision for this process to be changed by removing the requirement to 

petition the Court of Session for the removal of the trustee from office and subsequent hearing 

and instead for AiB to deal with these types of application administratively, without a hearing. 

The Bill retains the option to submit the application to the appropriate sheriff for consideration 

should objections be raised in relation to the appointment of the replacement trustee.   

272. A new provision is introduced which allows for certain interested parties, as stated in 

section 28A(6) of the Bill, to request a review of any determination or appointment made by AiB 

under section 28A.  Should AiB uphold their original decision the person who requested the 

review may appeal to the Court of Session where appropriate.   

Removal of trustee and trustee not acting 

273. Section 29 of the 1985 Act, as amended, deals with the removal of a trustee and trustee 

not acting.  This process is normally dealt with by a sheriff in chambers and is mainly an 

administrative process.  

274. It is understood that this is not a common process and therefore the Bill provides that AiB 

will deal with this type of application.  In doing so, AiB will, where satisfied of the reason for 

the removal of the trustee, make the order of ‘intimation of the removal’ and subsequent 

declaration that the office of trustee is vacant.  Thereafter, making any order necessary to 

safeguard the bankruptcy pending the election of a new trustee.   

275. AiB will also make the order to publish the intimation of the removal of the trustee in the 

Edinburgh Gazette, the reference to which will be amended to publication in the ROI, subject to 

the changes to the ROI. 
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276. In the event of an objection to any decision made by AiB interested parties may apply to 

AiB requesting a review of AiB’s decision.  Thereafter should the person raising the objection be 

dissatisfied with the outcome of the review they will have recourse to appeal to the sheriff. 

Contractual powers of trustee 

277. At present, section 42(2) of the 1985 Act deals with contractual powers of the trustee 

when considering whether or not to adopt any contract entered into by the debtor before the date 

of bankruptcy that may be beneficial to the debtor’s estate. The trustee may apply to the sheriff 

to extend the time period in which a contract may be adopted or refused.   

278. It is understood this process is a fairly straightforward application to the sheriff for an 

extension of time and does not appear to be a common occurrence.  However, it is perhaps more 

prevalent for non-AiB trustees.   

279. As this is a mainly administrative function, dealt with by the sheriff in chambers with an 

occasional chambers hearing provisions have been made in the Bill for applications of this nature 

to be submitted to AiB for a decision instead of the sheriff.   The trustee may make an 

application for a review of the decision made by AiB.  If following the review the trustee 

remains dissatisfied with the decision the trustee may appeal to the sheriff any decision made by 

AiB. 

280. Where AiB is the trustee, AiB will continue to apply to the sheriff.  

Bankruptcy Restrictions Order (BROs) 

281. Bankruptcy Restrictions Orders impose certain restrictions on a debtor where there has 

been a level of misconduct by the debtor either before or after the date of bankruptcy, as 

described in section 56B of the 1985 Act. The restrictions remain in force after the date of 

discharge for periods varying between two and 15 years, depending upon the severity of the 

misconduct. 

282. At present, AiB assesses all applications for investigation and will either accept the 

application for investigation, or reject it.  If the decision is made to investigate, AiB will gather 

evidence and may interview the debtor and third parties involved in the case, before determining 

the appropriate BRO period that should be imposed.  If AiB considers that there is a sufficiency 

of evidence to make a BRO application to a sheriff, the debtor will be informed and an 

application submitted. 

283. The Bill provides for the transfer of the power to make a BRO or interim BRO from the 

sheriff to AiB.  The debtor may at any time make an application for a review of the decision 

made by AiB.  If following the review the debtor remains dissatisfied with the decision the 

debtor may appeal to the sheriff in respect of any decision by AiB in relation to the making or 

annulment of an order.   
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Conversion of a Protected Trust Deed into bankruptcy on application by a member state 

liquidator 

284. In the 1985 Act sections 59A to section 59C deals with the petitions for conversion of a 

PTD to a bankruptcy, under Article 37 of the EU Regulation on insolvency proceedings, Council 

Regulation (EC) No 1346/2000.  The Bill makes provision for the transfer of this role from the 

sheriff to AiB.   

Power to cure defects in procedure 

285. Section 63 of the 1985 Act, as currently drafted, has wide ranging powers.  Provisions in 

the Bill give AiB the power to cure defects in certain procedures which are currently carried out 

by the sheriff, including where AiB is trustee. These provisions allow AiB to cure defects in the 

following circumstances:  

 where any clerical or incidental error in any document, other than documents issued 

by or lodged in the sheriff court, or in relation to proceedings in the court, is found; 

and 

 where it is deemed necessary to extend or waive any time limit in the 1985 Act for 

lodging anything under any provision, except where a provision already exists to deal 

with the failure to adhere to the specified timescale. 

286. Following any decision by AiB to cure a defect AiB must inform any interested parties of 

their decision giving them the opportunity to make representations.   

287. Any interested party may apply to AiB for a review of their decision to make or refuse to 

make an order under section 63(A)(1).  Following the review process any interested party has the 

right of appeal to the sheriff on any decisions made by AiB under section 63.  

Valuation of debts depending on contingency 

288. Schedule 1, paragraph 3(2)(b) of the 1985 Act provides that where there is no trustee the 

creditor can apply to the sheriff to value a contingent debt, at which point the creditor may claim 

that value of the contingent debt in the bankruptcy. New provisions in this Bill will allow AiB to 

value a contingent debt instead of the sheriff. 

289. However, should any interested party disagree with the valuation they may apply to AiB 

for a review of the valuation and thereafter, if they remain dissatisfied with AiB’s decision, they 

will have recourse to the sheriff to appeal the AiB’s decision. 

Regulations: applications to Accountant in Bankruptcy etc. 

290. As a consequence of moving these processes out of the court, it will be essential to 

prescribe rules or regulations to set procedure for these processes of making applications to AiB, 

including for any necessary forms.  Accordingly section 71C added to the 1985 Act allows the 

Scottish Ministers to make provision for the procedure to be followed when making or otherwise 

in relation to such applications, including applications for review or other decisions by AiB.  It 
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also replaces and adapts existing powers to allow provision to be made for the form etc of, for 

example an electronic application for sequestration by a debtor, as detailed in paragraphs 236 to 

240 above. 

291. The Bill provides the Scottish Ministers with the power to make these provisions by 

regulations.  Those regulations take the negative procedure unless they amend primary 

legislation (which can include the Bill), when they take the affirmative procedure.  

REVIEW OF DECISIONS MADE BY ACCOUNTANT IN BANKRUPTCY 

Policy objectives 

292. The policy is to introduce new provisions to the 1985 Act which will require an appellant 

to seek an AiB review of certain decisions made by AiB, prior to appealing to the sheriff. 

Current process 

293. There is currently no provision in the 1985 Act to request a review of a decision made by 

AiB prior to submitting an appeal to the sheriff.  

Consultation 

294. In the consultation respondents were asked if an independent panel should be formed to 

consider matters that were potentially complex or contentious, should those matters be removed 

from court.   

295. Whilst there was no support for removing ‘appeal’ type functions from the courts there 

was some interest in the creation of a panel that would support AiB decision making.  

296. However, having considered the matter further and following discussions with 

stakeholders the decision was made to create a review process within the existing AiB internal 

compliance function rather than creating a decision making panel.  

Proposal 

297. The Bill contains new provisions which require any party, prior to submitting an appeal 

to the sheriff on certain decisions made by AiB, to ask AiB to review their decision.  Where AiB 

is not trustee, AiB will continue to use their supervision powers and will issue directions where 

necessary if they believe the actions of a trustee need to be altered. 

298. Any party, prior to submitting an appeal to the sheriff, must request a review on the 

following decisions made by AiB: 

 a decision regarding an interim trustee; 

 a decision not to award a debtor application; 

 a decision regarding the replacement of a trustee; 

 decisions regarding the adjudication of creditor’s claims; or 
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 a decision regarding the discharge of a trustee. 

299. A request for a review must be submitted to AiB within 14 days of the decision being 

made.  AiB must on receipt of a request for a review consider any representations made by any 

interested parties (interested parties will have 21 days to submit representations), prior to making 

a decision on the review and thereafter notify the appropriate person of the outcome of the 

review, within the statutory timescale (7 days from receipt of representations). 

300. Anyone entitled to appeal may do so after AiB review a decision, even if that person did 

not asked for the original determination to be reviewed (i.e. a creditor may ask for an appeal of 

AiB’s reviewed decision even if the debtor asked for the review). 

Alternative approaches 

301. As previously stated consideration was given to the setting up of an independent panel to 

consider matters that were potentially complex or contentious, should those matters be removed 

from court.   

302. There was no support for removing ‘appeal’ type functions from the courts.  However, 

there was some interest in the creation of a panel that would support AiB decision making.  

303. In the end the decision was made to proceed with the introduction of a review process on 

certain decisions made by AiB. 

MISCELLANEOUS AMENDMENTS 

304. This section of the Bill relates to the following miscellaneous amendments to the 1985 

Act: 

 failure to send statements of assets and liabilities; 

 time limits for sequestration of limited partnership; 

 petition for sequestration by trustee under a trust deed; 

 effect of sequestration: renewal of period of inhibition etc.; 

 division and sale of debtor’s family home;  

 effect of discharge of debtor; 

 bankruptcy restrictions undertaking: repeal; or 

 offence of obtaining credit: increase in amount. 

305. The Bill also includes certain minor amendments in schedule 3 to implement in the 1985 

Act a number of recommendations from the Scottish Law Commission on the framing of the Act 

as part of its project in working towards its consolidation
9
.   

                                                 
9
 Link to Scottish Law Commission Report on the Consolidation of Bankruptcy Legislation in Scotland  
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306. The intention is to modernise the legislative framework for bankruptcy, and to make 

these technical amendments which can be reviewed and incorporated as part of a consolidation 

Bill in due course.     

EFFECTS ON EQUAL OPPORTUNITIES 

307. An Equalities Impact Assessment document will be published separately by the Scottish 

Government in due course.  

308. The Government considers that the Bill does not have an adverse impact on the basis of 

age, sex, race, gender reassignment, pregnancy and maternity, disability, marital or civil 

partnership status, religion or belief or sexual orientation.  

HUMAN RIGHTS 

309. Property rights under Article 1 of Protocol 1 (the right to the peaceful enjoyment of 

possessions) and the right to a fair hearing in the determination of civil rights and obligations 

under Article 6 of the European Convention on Human Rights (‘ECHR’) (right to a fair trial), are 

the main ECHR rights which can be engaged by the bankruptcy, Protected Trust Deed and debt 

measures in the Bill.   

310. Regimes for personal insolvency are common across the Contracting States to the 

Convention and are generally ECHR compatible, provided creditors are treated fairly.  There is 

generally held to be no right for a debtor to be made bankrupt, but where a debtor is made 

bankrupt at the instance of someone else, normally a creditor, there is likely to be an interference 

with the debtor’s civil and property rights for the period of the debtor’s insolvency which has to 

be justified under the Convention
10

.  

311. The State has a margin of appreciation in designing provisions proportionate to meet 

social and economic needs.  It is inherent in the nature of insolvency that it involves the 

cancellation of debts in whole or in part, and measures are partly aimed at the rehabilitation of 

debtors.  Creditors have a range of measures they can take to protect their position, including not 

dealing with particular debtors.  The valuation of any property rights at stake in the absence of 

any practical recovery is also relevant.   

312. In relation to Article 6 ECHR, and the fair procedure requirements of Article 1 of 

Protocol 1, the Bill puts fair procedures in place.  Firstly, in transferring certain largely 

administrative matters from the sheriff courts to AiB
11

, it will generally remain the courts which 

impose bankruptcy on a debtor where the debtor is bankrupted at the instance of someone else 

(e.g. creditors).  Creditor petitions for bankruptcy remain with the sheriff court, as do contentious 

applications to recall bankruptcy by the debtor.  The civil rights of creditors and others may also 

be engaged by how bankruptcy procedures impact on claims, and as noted debtors retain rights 

in respect of the ongoing interference with their rights to deal with property.  Where matters are 

                                                                                                                                                             
http://www.scotlawcom.gov.uk/files/7113/6853/1202/Report_on_the_Consolidation_of_Bankruptcy_Legislation_in

_Scotland.pdf   
10

 Luordo v Italy 2005 41 EHRR 26 
11

 AiB is an officer of court. 
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moved to AiB, appeals ultimately to the sheriff are retained, providing for access to court 

following fair procedures.  

313. The Bill adds some provisions deferring appeal to the sheriff pending review by AiB of 

some of his or her own decisions.  This is intended as a limited restriction on access to the courts 

for the purposes of legal certainty and an efficient bankruptcy process, which has to balance the 

competing rights of debtors and creditors.  The Bill takes account of Article 6 by providing fair 

and appropriate procedures and retaining appeals to the sheriff following that review.  Judicial 

review of AiB is also available in other circumstances. 

314. The 1985 Act also contains certain specific provisions making appeal to the sheriff final, 

and the Bill adopts that approach in places in the interests of legal certainty where the matters 

concern the administration of the bankruptcy process, for the same reason.   

315. The Bill makes provision for a procedure to designate debtors who are unable to be traced 

as subject to indefinite deferral of discharge.  There are safeguards however, including the fact 

that the measures cannot be imposed until 8 months after bankruptcy and a process for recalling 

the restrictions in the event that the debtor is subsequently contacted, and for taking the matter to 

court by recall as necessary in the event of a dispute.  

316. AiB acts as trustee in a range of bankruptcies, particularly low-value bankruptcies (such 

as those which will follow the ‘minimum asset process’), and in relation to which AIB has the 

requirement to be independent and impartial.  Where appropriate and necessary, the Bill takes 

the approach in the 1985 Act - of AiB proposing or notifying the way forward to the parties, 

which can then be challenged and is subject to appeal to the courts. 

ISLAND COMMUNITIES 

317. The Bill has no disproportionate effect on island communities. In line with the Scottish 

Government’s strategy for Scotland’s Digital Future, the Scottish Government is keen to 

promote ‘digital first’ approach to the submission of bankruptcy applications by electronic 

means but is aware that some remote and island communities may not have sufficient broadband 

availability. The submission of bankruptcy applications by electronic means has, therefore, not 

been mandated. 

LOCAL GOVERNMENT 

318. The Bill has no disproportionate effect on local government in Scotland. The implications 

for Local Authorities relate primarily to money advice services operated by local authorities. The 

Bill makes provision to require that an individual must access money advice through an 

approved money adviser, prior to applying for any form of statutory debt relief. 

319. It is estimated, based on research into existing cases that only between 6-8% of current 

applications are made without the debtor having had access to money advice. It is therefore 

considered that a proportionate increase of this scale will not have a material impact on money 

advisers’ capacity and caseload. 
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320. There are currently three routes into bankruptcy, as follows:  

 The ‘Low Income/Low Asset’ (LILA) product; 

 Apparent insolvency; and 

 The Certificate for Sequestration.  

321. Of these three routes into bankruptcy, there is already an existing requirement that a 

debtor should consult a money adviser before taking the Certificate for Sequestration route into 

bankruptcy, as the adviser has to sign the certificate before the application can proceed.  

322. The Bill, therefore, effectively extends a requirement that already exists for the 

Certificate for Sequestration route into bankruptcy to the other two routes, to ensure consistency. 

It is considered that, in the vast majority of cases where debtors take either of the other two 

routes into bankruptcy, that these debtors are also already being given advice.  

SUSTAINABLE DEVELOPMENT 

323. The Bill will have no impact on sustainable development.  
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Annex A 
 

 STATEMENT OF UNDERTAKINGS 

 

I confirm that: 

 

1. I understand that I have a legal obligation to co-operate with my trustee and to provide my 

trustee with any financial information or documents which my trustee may lawfully require in 

order to administer my sequestration. 

 

2. I understand that I have a legal obligation to pay any ongoing contribution from income 

which I have agreed to pay or been assessed as requiring to pay.  

 

3.  I understand that my ongoing liabilities, including council and other taxes are not included 

in the sequestration and that I have a duty to pay them. 

 

4. I have made a full disclosure of all assets which I owned or in which I had an interest at the 

date of my sequestration.  I undertake to notify my trustee if I inherit, win or otherwise acquire 

any further assets during the period of my sequestration. 

 

5. I understand that my trustee will take steps to investigate and realise those assets which I 

have declared to her.  I further understand that my trustee will investigate any assets which she 

has reasonable grounds to suspect vest in her, even if I have not declared my ownership of, or 

interest in, these assets up to this point in time.   

 

6. I understand that I may not incur credit in excess of £500 for the duration of my 

sequestration without first notifying the lender of my sequestration. 

 

7. I shall immediately inform my trustee of any change of address or change in my financial 

circumstances during the period of my sequestration. 

 

8. I understand that for the duration of my sequestration, I may not be a Member of 

Parliament, a Justice of the Peace or a member of a school board. 

  

9. I understand that for the duration of my sequestration, I may not act as a director of a 

limited company or be involved in the formation, promotion or day-to-day financial management 

of the same. 

 

10. I understand that sequestration usually lasts for one year at which time my trustee can 

apply for my discharge. I further understand that my trustee may not apply for my discharge 

should she have reason to do so reasons for which may include failing to comply with the terms 

of this statement.  My trustee may also place restrictions on me after I am discharged from 

sequestration. 

 

11. I understand that any assets which vested in my trustee at the date of my sequestration, and 

which have not been sold, realised or ingathered by my trustee, will continue to vest in my 

trustee even when I have been discharged from my sequestration. 
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12. I understand that any assets which were acquired by me in the period of my sequestration 

and which would have vested in my trustee had they existed at the date of my sequestration will 

vest in my trustee.  These assets will continue to vest in my trustee even after I have been 

discharged from my sequestration until such times as they have been sold, realised or ingathered 

by my trustee. 

 

13. I understand that I may be required by my trustee to undergo financial education and that 

my discharge may be dependent on completion of this financial education. 

 

I have been informed of the above by my trustee and acknowledge that I have retained a 

copy of this document. 

 

Signed : .................................................................... Date : ..................................... 

 

Witnessed : .............................................................. Date : ..................................... 
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Annex B 

GLOSSARY 

A 

Aliment – In Scots law another term for alimony, that is, an allowance paid to a person by that 

person’s spouse or former spouse for maintenance, granted by a court upon a legal separation 

or a divorce or while action is pending. 

Apparent Insolvency - A legal term that means you are unable to pay your debts and that at 

least one of your creditors has taken legal action against you. 

Aquirenda - That is, any property or right acquired or received by a debtor after the date of 

bankruptcy, and at present, before his date of discharge. 

Assets - Rights or other access to future economic benefits controlled by an entity as a result of 

past transactions or events. Fixed Assets are assets with an expected life of more than 1 year 

held for use on a continuous basis e.g land and buildings, patents. Current Assets include cash 

or other assets which can reasonably be expected to be converted to cash in the normal course 

of business, including stocks, debtor’s accrued income and payments in advance. 

B 

Bankruptcy Restriction Order (BRO) - Restrictions placed on a debtor if their trustee 

believes they misbehaved before, or during, their bankruptcy.  A BRO is currently imposed 

by a sheriff (however this Bill, if passed, will see this process transferred from the Court to 

AiB) and applies restrictions to a debtor’s credit and work activities.  The sheriff will fix the 

period of the restrictions and this can be for between 2 and 15 years after the debtor has been 

discharged from their bankruptcy.  Details of a debtor’s BRO will be recorded in the 

public Register of Insolvencies. 

C 

Composition - At any time during the bankruptcy the debtor, or any party acting for the debtor, 

can propose an offer of composition to the creditors. This is a voluntary agreement under which 

the creditors may accept payment, or part payment, for debts owed. An offer of composition 

must be worth a dividend of at least 25p in the pound for all creditors after all trustee’s costs 

and fees have been paid. Composition must be agreed by at least two-thirds in value or a 

majority of creditors. If the creditors agree, an application for composition will be sent to the 

sheriff. 

The debtor must, pay or offer to pay or offer acceptable security for all monies due under the 

terms of the composition. 

If the court approves the offer of composition then the debtor will be discharged from 

bankruptcy.  

Consignation- A form of deposit receipt whereby money is lodged in a Head Office bank 

account pending an order of the court or until the person entitled to it claims it. 

Court of Session - Scotland’s Supreme Court; the highest civil court in Scotland. 

Creditor - Any person, business or organisation which is owed money by another. 
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Current Liabilities - Liabilities incurred in the normal course of business which fall due 

within one year and include creditors, accrued expenditure and deferred income. 

D 

Diligence - Various forms of legal process taken by creditors to enforce repayment of overdue 

debts. 

Debt Arrangement Scheme (DAS) - A debt management tool introduced by the Scottish 

Government and accessed through an approved money advisor (see www.dasscotland.gov.uk). 

It may help you if you have one or more debts and want to pay what you owe by giving more 

time for repayments free from the threat of enforcement (diligence) or bankruptcy. 

Debtor - Any person who owes money to another. 

Discharge - The formal termination of a legal office or state, e.g. trustees may apply to be 

formally discharged once their functions are completed. A debtor is also discharged from 

bankruptcy, usually one year after the date of sequestration. 

Dividend - The distribution of funds to creditors in a sequestration. Also, the proportion of the 

debt repaid to a creditor in a sequestration; expressed as x pence in the £. 

E 

Edinburgh Gazette - An official newsletter published twice weekly for the government by the 

Stationery Office in which various official announcements are recorded. Previously, 

notifications of sequestration awards required to be published in the Edinburgh Gazette, 

however, this requirement ended on 15 Nov 2010.  Details of all bankruptcies and 

protected trust deeds are published in the Register of Insolvencies. 

F 

 

G 

 

H 

 

I 

Income Payment Order (IPO) - If the debtor was not willing to make contributions then an 

IPO may be placed on them by AiB. This is an order for them to contribute to their debt. 

Inhibition - Inhibition allows your creditor to stop you selling, transferring, or re-mortgaging 

your house or land unless you pay your debt to them. It does not allow your creditor to sell 

your property 

Insolvency Practitioner - A person (usually, but not necessarily, a chartered accountant) 

licensed and authorised to act as a trustee in sequestrations or trust deeds and also as liquidator, 

administrator, or receiver of a limited company. 
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Interim trustee - Someone appointed by the court to handle your estate until a permanent 

trustee is appointed. 

Interlocutor - An order or decision of the court, usually in response to a Note or Application. 

Intromission – in the context of the Bill intromissions means to provide details of the trustee’s 

interaction with the debtor’s estate as interim trustee. 

J 

 

K 

 

L 

Low Income Low Assets (LILA) - LILA is the route into bankruptcy introduced to provide 

debt relief to debtors who cannot afford to pay their debts and have low income and limited 

assets.  Many debtors find that their creditors are unwilling to take the legal action required to 

bring about their bankruptcy because of the administrative and legal costs incurred, often 

without the creditor receiving any dividend at the end. 

M 

Money adviser - Somebody trained to offer advice on debt usually at a local authority money 

advice unit, Citzens Advice Bureau or other third sector organisation such as the charity ‘Step 

Change’. 

Moratorium - A legally authorized period to delay payment of money due or the performance of 

some other legal obligation.  In the context of the Bill to raise diligence, see above for a 

definition on diligence. 

 

N 

Note (to Court) - An incidental application or report to the court in an existing process, for 

example, a sequestration process. 

 

O 

 

P 

Protected trust deed - A trust deed is a form of insolvency that transfers your estate to a 

trustee to be realised for the benefit of creditors.  A trust deed may be protected as long as a 

majority in number or a third in value of creditors do not object to its terms.  Once protected, 

the terms of the trust deed becoming binding on all the creditors. 

 

Q 

 

R 

Register of Inhibitions and Adjudications - A public register of people who are unable to 

grant good title to their heritable property. 

Register of Insolvencies (ROI) - A public register that records details of all 

sequestrations/bankruptcies awarded in Scotland, including details of debtor’s bankruptcy 
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restriction order (BRO). It also contains details of protected trust deeds and details of 

companies in receivership or liquidation since 1 July 1999. 

 

S 

Sederunt Book – Is the official and permanent record of the sequestration/bankruptcy process 

maintained by the trustee through out the bankruptcy process. 

Sequestration - The Scottish legal term for Bankruptcy. 

Sheriff – Is the judge in a Sheriff Court, who is an experienced solicitor or advocate appointed 

by the Queen. 

 

T 

Trustee – A person who administers your bankruptcy or trust deed. In sequestrations your 

trustee can be either the Accountant in Bankruptcy or a private insolvency practitioner 

(normally a chartered accountant who specialises in personal bankruptcy).  In trust deeds, 

trustees must be an insolvency practitioner. 

Trust deed - A voluntary form of insolvency and an alternative to sequestration (bankruptcy). 

You can transfer all or part of your estate to a trustee to realise for the benefit of your creditors. 

 

U 

 

V 

Vesting - A legal term meaning ‘becoming the property of a person’. A debtor’s sequestrated 

estates are ‘vested in’, that is, they become the property of the permanent trustee. 

 

W 

 

X 

 

Y 

 

Z 
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—————————— 

  

DELEGATED POWERS MEMORANDUM  
 

 

PURPOSE 

 

1. This memorandum has been prepared by the Scottish Government in accordance with 

Rule 9.4A of the Parliament’s Standing Orders, in relation to the Bankruptcy and Debt Advice 

(Scotland) Bill.  It describes the purpose of the subordinate legislation provisions in the Bill and 

outlines the reasons for seeking the proposed powers.  This memorandum should be read in 

conjunction with the Explanatory Notes and Policy Memorandum for the Bill.  

  

2. The contents of this Memorandum are entirely the responsibility of the Scottish 

Government and have not been endorsed by the Scottish Parliament.  

 

Introduction 

 

3. In this Memorandum: 

 

“AiB” means the Accountant in Bankruptcy
1
; 

“the 1985 Act” means the Bankruptcy (Scotland) Act 1985 (c.66); 

“the 2002 Act” means the Debt Arrangement and Attachment (Scotland) Act 2002 (asp 17); 

“DAS” means the Debt Arrangement Scheme; 

“DAS Regulations” means the Debt Arrangement Scheme (Scotland) Regulations 2011 

(SSI 2011/141). 

 

Outline of Bill provisions  

 

4. The Bill contains 53 sections and four schedules.  It contains provisions for debtors to 

receive mandatory advice from an approved money adviser before entering any statutory debt 

solution and for vulnerable debtors to receive targeted financial education, to help improve their 

awareness of the underlying causes of financial difficulty and improve their ability to better 

manage their finances and reduce the burden of debt. The Bill also provides for: 

 

 the development of a Common Financial Tool for use by money advisers; 

 a new ‘Minimal Asset Process’ route into bankruptcy;  

 AiB to review decisions before onward appeal to the sheriff; 

                                                 
1
 The Accountant in Bankruptcy is an officer of court established under sections 1 to 1C of the 1985 Act, also with 

ministerial executive agency functions.  
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 a more efficient process for e-Applications over the web; 

 AiB to transfer debtors between products more easily; 

 changes to the process for discharge of debtors, in order that the debtor must satisfactorily 

cooperate with their trustee and with creditors;  

 improvements to the processes for re-opening bankruptcy cases; 

 the transfer of certain mainly administrative bankruptcy functions from the sheriff; and 

 a requirement on creditors to submit claims within 120 days. 

 

5. Further information about the Bill’s provisions is contained in the Explanatory Notes and 

Financial Memorandum published separately as SP Bill 34, and in the Policy Memorandum 

published separately as SP Bill 34-PM.  

 

Rationale for subordinate legislation 

 

6. The Bill contains several delegated powers which are explained in more detail below. In 

deciding whether legislative provisions should be specified on the face of the Bill or left to 

subordinate legislation, the Scottish Government has had regard to:  

 

 the need to make proper use of valuable Parliamentary time; 

 

 the need to provide the flexibility to respond to changing circumstances without the need 

for further primary legislation; and 

 

 the desire to allow adjustments to the technical detail of the administration of bankruptcy 

in Scotland without the need for further primary legislation. 

 

Delegated powers 

 

7. The Bill contains the following delegated power provisions:  

 

Section 1 – Sequestration of estate of living debtor: money advice 

 

New section 5C(1)(d) of 1985 Act—prescribing matters on which advice must be taken  

 

Power conferred on:  the Scottish Ministers 

Power exercisable by: Regulations 

Parliamentary procedure: Negative procedure  

 

Provision 

 

8. Section 1(2) inserts a new section 5C (“Money advice”) into the 1985 Act.  Section 

5C(1)(d) allows the Scottish Ministers to prescribe types of advice, in addition to those listed in 

sub-paragraphs 5C(1)(a) to 5C(1)(c), that a debtor is required to obtain from a money adviser.  A 

similar process is in place for money advice under the DAS under the 2002 Act. 
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Reason for taking this power 

 

9. This power enables the Scottish Ministers to make regulations to add to the categories of 

advice which the debtor must obtain. The money advice sector is subject to changes over time 

which reflect shifts in debtors’ requirements and priorities as well as other factors, for example a 

greater demand for telephone advice, and changes in the provision of credit, for example the 

greater availability of online lending. Having this regulatory power would provide the Scottish 

Ministers with a degree of flexibility and enable them to make any changes required more easily. 
 

10. A similar power is provided in relation to the DAS under section 3(3) and 7(1) of the 

2002 Act 

 

Choice of procedure 

 

11. Negative procedure is considered appropriate as this is an administrative matter to 

provide flexibility on the detail of the role of the money adviser.  The power does not allow for 

the amendment of any primary legislation.  

 

Section 1 – Sequestration of estate of living debtor: money advice 

 

New section 5C(2)(b) of 1985 Act—prescribing descriptions or classes of money adviser  

 

Power conferred on:  the Scottish Ministers 

Power exercisable by: Regulations 

Parliamentary procedure: Affirmative procedure  

 

Provision 

 

12. To allow the Scottish Ministers to prescribe descriptions or classes of money adviser, 

from whom debtors will be required to obtain advice. A similar power is provided in relation to 

those who provide certificates of sequestration at present under section 5B(5) of the 1985 Act at 

present and in relation to DAS under the 2002 Act (as modified by the Bankruptcy and Diligence 

etc. (Scotland) Act 2007 (asp 3), section 212.) 

 

Reason for taking this power 

 

13. This power enables the Scottish Ministers to amend the definition of an ‘approved money 

adviser’. See for example the categories prescribed in the Bankruptcy (Certificate for 

Sequestration) (Scotland) Regulations 2010 (SSI 2010/397).  The money advice sector is subject 

to changes over time which reflect shifts in debtors’ requirements and priorities as well as other 

factors.  Having this regulatory power would provide the Scottish Ministers with a degree of 

flexibility enabling them to set the categories of approved persons by reference to what organisations 

etc. are providing advice at the relevant time and make any changes required more quickly. 
 

165



This document relates to the Bankruptcy and Debt Advice (Scotland) Bill (SP Bill 34) as 

introduced in the Scottish Parliament on 11 June 2013 

 

 

SP Bill 34–DPM 4 Session 4 (2013) 

Choice of procedure 

 

14. In keeping with the procedure in relation to similar powers in section 5B(5) of the 1985 

Act the Scottish Government believes that the use of this power should be subject to the higher 

level of parliamentary scrutiny attached to the affirmative procedure.   

 

Section 2 – Financial education for debtor 

 

Inserted section 43B(1) of 1985 Act—prescribing courses of financial education 

 

Power conferred on:  the Scottish Ministers 

Power exercisable by: Regulations 

Parliamentary procedure: Negative procedure  

 

Provision 

 

15. The power to make regulations to prescribe the content, format and delivery of a course 

of financial education, different courses for different circumstances and for particular courses to 

be specified by a trustee where particular circumstances apply. The provision of financial 

education to debtors who meet the criteria set out in section 43B(2) is intended to help improve 

the debtor’s awareness of the underlying causes of financial difficulty and improve their ability 

to better manage their finances and reduce the burden of debt. 

 

Reason for taking this power 

 

16. The rationale for taking this power is similar to that for taking the power in section 

5C(2)(b) (above). In order to be effective over time, the prescribed courses in financial education 

will have to reflect shifts in debtors’ requirements and priorities and changes in the availability 

of credit as well as other factors, including the available courses. Having this regulatory power 

would provide a degree of flexibility and also enable any changes required to be made more easily. 
 

Choice of procedure 

 

17. Providing for and modifying the courses will involve the need for detailed assessment of 

the available courses and can therefore be an administrative matter.  The Scottish Government 

accordingly considers that the negative procedure would be appropriate.  

 

 

Section 3: Debtor’s contribution: common financial tool 

 

Inserted section 5D of 1985 Act—power to make regulations about the method used to 

assess debtor’s contribution (common financial tool) 

Amendment of section 7 of the Debt Arrangement and Attachment (Scotland) Act 2002  

 

Power conferred on:  the Scottish Ministers 

Power exercisable by: Regulations 

Parliamentary procedure: Affirmative procedure / Negative procedure – DAS Scheme 
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Provision 

 

18. To give the Scottish Ministers the power to make regulations about the method (the 

common financial tool) which will be used to assess the debtor’s income, liabilities, the amount 

allowed to the debtor for expenditure and the amount of the debtor’s contribution (if any). 

 

19. Section 7 of the Debt Arrangement and Attachment (Scotland) Act 2002 is also amended 

to ensure the power used to make the DAS Scheme can be used to similar effect.  

 

Reason for taking this power 

 

20. The mandatory use of a common financial tool by money advisers will ensure that 

individuals are treated the same in sequestration as regards their contributions from income, 

providing consistency, transparency and clarity for individuals across debt solutions in Scotland. 

The provision to be made in the common financial tool will be detailed and, as with the powers 

taken under section 1, inserted section 5C(2)(b) and 2 (above), in order for the tool to be 

effective over time, it will need to change to reflect shifts in debtors’ circumstances and other 

factors. Having the power to enact and amend it by regulations would provide a degree of flexibility 

and enable any changes required to be made more easily. 
 

Choice of procedure  

 

21. The Scottish Government recognises the broad application of the common financial tool 

and that it will make significant determinations in relation to a debtor’s income, liabilities, 

expenditure and the amount of the debtor’s contribution (if any). For that reason, the Scottish 

Government believes that the use of this power should be subject to the level of parliamentary 

scrutiny attached to the affirmative procedure.  In the DAS Scheme it is proposed that this aspect 

is added to the generally wide negative procedure powers to make the scheme provided by the 

2002 Act. 

 

Section 4 – Debtor contribution order 

 

Inserted section 32D(5) of 1985 Act  – provision about deduction from earnings 

 

Power conferred on:  the Scottish Ministers 

Power exercisable by: Regulations 

Parliamentary procedure: Negative procedure 

 

Provision 

 

22. To provide for contributions towards the debtor’s sequestration to be deducted directly 

from the debtor’s earnings by the debtor’s employer, subsection 32D(5) enables the Scottish 

Ministers to make regulations which govern the instructions which the debtor will give to their 

employer, authorising them to make deductions.  Regulations made under this subsection will 

provide for the form of such an instruction, the manner in which it effects the debtor’s employer 

and the consequences for the employer of any failure to comply with their duty to pay under 

subsection 32D(3).  
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Reason for taking this power 

 

23. There is currently no provision to allow for the deduction of an assessed contribution 

directly from a debtor’s wages. To put such provision in place, the Scottish Government believes 

that it would be appropriate, if required, for the Scottish Ministers to be able to provide for the 

detailed operation of the provision without recourse to further primary legislation. Having this 

regulatory power would provide the Scottish Ministers with a degree of flexibility and enable them to 

make any changes required more easily. 
  

Choice of procedure  

 

24. Once the procedure to allow for the deduction of an assessed contribution directly from a 

debtor’s wages is in place, modifying its operation will be an administrative matter and, 

therefore, the Scottish Government considers that the negative procedure would be appropriate.  

 

Section 5 – Debtor application 

 

Inserted section 5(2ZA) of 1985 Act  – prescribing types of benefit, periods, property and 

sums applying where debtor has few assets 

Inserted section 5(2ZB)(b) of 1985 Act  – prescribing value of vehicle 

Inserted section 5(2ZB)(c) of 1985 Act  – prescribing disregarded assets 

 

Power conferred on:  the Scottish Ministers 

Power exercisable by: Regulations 

Parliamentary procedure: Negative procedure  

 

Provision 

 

25. Section 5 of the Bill provides for the replacement of the current ‘low income, low asset’ 

route in to bankruptcy (see sections 5(2B)(c)(ia) and 5A of the 1985 Act and the Bankruptcy 

(Scotland) Act 1985 (Low Income, Low Asset Debtors etc.) Regulations 2008 (SSI 2008/81)) 

with a new “minimal asset process” (“MAP”) for debtor applications under the 1985 Act, 

intended to provide debt relief only to debtors whose income is derived from social security 

benefits or for those individuals who have been assessed, using the common financial tool, as 

being unable to make a contribution towards what is owed. Subsection (2ZA) sets out the criteria 

which the debtor must meet in order to be eligible for the MAP. 

 

26. Subsections (2ZA), (2ZB)(b) and (c) give the Scottish Ministers powers to prescribe and 

modify the criteria which will determine eligibility for the MAP, these criteria include: the 

benefits which the debtor may be receiving, the period of time during which an award of 

sequestration must not have previously been made against the debtor, the amount of property the 

debtor may own and the total amount of the debtors assets and/or debts (2ZA) and the value of 

any vehicle or other assets the debtor may own (2ZB).  

 

Reason for taking this power 

 

27. The Scottish Government has acknowledged that the criteria for the current Low Income 

Low Assets (LILA) route into bankruptcy were previously too broad and that this has resulted in 

some stakeholders being confused or uncertain about what happens to an individual who is made 
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bankrupt through this route. In order to address this, the Bill makes provision for the MAP. The 

Scottish Government believes it would be appropriate, if required, for the Scottish Ministers to 

be able to modify the operation of the MAP, in order to reflect shifts in debtors’ circumstances as 

well as other factors, without having to have recourse to further primary legislation. Having this 

regulatory power would provide the Scottish Ministers with a degree of flexibility and enable them to 

make any changes required more easily. 
 

Choice of procedure  

 

28. Setting and changing the detailed values or individual assets taken into account within the 

structure of the MAP criteria, to allow change to the specific criteria is considered a matter of 

detail.  The Scottish Government believes the use of this power can be left to the level of 

parliamentary scrutiny attached to the negative procedure.   

 

Section 5 – Debtor application 

 

Inserted section 5(2ZC) of 1985 Act – making provision about valuation of assets 

Inserted section 5(2ZD) of 1985 Act – modifying few asset criteria 

 

Power conferred on:  the Scottish Ministers 

Power exercisable by: Regulations 

Parliamentary procedure: Affirmative procedure  

 

Provision 

 

29. In relation to the provision for MAP bankruptcy, subsections (2ZC) and (2ZD) give the 

Scottish Ministers more general powers to modify the criteria which will determine eligibility for 

the MAP, and to make provision for how the value of the debtor’s assets is to be determined.  

 

Reason for taking this power 

 

30. As noted, the Scottish Government believes it would be appropriate, if required, for the 

Scottish Ministers to be able to modify the operation of the MAP, in order to reflect shifts in 

debtors’ circumstances as well as other factors, without having to have recourse to further 

primary legislation. Having this regulatory power would provide the Scottish Ministers with a 

degree of flexibility and enable any changes required to be made more easily. 
 

Choice of procedure  

 

31. The Scottish Government recognises the potential of the powers to make wider changes 

to the MAP, or in relation to valuation, to make a significant difference to the operation of the 

regime for MAP which would be added to the 1985 Act, in relation to the administration of a 

debtor’s sequestration. For that reason, the Scottish Government believes that the use of this 

power should be subject to the level of parliamentary scrutiny attached to the affirmative 

procedure.   
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Section 7 – Discharge, conditions etc.  

 

Inserted section 54C of 1985 Act  – prescribed form for certificate of discharge 

 

Power conferred on:  the Scottish Ministers 

Power exercisable by: Regulations 

Parliamentary procedure: Negative procedure 

 

Provision 

 

32. To enable the Scottish Ministers to prescribe the form of the certificate of discharge for 

debtors who have been awarded sequestration on a “minimal asset” basis.  

 

Reason for taking this power 

 

33. Prescribing the form of the certificate of discharge is administrative, and also allows 

flexibility to change the form as necessary to reflect other developments in bankruptcy 

provisions.  This is in line with the current powers in the 1985 Act to prescribe the certificate of 

discharge (current section 54(2) of the 1985 Act). 

  

Choice of procedure  

 

34. As an administrative matter, this is considered suitable for the negative procedure in line 

with the current powers in the 1985 Act to prescribe the certificate of discharge (section 54(2)). 

  

Section 7 – Discharge, conditions etc. 

  

Inserted section 55A(2) of 1985 Act  – power to prescribe amount of credit 

 

Power conferred on:  the Scottish Ministers 

Power exercisable by: Regulations 

Parliamentary procedure: Negative procedure 

 

Provision 

 

35. Section 55A which would be inserted into the 1985 Act places post-bankruptcy 

restrictions, relating to obtaining credit and providing information when engaging in business, on 

debtors who are awarded sequestration on a “minimal asset” basis for a period of 6 months 

following their discharge. This is in order to limit the material advantages of discharge to these 

debtors when compared to full-administration bankruptcy.  

 

36. Subsection 55A(2) limits the amount of credit which the debtor will be able to obtain 

during the period of their post-bankruptcy restriction to £2,000 and the amount of debt, above 

which the debtor will not be able to obtain additional credit, to £1,000 or more. Subsection 

55A(2)(a) and (b) gives the Scottish Ministers the power to vary these amounts. 
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Reason for taking this power 

 

37. The cost and availability of credit are subject to economic pressures and will change over 

time, with the effect that the amounts set by subsection 55A(2) may not in time reflect the desired 

policy intent. The Scottish Government believes it would be appropriate, if required, for the 

Scottish Ministers to be able to vary the amounts, in order to reflect changes in the cost and 

availability of credit, as well as other factors, without having to have recourse to further primary 

legislation. Having this regulatory power would provide the Scottish Ministers with a degree of 

flexibility and enable them to make any changes required more easily. 
  

Choice of procedure  

 

38. Once provision for the post-bankruptcy restriction is in place, varying the amounts and/or 

modifying the certificate of discharge will be administrative matters and, therefore, the Scottish 

Government considers that the negative procedure would be appropriate. Any variations and/or 

modifications will reflect the policy intent, which is to limit the material advantages to debtors of 

discharge who have been awarded sequestration on a “minimal asset” basis when compared to 

full-administration bankruptcy. 

 

Section 9 – Statement of undertakings 

 

Inserted section 2(8) of 1985 Act  – power to prescribe form of statement of undertakings 

 

Power conferred on:  the Scottish Ministers 

Power exercisable by: Regulations 

Parliamentary procedure: Negative procedure 

 

Provision 

 

39. To ensure a debtor is aware of the debtor’s duties and obligations during the bankruptcy 

process the debtor will be required to sign a ‘statement of undertaking’. Section 9 amends 

section 2 of the 1985 Act to this effect and gives the Scottish Ministers the power to prescribe 

the form of the statement of undertakings. 

 

Reason for taking this power 

 

40. The statement of undertakings will make it clear to the debtor that failure to sign or 

comply with the terms of the statement will mean that their discharge will not be granted. A draft 

statement of undertakings has been included in the policy memorandum for this Bill. Once the 

statement of undertakings is in use, the Scottish Government believes that it would be 

appropriate, if required, for the Scottish Ministers to be able to modify the form of the statement 

of undertakings in order to reflect, for example, administrative changes in the process of 

application for bankruptcy, without having to have recourse to further primary legislation. 
Having this regulatory power would provide the Scottish Ministers with a degree of flexibility and 

enable them to make any changes required more easily. 
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Choice of procedure  

 

41. The form of the statement of undertakings is an administrative matter and, therefore, the 

Scottish Government considers that the negative procedure would be appropriate.  

 

Section 16 – Discharge of debtor 

 

Inserted sections 54 and 54A of 1985 Act  – power to prescribe form of certificate of 

discharge 

 

Power conferred on:  the Scottish Ministers 

Power exercisable by: Regulations 

Parliamentary procedure: Negative procedure 

 

Provision 

 

42. As part of introducing new processes of discharge from bankruptcy linking a debtor’s co-

operation more closely with their discharge, new sections 54(10) and 54A(2) enable the Scottish 

Ministers to prescribe the form in which AiB certifies that the debtor has been granted discharge 

after making an application under these sections.  

 

Reason for taking this power 

 

43. This power will support the new process whereby the trustee must apply to AiB for the 

debtor’s discharge from bankruptcy when the trustee is satisfied that the debtor has co-operated 

and all statutory issues and investigations have been completed. Prescribing the form of the 

certificate of discharge is administrative, and also allows flexibility to change the form as 

necessary to reflect other developments in bankruptcy provisions.  This is in line with the current 

powers in the 1985 Act to prescribe the certificate of discharge (current section 54(2) of the 1985 

Act).   

 

44. It is also likely that there will be administrative changes in this process over time. The 

Scottish Government believes it would be appropriate, if required, for the Scottish Ministers to 

be able to modify the form in which AiB may certify that the debtor has been granted their 

discharge, in order to reflect any such changes, without having to have recourse to further 

primary legislation. Having this regulatory power would provide the Scottish Ministers with a 

degree of flexibility and enable them to make any changes required more easily. 
  

Choice of procedure  

 

45. As an administrative matter, this is considered suitable for the negative procedure in line 

with the current powers in the 1985 Act to prescribe the certificate of discharge.  
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Section 18 – Deferral of discharge where debtor cannot be traced 

 

Inserted section 54D of 1985 Act  – power to prescribe form certificate of discharge. 

Inserted section 54D – power to prescribe form of deferral notice and application form, 

debtor not traced. 

Inserted section 54E – power to prescribe form of application and notice. 

Inserted section 54F – power to prescribe form of notice and certificate of discharge where 

subsequent debtor contact 

 

Power conferred on:  the Scottish Ministers 

Power exercisable by: Regulations 

Parliamentary procedure: Negative procedure 

 

Provision 

 

46. Section 18 of the Bill makes provision to allow the indefinite deferral of discharge from 

bankruptcy where the debtor cannot be located.  Inserted section 54D(2)(a) of the 1985 Act gives 

the Scottish Ministers the power to prescribe the form in which the trustee must give notice to 

the debtor of the deferral of their discharge and section 54D(2)(c) enables the Scottish Ministers 

to prescribe the form in which the trustee must apply to AiB for a deferral, on the basis that the 

trustee has done all that it is reasonably practicable for them to do in order to locate the debtor. 

 

47. Section 54E(2) gives the Scottish Ministers the power to prescribe the form in which the 

trustee must apply to AiB for authority to resign office, once a certificate has been issued under 

section 54D(4)(b).  Section 54E(4) gives the Scottish Ministers the power to prescribe the form 

in which the AiB must give notice to the trustee that they have been granted the authority to 

resign. 

 

48.  In the event that the debtor is subsequently traced or makes contact and is able to satisfy 

the conditions set out at section 54F(3), then section 54F(4) gives the Scottish Ministers the 

power to prescribe the form in which the trustee must give notice to the debtor that they are able 

to apply for discharge and section 54F(8) gives the Scottish Ministers the power to prescribe the 

form in which AiB may certify that the debtor has been discharged. 

 

Reason for taking this power 

 

49. These powers to set the forms to be used will support the new process whereby the debtor 

who cannot be traced may have their discharge deferred indefinitely. It is likely that there will be 

administrative changes in this process over time. The Scottish Government believes it would be 

appropriate for the Scottish Ministers to be able to set, and if so required, to modify the forms of 

notice and/or certification, in order to reflect any such changes, without having to have recourse 

to further primary legislation. Having this regulatory power would provide the Scottish Ministers 

with a degree of flexibility and enable them to make any changes required. 
  

Choice of procedure  

 

50. Setting and modifying the forms of notice and certification will be administrative matters 

and therefore the Scottish Government considers that the negative procedure would be 

appropriate.  
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SP Bill 34–DPM 12 Session 4 (2013) 

 

Section 20 – Assets discovered after trustee discharge: appointment of trustee 

 

Inserted section 58B and 58C of 1985 Act  – power to set amount applying where assets 

discovered after trustee discharge. 

 

Power conferred on:  the Scottish Ministers 

Power exercisable by: Regulations 

Parliamentary procedure: Negative procedure 

 

Provision 

 

51. Section 20 inserts new sections into the 1985 Act which apply when assets which should 

have vested in the trustee come to light after the trustee has been discharged. Section 58B(4)(a) 

makes provision for the Scottish Ministers to vary the threshold below which AiB may not make 

an reappointment (of the original trustee) or an appointment (of AiB as trustee). The threshold is 

set at £1,000 in the Bill. 

 

Reason for taking this power 

 

52. The ‘real terms’ value of any newly identified assets will be subject to economic 

pressures and will change over time, with the effect that the amounts set by section 58B(4)(a) 

may not, in future, reflect the desired policy intent – which is that cases can be reopened under 

the new procedure when the value of the assets identified is sufficient to meet the costs of 

reopening. The Scottish Government believes it would be appropriate, if required, for the 

Scottish Ministers to be able to vary the amounts, in order to reflect changes in the real terms 

value of any newly identified assets, as well as other factors, without having to have recourse to 

further primary legislation. Having this regulatory power would provide the Scottish Ministers 

with a degree of flexibility and enable them to make any changes required more easily. 

  

Choice of procedure  

 

53. Once the process for re-opening cases is in place, varying the amounts will be an 

administrative matter and, therefore, the Scottish Government considers that the negative 

procedure would be appropriate. Any variations will reflect the policy intent, which is to reopen 

cases where the value of the assets identified is sufficient to meet the costs.  
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Section 21 – Register of insolvencies 

 

Amended section 1A of 1985 Act – prescribing the form of the register of insolvencies 

 

Power conferred on:  the Scottish Ministers 

Power exercisable by: Regulations 

Parliamentary procedure: Negative procedure 

 

Provision 

 

54. Section 21 transfers to the Scottish Ministers the power to prescribe the form of the 

register of insolvencies (“RoI”), currently prescribed by the Court of Session, by Act of 

Sederunt.  This includes the particulars entered in the RoI. 

 

Reason for taking this power 

 

55. Currently if the information held on the RoI needs to be updated or amended, then the 

Court of Session makes those changes.  That reflects the fact that bankruptcy was a court-centred 

process.  With the changes made by the Bankruptcy and Diligence etc. (Scotland) Act 2007, 

sequestration and the wider linked forms of insolvency, in the form of protected trust deeds, and 

debt relief provided by the DAS Scheme are a less court-based process.  The Scottish 

Government believes that enabling the Scottish Ministers to make such changes by statutory 

instrument, in the form of regulations, as can be done at present by Act of Sederunt, is 

appropriate.  

 

Choice of procedure  

56. Updating or amending the information on the RoI will be an administrative matter and, 

therefore, the Scottish Government considers that the negative procedure would be appropriate.  

 

Section 22 – Sederunt book 

 

Amended section 62 of 1985 Act  – power on sederunt book transferred to Scottish 

Ministers, including a power to amend new Schedule 3A to the 1985 Act. 

 

Power conferred on:  the Scottish Ministers 

Power exercisable by: Regulations 

Parliamentary procedure: Negative procedure 

 

Provision 

 

57. To transfer to the Scottish Ministers the power to regulate the period for which AiB must 

retain sederunt book records of trustees in insolvency, which period was previously regulated by 

the Court of Session, by Act of Sederunt. Section 22(4) amends section 62 of the 1985 Act in 

order to give the Scottish Ministers the power to modify Schedule 3A added by section 22(5) of 

the Bill, which sets out the information which the trustee must include in the sederunt book.  
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Reason for taking this power 

 

58. Currently the period for which AiB must retain sederunt book records can be changed by 

statutory instrument in the form of court rules made by act of sederunt.  In addition, there may be 

a need to adjust the information which the trustee must include in the sederunt book. The 

Scottish Government believes that enabling subordinate legislation to make such changes 

continues to be appropriate, and should be done by regulations by the Scottish Ministers.  

  

Choice of procedure  

 

59. Once the provision for the sederunt book in the Bill is in place, changing the period for 

which AiB must retain the  records or amending the information in the sederunt book will be 

administrative matters.  The Scottish Government accordingly considers that the negative 

procedure would be appropriate.  

 

 

Section 26– Recall of sequestration by Accountant in Bankruptcy 

 

Inserted section 17A, 17D and 17F of 1985 Act  – power to set periods for recall of 

sequestration. 

 

Power conferred on:  the Scottish Ministers 

Power exercisable by: Regulations 

Parliamentary procedure: Negative procedure 

 

Provision 

 

60. Section 26 creates a new procedure for recall of bankruptcy by AiB where the debtor is in 

a position to pay the debtor’s debts in full. New sections 17D(2)(a) 17D(3) and 17F(7)(a) and (b) 

give the Scottish Ministers powers to vary the periods provided for in those provisions in which 

either the trustee must distribute the debtor’s estate and notify AiB under 17D(1) or, where AiB 

is the trustee, AiB must distribute the debtor’s estate under 17F(7).  

 

Reason for taking this power 

 

61. Recall of an award of bankruptcy can be granted in a wide range of circumstances and the 

provision in legislation needs to reflect this. This power is required in order to provide flexibility 

and ensure that the new processes for recall continue to be as efficient as possible and can be 

adjusted in light of experience.  

 

Choice of procedure  

 

62. Changing the period in which the debtor’s estate must be distributed will be an 

administrative matter and, therefore, the Scottish Government considers that the negative 

procedure would be appropriate.  

 

176



This document relates to the Bankruptcy and Debt Advice (Scotland) Bill (SP Bill 34) as 

introduced in the Scottish Parliament on 11 June 2013 
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Section 34 – Regulations: applications to Accountant in Bankruptcy etc. 

 

Inserted section 71C of 1985 Act  – power to make provision about applications to and 

decisions of the AiB. 

 

Power conferred on:  the Scottish Ministers 

Power exercisable by: Regulations 

Parliamentary procedure: Affirmative if it amends an Act, otherwise negative 

 

Provision 

 

63. To give the Scottish Ministers the power to make regulations on the procedures which 

will apply in relation to the miscellaneous processes transferred from the sheriff,  including 

applications to AiB, applications to AiB for a review and decisions made by AiB.  

 

Reason for taking this power 

 

64. Transferring these miscellaneous processes from the court to AiB will reduce the burden 

on the courts in respect of dealing with bankruptcy procedures including those that can be 

categorised as administrative in nature. The Scottish Government considers that this will result in 

swifter access to decision making and avoid duplication. This power is needed in order to 

manage the new processes as efficiently as possible.  It is in line with the general powers to make 

court rules in the Sheriff Court (Scotland) Act 1971 (and the Court of Session Act 1988) which 

apply to applications to the courts.  Those powers will not be available in relation to applications 

to AiB.   

 

65. The power includes the ability to amend any enactment, including the 1985 Act, for 

instance it includes the ability to modify time limits in the 1985 Act.  The power is however 

limited to matters of procedure.  This power is considered necessary in view of the complex 

provision made for court applications, and in order that adjustments can be made where 

necessary to ensure that applications to the courts and to AiB work smoothly together and can be 

adjusted if necessary in light of experience should any issues arise. 

 

Choice of procedure  

 

66. The Scottish Government believes that it would be appropriate for regulations made 

under this section which contain a provision which adds to, omits or replaces any part of an Act 

to be subject to the affirmative procedure and for any other regulations made under this section 

to be subject to the negative procedure.   
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Section 42 – Time limits for sequestration of limited partnership 

 

Amended section 8A of 1985 Act  – power to set time limit for debtor application for 

sequestration of limited partnership. 

 

Power conferred on:  the Scottish Ministers 

Power exercisable by: Regulations 

Parliamentary procedure: Negative procedure 

 

Provision 

 

67. Section 42 of the Bill restates existing  provisions including on the time limit for the 

presentation of a petition or debtor application for the sequestration of the estate of a limited 

partnership. New sections 8(2)(a) and 8A(2)(b) give the Scottish Ministers powers to vary or set 

these time limits.  

 

Reason for taking this power 

 

68. The process of sequestration of a limited partnership fits into a complex framework of 

insolvency law and practice, which is often subject to adjustments in order to take account of 

sectoral or other change. This power is needed in order to provide flexibility and ensure that the 

process continues to be as efficient as possible.  

 

Choice of procedure  

 

69. Changing the time limit for the presentation of a petition or imposing a time limit in 

relation to a debtor application will be an administrative matter and, therefore, the Scottish 

Government considers that the negative procedure would be appropriate. This is in line with the 

existing powers in section 8 of the 1985 Act. 

 

Section 44 – Effect of sequestration, renewal of period of inhibition etc.  

 

Amended section 14 of 1985 Act  – power to prescribe form sent by trustee to renew period 

of inhibition 

 

Power conferred on:  the Court of Session 

Power exercisable by: act of sederunt 

Parliamentary procedure Laid, no procedure 

 

Provision 

 

70. Section 44 restates the wording to clarify the effect of section 14 of the 1985 Act in light 

of comments by sheriffs and proposals of the Scottish Law Commission on the operation and 

drafting of provisions in the 1985 Act on extension of effect as an inhibition of sequestration, on 

its renewal.  This restates existing provision on the process by which a trustee may send a 

memorandum to the Keeper of the Register of Inhibitions for recording in that register. The new 

section 14(4) restates provision for the form of the memorandum to be prescribed by the Court of 

Session by Act of Sederunt.  
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Reason for taking this power 

 

71. The effect of sequestration on the period of inhibition reflects current insolvency law and 

practice, however this can often be subject to adjustments in order to take account of sectoral or 

other change. This power is needed in order to provide flexibility and ensure that the process 

continues to be as efficient as possible.  

 

Choice of procedure  

 

72. The existing act of sederunt provision is retained.  

 

Section 50 – Ancillary Provision  

 

Power conferred on:  the Scottish Ministers 

Power exercisable by: Regulations 

Parliamentary procedure: Affirmative if it amends an Act, otherwise negative 

 

Provision 

 

73. To empower the Scottish Ministers to make supplementary, incidental or consequential 

provision as they consider appropriate for the purposes of, in consequence of, or for giving full 

effect to any provision of the Bill. Subsection (2) confirms that the power in subsection (1) 

extends to the power to make provision in consequence of, or in connection with, any 

modification, or proposed modification, of any enactment relating to bankruptcy and debt advice. 

 

74. Subsection (3) states that an order under this section may modify any enactment, 

including the provision made by the Bill, apply any provision of any enactment (with or without 

modifications), and may include supplementary, incidental, consequential, transitory or 

transitional provision or savings.   

 

Reason for taking this power 

 

75. To provide the flexibility to make any necessary adjustments that may arise in light of 

experience on the operation of the Act as timeously as possible. The Scottish Government 

recognises the potentially broad application of this power, which includes the facility to modify 

primary legislation, and to alter the provisions in the Bill. Any supplementary use of the power 

would though be strictly construed.  It is however considered important to ensure the workability 

in practice and in light of experience of the complex and technical matters addressed in the Bill. 

Choice of procedure  

 

76. In light of the potentially broad application of this power in some respects, in particular 

modifying primary legislation, and the provisions in the Bill, any use of this power which adds 

to, omits or replaces any part of an Act would require the level of parliamentary scrutiny 

attached to the affirmative procedure. Other uses will require the negative procedure.  These 

procedures are typical for ancillary powers.  
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Section 52 – Commencement  

 

Power conferred on:  the Scottish Ministers 

Power exercisable by: Order 

Parliamentary procedure: Laid, no procedure 

 

Provision 

 

77. To enable the Scottish Ministers to commence the Bill, including transitory, transitional 

provisions and savings. 

 

Reason for taking this power 

  

78. It is normal for the Scottish Ministers to be able to implement the commencement of Bills 

in order to ensure suitable administrative provision is in place.  

 

Choice of procedure  

 

79. No procedure is provided for aside from laying in Parliament in line with the 

Interpretation and Legislative Reform (Scotland) Act 2010, which is typical for commencement 

powers.  It is not unusual to include the power to make transitory, transitional provisions and 

savings provision in the commencement order if necessary.  This allows flexibility in 

implementing the arrangements in the Bill, including in light of the complexity of some of the 

measures it contains. 

 

Schedule 1 (“minimal asset” debtors with few assets) 

 

Inserted Schedule A1, paragraph 1(4) – power to prescribe form for debtor’s current state 

of affairs 

Inserted Schedule A1, paragraph 2(5)(a) – power to prescribe total value of debtor’s assets 

Inserted Schedule A1, paragraph 5(4) – modified power to prescribe form of debtor’s 

current state of affairs 

 

Power conferred on:  the Scottish Ministers 

Power exercisable by: Regulations 

Parliamentary procedure: Negative procedure 

 

Provision 

 

80.   Schedule A1, read with section 5(2ZA), makes various provisions about the application 

of certain sections of the 1985 Act to debtors entering the MAP, under section 5(2ZA).  

 

81. Paragraph 1(4) modifying section 43A of the 1985 Act gives the Scottish Ministers the 

power to prescribe and modify the form of the account of the debtor’s current state of affairs 

which the debtor must provide in writing.   

 

82. Paragraph 2(5)(a) gives the Scottish Ministers the power to vary the total value of the 

assets which the debtor may not exceed if they are to be eligible for the MAP. 
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83. Paragraph 5(4) modifying section 43A of the 1985 Act—for where the debtor ceases to 

be covered by MAP sequestration—includes for the Scottish Ministers a further power to 

prescribe and modify the form of the account of the debtor’s current state of affairs.  

 

Reason for taking this power 

 

84. As noted, the Scottish Government believes it would be appropriate, if required, for the 

Scottish Ministers to be able to set the form of the account of the debtor’s state of affairs and 

modify the total asset value in the operation of the MAP, without having to have recourse to 

further primary legislation. Having this regulatory power would provide the Scottish Ministers with 

a degree of flexibility and enable any changes required to be made more easily in relation to these 

matters of detail in the scheme of the MAP provisions. 
 

Choice of procedure 

 

85. Setting and changing the detailed values or individual assets taken into account within the 

structure of the MAP criteria, to allow change to the specific criteria is considered a matter of 

detail.  The Scottish Government believes the use of this power is appropriate for the level of 

parliamentary scrutiny attached to the negative procedure.   

 

Schedule 1 (“minimal asset” debtors with few assets) 

 

Inserted Schedule A1, paragraph 2(7) – power to modify duty to consider when few asset 

process ceases to apply 

 

Power conferred on:  the Scottish Ministers 

Power exercisable by: Regulations 

Parliamentary procedure: Affirmative procedure 

 

Provision 

 

86.   As noted, Schedule A1, read with section 5(2ZA), provides for the application of certain 

sections of the 1985 Act to debtors entering the MAP process.  Paragraph 2(7) gives the Scottish 

Ministers the power to make regulations which would modify the circumstances, mentioned in 

sub-paragraphs (3) to (6) when AiB has a duty to consider whether the modifications of 

provisions of the Act in paragraph 1 and the MAP procedure should cease to apply in relation to 

that debtor.   

 

Reason for taking this power 

 

87. As above, the Scottish Government believes it would be appropriate, if required, for the 

Scottish Ministers to be able to modify the operation of the MAP, without having to have 

recourse to further primary legislation. Having this regulatory power would provide a degree of 

flexibility and enable any changes required to be made more easily. 
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Choice of procedure 

 

88. Setting and changing the detailed values or individual assets taken into account within the 

structure of the MAP criteria, to allow change to the specific criteria is considered suitable for 

the affirmative procedure because of its potential impact on the overall scheme and the debtor.  

 

Schedule 3 - (minor and consequential amendments), paragraph 28(a) 

 

Inserted section 72(1A) – different provision for different cases or classes of case 

 

Power conferred on:            the Scottish Ministers 

Power exercisable by:          Regulations 

Parliamentary procedure:   Affirmative procedure 

 

Provision 

 

89. Paragraph 28(a) of schedule 3 to the Bill (with consequential repeals) amends 

section 72(1) of the 1985 Act to clarify that the general power to make different provision for 

different cases or classes of case extends to all of the subordinate powers in the 1985 Act.  This 

is because of a doubt that this power applies only to regulation-making powers in the 1985 Act 

under the negative Parliamentary procedure for Scottish statutory instruments.  The Scottish Law 

Commission discussed this issue in their recent Report on the consolidation of the 1985 Act
2
.  

The effect is to confirm that it extends to the affirmative Parliamentary procedure regulation-

making powers in the Act—certain specific provisions which provided express powers are also 

repealed where they duplicate the general power.   

 

Reason for taking this power 

 

90. The reason for clarifying the delegation of this general latitude for the affirmative 

procedure powers in the Act is for administrative flexibility in line with the modern approach to 

drafting delegated powers of including the power to make different provisions for different 

purposes.  In every case where the existing powers under the Act may be extended, the safeguard 

of affirmative procedure is retained.     

 

Choice of procedure 

 

91. The power is relevant across the specific delegated powers in the Bill.  The reasons for 

delegating those powers and the choice of Parliamentary procedure in each case are particular to 

the specific powers in question.   
 

 

 

 

 

                                                 
2
 Report on the Consolidation of Bankruptcy Legislation in Scotland  

http://www.scotlawcom.gov.uk/files/7113/6853/1202/Report_on_the_Consolidation_of_Bankruptcy_Legislation_in

_Scotland.pdf, p.12   
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Economy, Energy and Tourism Committee 
 

13th Report, 2013 (Session 4) 
 

Stage 1 Report on the Bankruptcy and Debt Advice (Scotland) Bill 
 
The Committee reports to the Parliament as follows— 
 

SUMMARY OF CONCLUSIONS AND RECOMMENDATIONS 
 

ADVICE AND EDUCATION 
 

Money advice  
 
Making it mandatory [paragraphs 27-34] 
1. The Committee is aware that money advice is already a mandatory 
requirement in other statutory debt solutions. As such, the Committee 
reflected on a situation where money advice was mandatory for one debt 
solution but not another which, in the words of Money Advice Scotland, 
would lead to a situation where policies ―are out of kilter with each other‖.  
 
2. On balance, the Committee supports the principle of ‗completeness‘ 
across the debt solutions. The Committee agrees that there should be a 
requirement for debtors to obtain mandatory money advice from an 
approved money adviser prior to entering bankruptcy. We do not believe this 
would be an unnecessary burden on the debtor. Whilst we recognise that 
while some debtors may consider they are familiar with the range of debt 
solutions, and what the most appropriate solution for them may be, that may 
not in reality be the correct solution. The provision of mandatory advice 
would increase the opportunity for the right debt solution being offered 
under the right circumstances. 
 
3. In those situations where the debtor is in fact ‗well informed‘ then the 
provision of money advice from the approved adviser may be relatively 
quick and straightforward. 
 
4. Finally, whilst we recognise that some debtors may choose to ignore 
the advice given, we do not accept that that is a reason why it should not 
always be given.     
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Cost of providing advice and the potential impact on resources [paragraphs 35-48] 
5. It has not been possible to establish whether or not the mandatory 
provision of money advice will place an additional financial and resource 
burden on the advice sector. This is because of the lack of quantitative data 
on increased client numbers and on the potential complexity of the new case 
load. The Committee therefore asks the Scottish Government to indicate— 
 

 what the impacts on the ‗free money advice sector‘ of a 6-8% increase 
in cases would mean with regards actual client numbers and the time 
spent by debt advisers with clients, factoring in the complexity of 
cases involved; 

 whether it estimates that the mandatory provision of money advice 
will lead to a reduction in cases in the ‗free money advice sector‘ and, 
if so, when it would expect to see such a reduction; and 

 what other factors it took into consideration for example, increased 
work for the ‗free money advice sector‘ as a result of welfare reform, 
when it made its decision not to make specific funding available as a 
consequence of this Bill; and whether, in the light of concerns 
expressed in evidence, it will make additional funding available to the 
‗free money advice sector‘.  

 
6. The Committee invites the Scottish Government to put in place 
processes to— 
 

 assess the direct impact of this requirement on the free money advice 
sector (once it is in force) and any increase in workload for the sector; 
and  

 monitor, either through case recording systems or specific research, 
what advice is given by approved money advisers and whether this is 
accepted or ignored by the debtor (and, if possible, for what reason). 
This could assist in testing the quality of the advice given, gauging 
the performance of money advisers, and tracking the progress of 
debtor cases. This information should be reviewed independently and 
published as part of the Accountant in Bankruptcy annual report. 

 
7. Finally, the Committee invites the Scottish Government to enter into 
discussions with the UK Government and the financial/credit industry to 
gauge whether to increase the levy and contributions paid by the industry to 
the debt/monetary advice agency to help meet any increased costs. 
 
Advisers: Definition, quality and qualifications [paragraphs 49-61] 
8. The Committee understands that the definition of a money adviser, 
which will be set out in Regulations, will be the same at that currently 
provided for in relation to the Debt Arrangement Scheme. However, the 
Committee asks the Scottish Government to confirm that those currently 
categorised as money advisers under the Debt Arrangement Scheme will 
similarly be classed as money advisers in respect of the requirements under 
this Bill and that this will include insolvency practitioners. 
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9. The Committee invites the Scottish Government to indicate when 
Regulations on this matter will be laid before the Parliament. 
 
10. The Committee urges the Scottish Government to consider that the 
minimum requirement for an adviser across all debt solutions and in both 
the free and fee charging sectors should be to have attained type 2 of the 
Scottish National Standards for Advice and Information. We also invite the 
Scottish Government to set out how it will monitor/audit all sectors of the 
industry to ensure that all approved money advisers meet this standard.  
 
11. The Committee invites the Scottish Government to detail how it will 
ensure there will be a minimum standard with respect to the quality and 
content of online advice tools and how such tools used across debts 
sectors will be monitored/audited and regulated. 
 
12. The Committee further invites the Scottish Government to outline 
what safeguards it will put in place to minimise instances of conflicts of 
interest when advisers suggest particular debt solutions which are not in the 
best interest of the debtor or creditor but of the trustee.  
 
Financial education 
 
Should it be mandatory? [paragraphs 65-74] 
13. The Committee recognises the variance in the degree of support for 
the mandatory provision of financial education and that, where there is 
support, this is not overwhelming and without some reservation. However, 
on balance, we support the mandatory provision of financial education in the 
circumstances set out in the Bill although we suggest that the Scottish 
Government and the Accountant in Bankruptcy consider some form of 
monitoring or pilot project to provide the necessary assurances that this 
provision is working and planned before being fully implemented across the 
country. 
 
Financial education at school [paragraphs 75-82] 
14. As highlighted above, the Accountant in Bankruptcy is developing a 
module and a National Standard for Financial Capability Education in 
conjunction with Money Advice Scotland. The Committee understands that 
Money Advice Scotland is hosting a consultation day on 2 December 2013 
which will allow interested groups (e.g. local authorities, housing 
associations, Money Advice Service, Citizens Advice Scotland, Money 
Matters, Scottish Government and the Improvement Service) to discuss the 
proposed standard and related competencies.  
 
15. We further understand that Accountant in Bankruptcy, with Money 
Advice Scotland, will seek to pilot the module and the Standard ahead of 
their roll out. 
 
16. The Committee invites the Scottish Government to outline— 
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 what system of monitoring and review it will put in place with regards 
the content of the module and the Standard and which external bodies 
will be involved; and 

 its approach to teaching financial education in schools. 
 

Cost of providing financial education [paragraphs 83-92] 
17. The Committee considers there is a preventative aspect to the 
provision of financial education in that such education can prevent people 
getting into future financial difficulty. However, that aim must be supported 
through appropriate resources and while there is funding in the Financial 
Memorandum for development of financial education there is no additional 
money for delivery. 
 
18. The Committee invites the Scottish Government to assess the direct 
impact of this requirement (once it is in force) on the free money advice 
sector and any increase in workload for the sector. 
 
19. The Committee welcomes the comments of the Minister that the 
Scottish Government is in close contact with the free money advice sector. 
As such, we hope that he will react swiftly and positively to any calls from 
the sector, once the provision of financial education is underway, for 
additional funds to properly support the provision of such education if these 
prove necessary. We invite the Minister to clarify his intent in this matter. 
  
20. The Committee also further invites the Scottish Government to outline 
how it will monitor the efficacy and ‗success‘ of the provision of financial 
education, for example, reductions in the number of people getting into debt 
as a direct result.  
 
21. Finally, the Committee recommends that the Scottish Government 
enters into discussions with the UK Government and the financial/credit 
industry to gauge whether to increase the levy and contributions paid by the 
industry to the debt/money advice agency to help meet any increased costs 
from the provision of financial education. 
  
Online provision [paragraphs 94-100] 
22. The Committee is of the view that the provision of financial education 
in e-format may offer ease and efficiency to some debtors, for example, 
being able to run through the module at their own pace and at home. 
However, care must be taken that the provision in e-format does not over-
shadow its provision in hard copy format for those who do not own, have 
access to, or do not know how to use a computer. 
 
23. The Committee asks the Scottish Government to detail its strategy for 
making the module available to those who require financial education in 
both e-format and hard copy and how it will ensure that no individual is 
excluded or disadvantaged as a result of them not being able to access, use, 
or complete the module through a lack of availability in the format they 
require. 
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24. While provision has been made for the development of financial 
education, the Committee invites the Scottish Government to specify what 
the cost of making the financial education module available will be in (a) e-
format and (b) hard copy printing and distribution.  
 
25. The Committee asks the Scottish Government to specify what other 
formats (e.g. audio, large print) and languages the financial education 
module will be available in. 
 
26. The Committee invites the Scottish Government to confirm the 
eventual costs of development and delivery of the module once such figures 
are available.  

 
PAYMENTS BY DEBTOR FOLLOWING BANKRUPTCY 

 
Common Financial Tool  
 
Flexibility of the tool [paragraphs 109-123] 
27. The Committee recognises the concern and the desire that the new 
Common Financial Tool retains flexibility which allows money advisers to 
amend, qualify and justify the data around the debtors‘ income and 
expenditure which they input into the Tool. The application of such 
judgements is important and the Committee is pleased that the Scottish 
Government will prepare guidance around this particular issue.  
 
28. On balance, whilst we note the views expressed by Step Change Debt 
Charity Scotland regarding its own financial tool, the Committee supports 
the adoption of the Common Financial Statement as the single, mandatory, 
Common Financial Tool. 
 
29. The Committee invites the Scottish Government to outline how it will 
prepare guidance to sit alongside the Tool and which organisations will be 
involved in its preparation. We recommend that as wide as possible cross-
section of interested parties, including StepChange Debt Charity Scotland, 
are involved. 
 
30. The Committee further invites the Scottish Government to outline how 
it will monitor whether and how such guidance is then used by debt 
advisers. 
 
Debtor contribution orders 
 
The 48 month payment period [paragraphs 125-137] 
31. The Committee notes the strong views expressed by a cross-section 
of organisations regarding the proposal to increase the debtor payment 
period to 48 months from the current 36 months. We further note that the 
specific proposal of extending to 48 months was not included in the Scottish 
Government‘s initial consultation on bankruptcy law reform.  
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32. On balance, however, the Committee supports the proposal to extend 
the debtor payment period to 48 months.1 
 
Deductions from the debtor’s wages [paragraphs 138-149] 
33. The Committee considers that further assurances from the Scottish 
Government are needed to clarify the circumstances in which deductions 
from a debtor‘s income will be made. We trust that the regulations which the 
Scottish Government will bring forward (through amendment to the 1985 
Act) can provide that clarity.  
 
34. However, we note that the Delegated Powers and Law Reform 
Committee has raised this provision with the Scottish Government and is 
seeking further information on the use of the negative procedure (as an 
appropriate level of parliamentary scrutiny) and an explanation of the 
consequences or sanctions which might be imposed under this power. 
 
35. The Committee invites the Scottish Government to indicate whether it 
intends the new provisions to enable sources of income beyond 
employment, for example, in relation to pension income, rental income or 
self-employed income to be deducted from a debtor‘s income. 
 
36. The Committee further invites the Scottish Government to detail how 
any associated administrative costs for an employer will be minimised. 
 
Permitted 6 month payment break 
 
Payment break [paragraphs 150-159] 
37. Diverse views have been expressed to the Committee on the merits of 
a payment break for debtors and the circumstances in which one can be 
applied for. The Committee recognises the comments made about the 
flexibility within the existing system and the judgement which trustees can 
exercise in response to a change in a debtor‘s circumstances. However, on 
balance, the Committee supports its introduction. 
 
38. However, the Committee invites the Scottish Government to clarify 
whether there is sufficient flexibility in the system proposed to allow for the 
granting of a payment break to a debtor in response to unforeseen 
emergencies (e.g. boiler breakdown). 
 

Other issues 
 
Undischarged bankrupts and bank accounts [paragraphs 160-164] 
39. The Committee welcomes the engagement by the Minister on this 
issue and his consideration of ―whether there is something that we are 
usefully able to do as part of the Stage 2 Bill process‖. The Committee 
recommends that an amendment to the Bill is made to make it easier for 

                                            
1
 Agreed to by division: For 5 (Christian Allard, Marco Biagi, Chic Brodie, Mike MacKenzie, Dennis 

Robertson), Against 3 (Alison Johnstone, Hanzala Malik, Margaret McDougall), Abstention 1 
(Murdo Fraser). There was a vote on an amendment to this recommendation. The detail of this 
vote is included in Annex A 
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undischarged bankrupts to hold a bank account provided that this issue is 
within the scope of the Bill and the Scottish Parliament‘s legislative 
competence. 
 

BANKRUPTCY WHERE DEBTOR HAS FEW ASSETS 
 

Minimal Assets Process and Low Income Low Asset debtors 
 
Six month discharge period [paragraphs 171-178] 
40. The Committee recognises the well-intentioned purpose behind the 
introduction of a six-month discharge process under the new Minimal 
Assets Process and that there is support for this in the evidence received. 
However, it should be noted that this support is not absolute and that there 
are reservations about what is proposed amongst some of those that gave 
evidence to us. As such, we consider a cautious approach should be 
adopted by the Scottish Government at this time, particularly as the new 
Process will apply to arguably the most vulnerable of debtors. 
 
41. On balance, the Committee supports the provision of a six-month 
discharge under the new Minimal Assets Process but invites the Scottish 
Government to publish, one year after the introduction of the Process, a 
report on the impact of this new ‗early‘ discharge provision and what actions 
it will take if further improvements are needed.2 
 
Fee levels [paragraphs 179-191] 
42. The Committee recognises that the setting of a fee to enter into 
bankruptcy can deter applications from debtors who seek to benefit from the 
new Minimal Asset Process but who are not in fact eligible. 
 
43. The Committee notes the comments of the Accountant of her desire to 
set the Minimal Assets Process fee to below £100 if this can be achieved and 
we support this aim.   
 
44. Whilst we do recognise the problems that can be faced by some 
debtors in paying this fee, we nevertheless support the need for the 
Accountant in Bankruptcy to cover its costs.3 
 
Debt level [paragraphs 192-196] 
45. The Committee recognises the concerns expressed by a cross-section 
of organisations in evidence about the £10,000 maximum debt level for entry 
to the Minimal Assets Process and how this may prevent intended 
beneficiaries from accessing this route into bankruptcy. Given the evidence 

                                            
2
 Agreed to by division: For 6 (Christian Allard, Marco Biagi, Chic Brodie, Murdo Fraser, Mike 

MacKenzie, Dennis Robertson), Against 3 (Alison Johnstone, Hanzala Malik, Margaret McDougall). 
There was a vote on an amendment to this recommendation. The detail of this vote is included in 
Annex A 
3
 Agreed to by division: For 6 (Christian Allard, Marco Biagi, Chic Brodie, Murdo Fraser, Mike 

MacKenzie, Dennis Robertson), Against 3 (Alison Johnstone, Hanzala Malik, Margaret McDougall). 
There was a vote on an amendment to this recommendation. The detail of this vote is included in 
Annex A 
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presented to the Committee, we ask the Scottish Government to respond, in 
the Stage 1 debate, as to whether it will increase this figure.4  
 
46. If the Scottish Government is not minded at this stage to increase the 
maximum debt level, we invite the Scottish Government to detail in its 
response to this report how the £10,000 figure will be monitored and what 
‗triggers‘ would cause it to increase the level at a future point. 

 
FUNCTIONS OF SHERIFF AND ACCOUNTANT IN BANKRUPTCY IN 

BANKRUPTCY 
 
The Accountant in Bankruptcy lacks the necessary expertise to adjudicate on such 
matters/The potential for conflict of interests/Costs [paragraphs 211-250] 
47. The Committee recognises the strong concerns expressed by some 
regarding the proposed transfer of certain functions from the courts to the 
Accountant in Bankruptcy. We also understand why such concerns were 
expressed given the importance of protecting the rights of individuals – 
debtors, creditors, trustees – when deciding on such matters. In our view, 
the provision of a ―fair and just‖ process is a fundamental principle which 
must be, and seen to be, at the core of the decision-making process and that 
the transfer of these functions should in no way erode or diminish such 
rights. 
 
48. At this stage, the Committee is content to give its approval in principle 
to the proposal set out in the Bill. However, we invite the Scottish 
Government to respond to a number of issues. 
 
49. With regards to costs, the Committee notes that a fees Order, in due 
course, will be brought forward. Consideration therefore of the level of the 
fees to be charged, for what, and how these compare with existing fees 
charged may be a matter for this Committee, or whichever committee is 
designated to consider that Order, to consider at that time. However, we 
believe that some additional information from the Scottish Government at 
this time would be helpful. 
 
50. The Committee invites the Scottish Government to indicate whether 
any additional funds will be required by the Accountant in Bankruptcy to 
cover its costs as a result of any increase in staff, training, seeking external 
legal and/or insolvency advice to deal with the increase in workload and 
responsibility. 
 
51. Furthermore, the Committee invites the Scottish Government to report 
before the conclusion of Stage 1 on the outcome of any meeting it has with 
the Sheriffs‘ Association and outline what actions are to be taken, and when, 
as a result. 
 

                                            
4
 There was a vote on an amendment to this conclusion. The detail of this vote is included in Annex 

A 
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52. The Committee further invites the Scottish Government to seek the 
views of key organisations, such as the Sheriffs‘ Association, Law Society of 
Scotland, Insolvency Practitioners Association, Institute of Chartered 
Accountants in Scotland, the Association of British Credit Unions Ltd. 
StepChange Debt Charity Scotland, and Money Advice Scotland on what 
internal mechanisms the Accountant in Bankruptcy should put in place to 
guarantee the required separation of staff responsibilities, negate conflicts 
of interest, ensure there is openness in the internal decision-making 
process, and how that process itself, and the decisions made, will be clearly 
and properly publicised and recorded on the Accountant in Bankruptcy 
website. 
 
53. The Committee also asks the Scottish Government to outline what 
monitoring the Accountant in Bankruptcy will put in place to assess whether 
there has been any diminution with respect to the overall process of 
decision-making and in the quality of the decisions made and how it will 
publicly report (in the Accountant in Bankruptcy annual report) on 
performance in relation to the exercise of these new functions. 
 
54. Finally, the Committee asks the Scottish Government to confirm that 
all information relating to those functions currently dealt with by sheriffs and 
which is publicly accessible will also be made publicly available should the 
proposed functions be transferred. 
  

MORATORIUM ON DILIGENCE 
[paragraphs 254-261] 

 
55. The Committee is broadly satisfied with these provisions which, as 
witnesses highlighted, may provide valuable ‗breathing space‘ to debtors. 
However, we would like to see clarity from the Scottish Government on a 
number of points. 
 
56. The Committee invites the Scottish Government to confirm whether 
applications under bankruptcy will be treated in the same way as those 
under the Debt Arrangement Scheme where the moratorium continues until 
a final decision to grant or refuse the programme is made. 
 
57. The Committee also invites the Scottish Government to clarify— 
 

 what ―protection‖ the Bill provides when the debtor application is 
incomplete; and 

 the position in relation to any funds held in a bank account which 
might be frozen when the intimation is made and whether there could 
be some unintended consequences as a result. 
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DISCHARGE FOLLOWING BANKRUPTCY 
 

Removal of automatic discharge/Debtor co-operation/Interaction between 
discharge and the requirement to make payments for 48 months/Financial 
education and discharge [paragraphs 267-281] 
58. The Committee accepts that discharge should be linked to the 
debtor‘s co-operation as this enables a better balancing of the interests of 
debtors and creditors. However, the Committee is also persuaded that the 
ending of automatic discharge is a significant change which may have 
unintended consequences and is not persuaded by the case for the ending 
of automatic discharge as proposed in the Bill.  
 
59. The Committee heard evidence that uncooperative debtors may 
currently be retained under restrictions of bankruptcy for two to 15 years by 
way of a bankruptcy restriction order obtained through the court. In addition 
discharge may be deferred beyond the existing period of sequestration if 
that will benefit the creditor. 
 
60. Should the Scottish Government remain minded to remove automatic 
discharge, the Committee calls on the Scottish Government to clarify the 
circumstances in which a debtor would be assessed as not having ―co-
operated with the trustee‖; and, to confirm how a debtor who has remained 
cooperative but who has not ―complied with the statement of undertakings‖ 
as a result of changing circumstances could be confident of discharge. 
 

MISCELLANEOUS AMENDMENTS 
[paragraphs 282-285] 

  
61. The Committee is content with the objectives of these provisions as 
set out in the Bill and the Policy Memorandum. 
 

ACCOMPANYING DOCUMENTS AND GENERAL PRINCIPLES 
[paragraphs 286-293] 

 
Policy Memorandum 
 
62. The Committee considers the Policy Memorandum provides adequate 
detail on the policy intention behind the Bill and explains why alternative 
approaches considered were not favoured. We are also content with the 
consultation conducted by the Scottish Government prior to introduction of 
the Bill although we note the proposal to extend the debtor payment period 
was not consulted upon.  
 
Financial Memorandum 
 
63. Notwithstanding the conclusions we have reached in this report, and 
the request for further information relating to certain costing, we are content 
with the level of detailed provided in the Financial Memorandum. 
 
 

198



Economy, Energy and Tourism Committee, 13th Report, 2013 (Session 4) 

 11 

Delegated powers 
 
64. The Committee notes that the Delegated Powers and Law Reform 
Committee is awaiting further information from the Scottish Government in 
respect of these provisions. We await that response, and the subsequent 
consideration and views of that Committee.  
 
General principles 
 
65. The Committee supports the general principles of the Bill. However, 
as set out in this report, there are a number of areas where we request 
further information and clarification before the Bill completes its passage 
through the Parliament. 
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BANKRUPTCY AND DEBT ADVICE (SCOTLAND) BILL 
 
 

1. This report sets out the conclusions and recommendations of the Economy, 
Energy and Tourism Committee‘s Stage 1 scrutiny of the Bankruptcy and Debt 
Advice (Scotland) Bill. 
 

INTRODUCTION 
 

2. The Bill was introduced in the Parliament by the Scottish Government on 11 
June 2013.5 The lead Minister is Fergus Ewing, Minister for Energy, Enterprise 
and Tourism. 
 
3. The Committee was designated by the Parliamentary Bureau as lead 
committee for Stage 1 consideration of the Bill. No committees were designated as 
secondary committees. The Delegated Powers and Law Reform Committee 
considered and reported6 on the delegated powers provisions in the Bill while the 
Finance Committee considered and reported on the Bill‘s Financial Memorandum.7 
 
The purpose of the Bill 
 
4. The purpose of the Bill is ―to amend the Bankruptcy (Scotland) Act 1985; 
and for connected purposes‖.8 The Policy Memorandum sets out the key principles 
of the Bill which, the Scottish Government considers, aims to ensure that 
―appropriate, proportionate, debt management and debt relief mechanisms are 
available to the people of Scotland which are fit for the 21st Century‖. In addition, 
the Bill seeks ―to support the AiB [Accountant in Bankruptcy] in improving its 
services underpinned by the following principles: 
 

 ensuring that the people of Scotland have access to fair and just processes 
of debt advice, debt relief and debt management; 

 those individuals who can pay should pay their debts, whilst acknowledging 
the wide range of circumstances and events that contribute towards 
financial difficulty and insolvency for both individuals and businesses; and 

 securing the best return for creditors by ensuring that the rights and needs 
of those in debt are balanced with the rights and needs of creditors and 
businesses‖.9 

 
5. The Bill proposes a number of changes to the personal bankruptcy regime 
including: 
 

 providing for compulsory money advice; 

                                            
5
 Bankruptcy and Debt Advice (Scotland Bill and accompanying documents. Available at:  

www.scottish.parliament.uk/parliamentarybusiness/Bills/64534.aspx 
6
 Delegated Powers and Law Reform Committee. Available at:  

www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/69328.aspx 
7
 Finance Committee. Available at: 

www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/65981.aspx 
8
 Bankruptcy (Scotland) Act 1985. Available at: www.legislation.gov.uk/ukpga/1985/66/contents 

9
 Policy Memorandum, paragraph 3 
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 requiring financial education in certain circumstances; 

 introducing a ―common financial tool‖ to be used to calculate the payment a 
debtor may be expected to make to their creditors; 

 introducing a new route into bankruptcy for those with little by way of 
income and assets – the ―Minimal Assets Process‖; 

 extending the period for which the practical consequences of bankruptcy 
may be felt to four years; 

 removing automatic discharge from bankruptcy; and 

 transferring a number of functions from the sheriff court to the Accountant in 
Bankruptcy. 

 
Parliamentary scrutiny 
 
Our approach 
6. The Committee issued a call for evidence seeking views from key 
individuals and organisations. We held a series of oral evidence sessions and 
were ably assisted throughout the process by our adviser, Nicholas Grier, to whom 
the Committee is greatly indebted. We are grateful to those who provided written 
and oral evidence and helped develop our understanding of this complex area.  
 
7. We also wish to thank the debt advisers and individuals who met with us at 
our external event in Irvine and who spoke so openly and ably about their 
individual experiences. The Committee appreciates the contribution they each 
made to our scrutiny of this Bill. We also wish to thank the advisers at the Money 
Matters team at North Ayrshire Council for their worthwhile demonstration and 
briefing on the workings of the common financial statement. 
 
8. Copies of the written evidence and Official Reports of the oral evidence 
sessions are available on the Bill webpage.10 
 
Current statutory debt solutions 
 
9. The Bill deals with a number of issues relating to bankruptcy and debt 
advice. However, it may be helpful to first of all set out some background to the 
bankruptcy process. In particular it should be explained that although the words 
―bankrupt‖ (to describe an individual who is unable to pay their debts) and 
―bankruptcy‖ are used throughout this document, technically the words used in 
Scots law are ―debtor‖ and ―sequestration‖. However, in the interest of intelligibility, 
the word ―sequestration‖ has been reserved for the specific legal processes of 
being declared bankrupt by the courts or the Accountant in Bankruptcy, and the 
word ―bankruptcy‖ has generally been used throughout this report in a wider sense 
to cover the overall process undertaken by the debtor.  
 
10. The term ―statutory debt solution‖ is used to describe the three legislative 
options available to someone who cannot pay their debts: the Debt Arrangement 
Scheme, a protected trust deed, and bankruptcy.  

                                            
10

 Economy, Energy and Tourism Committee. Bankruptcy and Debt Advice (Scotland) Bill. 
Available at: www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/65168.aspx 
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Debt Arrangement Scheme 
11. This enables a debtor to make reduced payments towards their debts under 
a ―debt payment programme‖ while being protected from court action by creditors. 
It was introduced by the Debt Arrangement and Attachment (Scotland) Act 200211 
and can be described as a form of debt management rather than debt relief as 
debts are not automatically written off as a result of participation. Rather, it is 
designed to allow debtors to fully repay their debts over a longer period of time. As 
a result, those with insufficient disposable income to fully repay their debts (e.g. 
because they have a low income or a high level of debt) are not usually able to 
use the Scheme and must consider another way to deal with their debt situation. 
When a debtor enters the Scheme, interest and charges accruing on their debts 
are frozen for as long as the programme remains in operation. Debts can be 
written off where creditors agree and a debtor has participated in the Scheme for 
12 years and paid off 70% of what they owe. 
 
12. The Scheme is administered by the Accountant in Bankruptcy. Access is 
free to debtors but both the Accountant in Bankruptcy and the agencies 
responsible for distributing payments to creditors take a percentage of the funds 
distributed to cover their costs. Where creditors object to a debtor‘s repayment 
proposal, the Accountant in Bankruptcy applies a ―fair and reasonable‖ test to 
decide whether to give approval to the debt payment programme. Unlike other 
statutory debt solutions, debtors are not required to sell significant assets (such as 
a home or valuable car) to participate. 
 
13. The debtor must receive advice from an ―approved‖ money adviser before 
they can enter. The Accountant in Bankruptcy identified that access to an 
approved adviser was acting as a barrier to debtors‘ using the Scheme therefore 
the law was amended in 2011 to allow a wider category of people to act as 
advisers, including insolvency practitioners (who charge for their services), 
Citizens Advice Bureau advisers and local authority staff.12 
 
Protected Trust Deed 
14. This is a voluntary agreement between debtor and creditors in which their 
income and assets are administered by an insolvency practitioner (known as a 
trustee) for the benefit of creditors. It is a form of personal insolvency and is 
regulated by the Bankruptcy (Scotland) Act 1985 (the ―1985 Act‖). When a trust 
deed becomes protected, creditors are prevented from taking court action against 
the debtor. To become protected, a majority of creditors are required to consent to 
the proposals contained in the deed (in practice, such consent is sometimes 
―deemed‖ because a creditor has not responded).  
 
15. Protected trust deeds generally cover a period of three years (to be 
extended to four years13), during which a debtor is expected to make contributions 

                                            
11

 Debt Arrangement and Attachment (Scotland) Act 2002. Available at: 
www.legislation.gov.uk/asp/2002/17/contents 
12

 As defined in the Debt Arrangement Scheme (Scotland) Regulations 2011 (SSI 2011 No.141). 
Available at: www.legislation.gov.uk/ssi/2011/141/pdfs/ssi_20110141_en.pdf 
13

 The Protected Trust Deeds (Scotland) Regulations 2013. Available at: 
www.legislation.gov.uk/sdsi/2013/9780111021361 
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to their debts from income and assets. After the agreed period, if the debtor has 
co-operated with the trustee, most outstanding debt (not, for example, court fines 
or student loans) is written off. This makes the deed a form of debt relief. The 
insolvency practitioner will usually sell any assets of value, including a family home 
(although the Home Owner and Debtor Protection (Scotland) Act 201014 made it 
possible to exclude the family home in certain circumstances).  
 
16. The trustee will charge a fee for administering the deed which is paid out of 
the debtor‘s estate (income and assets). This reduces the money available to be 
distributed to creditors. It also means that a debtor has to have some disposable 
income (or other assets) to enter otherwise an insolvency practitioner will not be 
prepared to administer it as they will not get paid. Thus, those on low incomes may 
not be able to access protected trust deeds. 
 
Bankruptcy 
17. When a debtor cannot pay debts of £1,500 or more, and they meet other 
criteria specified in the 1985 Act, they are able to apply for personal bankruptcy. In 
addition, creditors can, in certain circumstances, force a debtor into bankruptcy. In 
either case, the debtor‘s assets are administered by a trustee (an insolvency 
practitioner or the Accountant in Bankruptcy) for the benefit of creditors. It is also 
usual for the trustee to seek a contribution from income. Bankruptcy currently lasts 
for a period of one year in most circumstances (the Bill seeks to increase the 
practical impact of bankruptcy to four years). A contribution from income is usually 
made for three years. The trustee can generally sell any valuable assets, including 
a family home in order to release funds to pay creditors. 
 
18. The costs of administering a bankruptcy are met from the debtor‘s estate 
and, where there is insufficient money, by the trustee. Therefore, insolvency 
practitioners are unlikely to be willing to take the role of trustee unless they are 
sure that they can realise sufficient funds in the estate to meet their fees and 
costs. In most bankruptcies, the Accountant in Bankruptcy is the trustee and any 
shortfall in administration costs is met by the public purse.  
 
19. The current routes into bankruptcy are explained in more detail below. 
 
Compulsory sequestration  
20. A debtor may be compulsorily sequestrated by a creditor following a petition 
by a creditor to the sheriff court, or by petition by the trustee of a protected trust 
deed for a debtor when the debtor has not been abiding by the terms of the deed. 
This Bill does not deal with these routes into bankruptcy. 
 
Voluntary sequestration  
21. A debtor may (since the Bankruptcy and Diligence etc. (Scotland) Act 
200715) apply for their own sequestration to the Accountant in Bankruptcy. This is 
relatively cheap, quick, and avoids appearing in the sheriff court. There are three 
ways this may be done: 

                                            
14

 Home Owner and Debtor Protection (Scotland) Act 2010. Available at: 
www.legislation.gov.uk/asp/2010/6/part/1 
15

 Bankruptcy and Diligence etc. (Scotland) Act 2007. Available at:  
www.legislation.gov.uk/asp/2007/3/contents 
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 apparent insolvency route; 

 Low Income Low Asset Route (known as ―LILA‖); and 

 certificate route. 
 
22. All three routes require the completion of the same form by the debtor. A 
debtor with substantial assets but many debts would use the apparent insolvency 
route;16 a debtor with few assets and debts within certain parameters would use 
the Low Income Low Asset route; and a debtor with some assets and income, but 
nevertheless unable to pay their debts as they fell due, and who would not fit the 
administration route, could use the certificate route. This requires the debtor to be 
certified by a money adviser or an insolvency practitioner as being unable to pay 
their debts as they fall due, and to be aware of the consequences of being 
sequestrated. The debtor has 30 days after certification to apply for sequestration 
or the certificate lapses.   
 
Trends 
23. The graph below look at recent trends in the use of the three debt options: 
  

 
Source: Accountant in Bankruptcy 

 
Note: the Low Income Low Asset route was introduced in April 2008 and is likely to have 
contributed to the steep rise in bankruptcies at this time as there was believed to be 
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significant pent-up demand for this route into bankruptcy from debtors who had previously 
been unable to access bankruptcy. 
 

24. The remainder of the report sets outs the Committee‘s consideration of the 
evidence presented on the Bill. 
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ADVICE AND EDUCATION 
 

Money advice  
 
Objectives in the Bill 
25. The Bill (section 1) proposes that those seeking bankruptcy would have to 
obtain prior advice from an approved money adviser. Currently, entry into 
bankruptcy only requires advice to be taken when entering bankruptcy through the 
Certificate of Sequestration route, the Debt Arrangement Scheme, or the protected 
trust deed. The intention is to ensure that money advice is taken prior to entering 
all forms of debt relief and debt management solutions. 
 
26. Money advice differs from financial education (see paragraphs 62-100). It 
would be given by an approved money adviser to an individual facing debt 
problems and would be more immediate and particular to the individual‘s situation. 
It would assist in identifying what the right debt solution is for the debtor based on 
their circumstances. 
 
Making it mandatory 
27. Most debtors already obtain money advice. The intention of the Scottish 
Government is to ensure that all debtors receive advice. There was support for the 
requirement from, for example, Citizens Advice Scotland,17 StepChange Debt 
Charity Scotland,18 Lloyds Banking Group,19 Money Advice Trust,20 and the 
Association of British Credit Unions Ltd.21 
 
28. However, some support was more for the idea in principle rather than for 
the substance of the proposal. The point was made to the Committee that a well-
informed debtor, who knew perfectly well what they were doing when applying for 
bankruptcy, could not so apply until they had obtained advice. Money Advice 
Scotland recognised that there ―may be people who feel they don‘t need the 
advice, or indeed who do seek advice and then take action to do something else 
other than what was advised‖.22 
 
29. In addition, while the Law Society of Scotland recognised that advice was a 
―good idea in principle‖ and ―should be available‖ it was ―not convinced that such 
advice should be mandatory‖.23 In oral evidence, it said— 

 
―it should be the choice of the debtor. Making it mandatory is quite a big 
step to take in impinging on people‘s rights‖.24 
 

30. Similarly, the Institute of Chartered Accountants in Scotland stated that 
―there are very few individuals who enter into a statutory debt relief arrangement 
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without obtaining advice from an appropriate source and therefore it is unclear why 
there is a requirement to introduce this requirement into legislation‖.25 KPMG 
stated that the lack of an ‗opt out‘ ―arguably restricts access to debt relief‖.26 This 
‗opt out‘ was supported by the Institute of Chartered Accountants in Scotland.27  
 
31. The Committee is aware that money advice is already a mandatory 
requirement in other statutory debt solutions. As such, the Committee 
reflected on a situation where money advice was mandatory for one debt 
solution but not another which, in the words of Money Advice Scotland, 
would lead to a situation where policies ―are out of kilter with each other‖.28  
 
32. On balance, the Committee supports the principle of ‗completeness‘ 
across the debt solutions. The Committee agrees that there should be a 
requirement for debtors to obtain mandatory money advice from an 
approved money adviser prior to entering bankruptcy. We do not believe this 
would be an unnecessary burden on the debtor. Whilst we recognise that 
while some debtors may consider they are familiar with the range of debt 
solutions, and what the most appropriate solution for them may be, that may 
not in reality be the correct solution. The provision of mandatory advice 
would increase the opportunity for the right debt solution being offered 
under the right circumstances. 
 
33. In those situations where the debtor is in fact ‗well informed‘ then the 
provision of money advice from the approved adviser may be relatively 
quick and straightforward. 
 
34. Finally, whilst we recognise that some debtors may choose to ignore 
the advice given, we do not accept that that is a reason why it should not 
always be given.     
 
Cost of providing advice and the potential impact on resources 
35. A key concern expressed by some was the cost impact which the 
mandatory provision of debt advice will have. In the Financial Memorandum to the 
Bill, the Accountant in Bankruptcy estimates that ―only between 6-8% of current 
applications that take either the Apparent Insolvency or LILA routes are made 
without the debtor having had access to money advice‖. It also believes that ―a 
proportionate increase of this scale will have a manageable impact on money 
advisers‘ capacity and caseload, particularly as the range of channels available to 
money advisers to provide advice is expanding‖ (for example, the telephone or via 
online advice tools such as StepChange‘s ‗Debt Remedy‘ tool).29  
 
36. It should be noted that the Financial Memorandum makes no provision for 
additional funding to support mandatory debt advice by, for example, the ‗free 
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money advice sector‘ across local authorities, debt charities and local citizens 
advice offices. 
 
37. Regarding this point, Citizens Advice Scotland said it was— 
 

―disappointed that the AiB does not think that the requirement for mandatory 
advice will have an impact on the money advice sector. Such a 
requirement, in addition to mandatory financial education, will have an 
impact on free advice services. It needs to be matched with adequate 
resources to ensure that we can provide that advice without having waiting 
times that are weeks long‖.30 
 

38. It went on to say that ―if you want quality advice it needs to be funded‖.31 
 
39. Similar points were made by StepChange Debt Charity Scotland which was 
―concerned about the detrimental impact on the advice sector of access to free 
advice, at a time where more and more people are seeking assistance and 
resources are being cut‖.32

 Haddington CAB referred to the ―additional pressures 
this will put on an already overstretched service which is working near to over 
capacity‖ and went on to state that if advice is mandatory ―then it must be properly 
resourced and not in the ad hoc way that it is currently‖.33 Further, Falkirk Council 
had calculated that the Accountant in Bankruptcy‘s figure of 6-8% could mean an 
additional 48-64 clients which, coupled with the provision of financial education, 
would require ―at least one additional team member to meet this increased 
demand‖.34   
 
40. The Committee, however, notes the conclusion of Highland Council that 
while this requirement will be an ―additional pressure on our resources‖ the 
provision of money advice prior to an application for bankruptcy ―will hopefully cut 
down on the cases we in The Highland Council encounter who have been or are 
still bankrupt and are again failing to maintain their current liabilities‖.35    
 
41. Lloyds Banking Group stated that while the banks do not provide a direct 
aid programme to Citizens Advice Bureaux, which it saw as ―the Government‘s 
responsibility‖ they did ―play‖ their part. Similarly the Consumer Finance 
Association confirmed that larger lenders of shorter-term finance work with debt 
advice agencies, for example, by offering funding and working with them on 
exchange schemes and learning how one another‘s businesses work.36 
 
42. The Committee raised the cost of providing money advice with insolvency 
practitioners. The Insolvency Practitioners Association said that ―most‖ 
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practitioners currently offer ―at least a one-hour free consultation‖ and at times this 
can be ―considerably more‖. When asked whether such advice in the future would 
also be free it said it could ―see no reason for that ever to change‖.37

  
 

43. A related point was made by Carrington Dean, which drew attention to the 
free advice sector. It stated that— 
 

―we are prepared to provide access to services, however, there are many 
clients on low income for whom it would be unethical for us to provide fee 
charging services. Although many private sector firms do undertake pro-
bono, this cannot remove the need to have an adequately funded free advice 
sector‖.38 

 
44. The Committee raised this issue, and the additional ―pressure‖ which the 
provision of money advice may place on money advisers and citizens advice 
bureaux, with the Bill team. When asked how the free money advice sector will 
cope ―with all this additional work with no more resources‖ the Bill team replied 
that it did— 
 

―not think that the measure adds a new burden on the advice sector, as we 
believe that the relevant group of clients will already be known to the money 
advisers, so it will not increase their work‖.39  

 
45. The Committee raised the issue of resources and the ‗burden‘ this 
requirement will place with the Minister who said that the Scottish Government had 
―clear information on the additional burden on the money advice sector‖. In 
elaboration, he said that before the Scottish Government decided that mandatory 
advice would be required before entry into sequestration, it ―wanted to ascertain 
the likely additional burden on the money advice sector‖ which estimated that 
advice was not taken in ―between 6-8% of current applications‖ and, as such, ―the 
additional burden will be relatively modest‖.40 
 
46. It has not been possible to establish whether or not the mandatory 
provision of money advice will place an additional financial and resource 
burden on the advice sector. This is because of the lack of quantitative data 
on increased client numbers and on the potential complexity of the new case 
load. The Committee therefore asks the Scottish Government to indicate— 
 

 what the impacts on the ‗free money advice sector‘ of a 6-8% increase 
in cases would mean with regards actual client numbers and the time 
spent by debt advisers with clients, factoring in the complexity of 
cases involved; 
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 whether it estimates that the mandatory provision of money advice 
will lead to a reduction in cases in the ‗free money advice sector‘ and, 
if so, when it would expect to see such a reduction; and 

 what other factors it took into consideration for example, increased 
work for the ‗free money advice sector‘ as a result of welfare reform, 
when it made its decision not to make specific funding available as a 
consequence of this Bill; and whether, in the light of concerns 
expressed in evidence, it will make additional funding available to the 
‗free money advice sector‘.  

 
47. The Committee invites the Scottish Government to put in place 
processes to— 
 

 assess the direct impact of this requirement on the free money advice 
sector (once it is in force) and any increase in workload for the sector; 
and 

 monitor, either through case recording systems or specific research, 
what advice is given by approved money advisers and whether this is 
accepted or ignored by the debtor (and, if possible, for what reason). 
This could assist in testing the quality of the advice given, gauging 
the performance of money advisers, and tracking the progress of 
debtor cases. This information should be reviewed independently and 
published as part of the Accountant in Bankruptcy annual report. 

 
48. Finally, the Committee invites the Scottish Government to enter into 
discussions with the UK Government and the financial/credit industry to 
gauge whether to increase the levy and contributions paid by the industry to 
the debt/money advice agency to help meet any increased costs. 
 
Advisers: Definition, quality and qualifications 
49. As referred to earlier, the law in relation to ―approved‖ money advisers was 
amended in 201141 to allow a wider category of people to act in relation to the 
Debt Arrangement Scheme and now includes insolvency practitioners, Citizens 
Advice Bureau advisers and local authority staff. 
 
50. A concern raised in evidence to the Committee was that ―more important 
than simply access to debt advice is that debtors should be able to access suitable 
quality debt advice‖.42 The Institute of Chartered Accountants in Scotland believed 
that the ―best advice‖ is— 

 
―obtained from those who are sufficiently experienced and qualified to take 
into account all the circumstances of an individual. It is essential therefore 
that the definition of a Money Adviser includes IPs [insolvency 
practitioners]‖.43 
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51. Citizens Advice Scotland believed that the advice received by debtors 
should be ―suitable and appropriate for their needs‖. It highlighted concerns over 
the qualifications of advisers and that money advice can be provided by 
organisations or individuals ―working towards type 2 of the Scottish National 
Standards for Advice and Information whereas previously attainment of type 2 was 
the minimum standard, if the organisation was not a CAB, local authority, 
insolvency practitioner or authorised by the DAS Administrator‖.44  
 
52. In oral evidence, it said ―we worry that that is somewhat open-ended, so we 
would prefer the bill to mention a higher standard‖. StepChange Debt Charity 
Scotland supported ―the idea that money advisers should have qualifications up to 
type II of the Scottish national standards‖.45 
 
53. StepChange Debt Charity Scotland also sought clarification on the issue of 
online advice and what standards would be set with regards quality, relevance 
etc.46 The Association of British Credit Unions Ltd wanted to ensure that the 
quality of advice given ―is monitored and inspected‖.47  
 
54. Views were expressed that insolvency practitioners should be included as 
approved money advisers. The Committee asked witnesses whether insolvency 
practitioners should be included in the list of organisations that can provide money 
advice. Alison Anderson of Armstrong Watson believed that insolvency 
practitioners ―should be included in the list of money advisers. We are highly 
regulated, experienced and highly qualified to give that money advice‖. This view 
was supported by Wylie & Bisset and Max Recovery Ltd.48 
 
55. A further issued raised with the Committee was safeguards. The 
Association of British Credit Unions Ltd believed that advisers giving money advice 
must be independent from the person or company which then manages the 
recommended debt relief or debt management solution to ensure there are no 
suggestions of conflicts of interest or ―steering‖ towards a particular debt solution 
which delivers the biggest profit to the trustees.49  
 
56. Max Recovery Ltd felt there was a need for proper regulation by regulators 
who are aware of what is going on. It said that ―if we said that IPs [insolvency 
practitioners] could not take on such cases, my concern would be that cosy 
arrangements might arise whereby people might say, ―Okay, I will not take the 
case, but Fred down the road will take it, and I know that I will get his cases.‖‖ It 
recognised there would still be scope for abuses, although it did ―not think that that 
would be widespread‖. It also questioned whether something might be done during 
the six-week moratorium period although it did admit that it was ―not quite sure 
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how that would work if people had already acted on the advice when they entered 
the moratorium, but perhaps some sort of cooling-off period could be built in‖.50  
 
57. The Committee understands that the definition of a money adviser, 
which will be set out in Regulations, will be the same at that currently 
provided for in relation to the Debt Arrangement Scheme. However, the 
Committee asks the Scottish Government to confirm that those currently 
categorised as money advisers under the Debt Arrangement Scheme will 
similarly be classed as money advisers in respect of the requirements under 
this Bill and that this will include insolvency practitioners. 
 
58. The Committee invites the Scottish Government to indicate when 
Regulations on this matter will be laid before the Parliament. 
 
59. The Committee urges the Scottish Government to consider that the 
minimum requirement for an adviser across all debt solutions and in both 
the free and fee charging sectors should be to have attained type 2 of the 
Scottish National Standards for Advice and Information. We also invite the 
Scottish Government to set out how it will monitor/audit all sectors of the 
industry to ensure that all approved money advisers meet this standard.  
 
60. The Committee invites the Scottish Government to detail how it will 
ensure there will be a minimum standard with respect to the quality and 
content of online advice tools and how such tools used across debts 
sectors will be monitored/audited and regulated. 
 
61. The Committee further invites the Scottish Government to outline 
what safeguards it will put in place to minimise instances of conflicts of 
interest when advisers suggest particular debt solutions which are not in the 
best interest of the debtor or creditor but of the trustee.  
 
Financial education 
 
Objectives in the Bill  
62. The intention of the Bill (section 2) is ―to introduce a financial education role, 
as part of the Financial Health Service‖.51 The Accountant in Bankruptcy is seeking 
to provide support to debtors to help them avoid financial problems in the future 
and is developing a National Standard for Financial Capability Education in 
conjunction with Money Advice Scotland.  
 
63. This education would not be mandatory in all cases but only when the 
trustee considers the debtor meets one or more of the following criteria and it 
would be ―appropriate‖ for the debtor.52 The— 
 

a) person has been made bankrupt (anywhere) in the previous five years;  
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b) person has signed a trust deed or Individual Voluntary Arrangement in 
England & Wales or Northern Ireland (whether completed or failed) within 
the last five years or similar arrangement;  

c) person has been in a debt management programme (this should 
encompass a Debt Payment Programme under the DAS Scheme, any 
contractual scheme agreed with creditors, or any informal agreement where 
regular payments have been made) within the last five years;  

d) person has been issued with a Bankruptcy Restrictions Order (BRO) (or 
Bankruptcy Restrictions Undertaking (BRU), though only for transitional 
purposes as they are being repealed) or are currently under investigation 
for a BRO. The trustee can check on the Accountant in Bankruptcy website 
or the UK Insolvency Service website if there is a BRO or BRU, or ask the 
debtor if an investigation is ongoing;  

e) trustee has identified a pattern of issues, or course of conduct, which would 
indicate that the individual would benefit from this education (i.e. insolvency 
is due to poor money management or reckless spending); and 

f) person believes they would benefit from financial education and volunteers 
to participate in the programme.  

 
64. Financial education aims to provide more long-term and general support to 
a debtor by promoting good money management and would seek to ensure that 
when a debtor comes out of their debt management or debt relief solution they 
have the rights skills and knowledge to avoid ending up in debt again. 
 
Should it be mandatory? 
65. During our evidence taking, similar concerns were expressed about the 
mandatory requirement of financial education (and money advice). 
 
66. The Money Advice Service ―strongly‖ supported the inclusion of financial 
education into the statutory debt process.53 The Association of British Credit 
Unions Ltd supported mandatory provision54 while Citizens Advice Scotland 
believed that financial education ―could have a beneficial impact for debtors‖ 
although it did refer to ―the lack of detail‖ in the Bill and drew attention to issues 
around delivery, provision and participation which ―makes this impact difficult to 
judge‖.55 It also considered that the Bill ―leaves significant questions about who will 
provide the training, what format it will take, who will provide evidence of 
completion, who will enforce it and what the consequences will be if the person 
does not take up the financial education‖.56  
 
67. The Law Society of Scotland believed that financial education was a ―good 
idea in principle‖.57 Similar ‗in principle‘ support was expressed by Money Advice 
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Scotland.58 Lloyds Banking Group was supportive, albeit it was concerned about 
―demand and capacity‖.59 
 
68. Carrington Dean stated it was ―cautious‖ about this proposal60 while 
StepChange Debt Charity Scotland stated there was ―still uncertainty‖ around what 
would be required of the debtor, who would deliver the financial education who 
would bear its cost.61 
 
69. Other evidence ‗questioned‘ the mandatory nature and whether a voluntary 
approach might be more productive. For example, Max Recovery Ltd drew 
attention to the report by the International Association of Restructuring, Insolvency 
and Bankruptcy Professionals62 which ―makes the point that such counselling 
processes are equally valid if they are offered on a voluntary basis‖.63  
 
70. The voluntary element was highlighted by the Money Advice Trust which 
does ―not support a compulsory element of any kind‖ and which believes that for 
financial education to work it is important that ―the person taking part is a willing 
participant‖ and that the compulsory nature of the education could be seen as a 
―punishment for indebtedness‖.64 In oral evidence, the Institute of Chartered 
Accountants in Scotland said it did not support the mandatory requirement.65  
 
71. When asked whether financial education will make any difference, the Bill 
team referred to the opportunity which financial education will have to ―create a 
preventative solution for assisting people who are in debt‖.66 
 
72. The Accountant (the Chief Executive of the office of the Accountant in 
Bankruptcy) said that ―we are failing some debtors because that education is not 
available‖ and that ―it is evident that a person who repeatedly experiences 
bankruptcy needs to understand budgeting and financial management, so we 
need to help them by providing that education‖.67 
 
73. The Accountant also drew attention to the particular circumstances in which 
financial education would be mandatory. She said— 
 

―when the trustee feels that it is warranted. Some people become bankrupt 
because of a failure in business or whatever, and not because of a lack of 
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financial education, so there would be no additional benefit in forcing them 
to go to financial education. We are trying to target the provision‖.68 

 
74. The Committee recognises the variance in the degree of support for 
the mandatory provision of financial education and that, where there is 
support, this is not overwhelming and without some reservation. However, 
on balance, we support the mandatory provision of financial education in the 
circumstances set out in the Bill although we suggest that the Scottish 
Government and the Accountant in Bankruptcy consider some form of 
monitoring or pilot project to provide the necessary assurances that this 
provision is working and planned before being fully implemented across the 
country. 
 
Financial education at school 
75. A number of witnesses highlighted their belief that financial education would 
serve a more effective purpose were it part of the school curriculum. For example, 
Carrington Dean ―strongly‖ believed that it should be introduced in schools as did 
the Institute of Chartered Accountants in Scotland which believed that ―the most 
significant impact of financial education can be achieved through delivery much 
earlier in life and not after bankruptcy‖.69 In oral evidence, it recognised that earlier 
provision ―is a long-term aim‖ but added ―we are not saying that there should not 
be financial education after bankruptcy; it just seems to be a bit late‖.70

 Alison 
Anderson of Armstrong Watson thought that ―starting this sort of thing very early 
on at school is an excellent idea‖.71 
 
76. The Money Advice Service referred to research it had commissioned which 
found that ―the timing of such educational interventions is crucial‖.72  
 
77. However, there was also recognition of the need to ‗target‘ people who 
were no longer in school. Money Advice Scotland said— 

 
―many people might say, ―Let‘s have it in schools.‖ That is fine—let us have 
it in schools—but there are a whole lot of people who are well beyond 
school age who could perhaps benefit from it‖.73  

 
78. The Bill team envisaged ―its use in money advice and in a bankruptcy 
process, once there is a national standard to govern how a certain topic can be 
taught, or once people can be trained, there is no reason why it cannot be used in 
other circumstances as well, for example in early years education‖.74 
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79. The Committee raised this matter with the Accountant who said she ―would 
fully support financial education being given a higher profile in the education 
system, but that would not remove the need for us to address the people who 
have left school‖.75  
 
80. As highlighted above, the Accountant in Bankruptcy is developing a 
module and a National Standard for Financial Capability Education in 
conjunction with Money Advice Scotland. The Committee understands that 
Money Advice Scotland is hosting a consultation day on 2 December 2013 
which will allow interested groups (e.g. local authorities, housing 
associations, Money Advice Service, Citizens Advice Scotland, Money 
Matters, Scottish Government and the Improvement Service) to discuss the 
proposed standard and related competencies.  
 
81. We further understand that Accountant in Bankruptcy, with Money 
Advice Scotland, will seek to pilot the module and the Standard ahead of 
their roll out. 
 
82. The Committee invites the Scottish Government to outline— 
 

 what system of monitoring and review it will put in place with regards 
the content of the module and the Standard and which external bodies 
will be involved; and 

 its approach to teaching financial education in schools. 
 

Cost of providing financial education 
83. As with the provision of money advice, concerns were expressed at the cost 
of providing financial education and at the lack of resources made available in the 
Bill‘s Financial Memorandum to deliver this.  
 
84. A number of representations, from a cross section of organisations, were 
made around the uncertainty of what the cost of providing financial education 
would be and who would absorb that cost. For example, StepChange Debt Charity 
Scotland, Money Advice Scotland, the Law Society of Scotland, the Institute of 
Credit Management and Yuill & Kyle each identified the need for suitable 
resources in their written submissions. In oral evidence, Citizens Advice Scotland 
said that the provision of mandatory financial education ―will have an impact on 
free advice services‖.76 
 
85. The Committee asked Money Advice Scotland and Citizens Advice 
Scotland whether they had estimated how much additional resource they will need 
to deal with the consequences of the Bill.77  Money Advice Scotland did ―not know 
exactly how much funding we need‖ but did believe that it ―will need more funding 

                                            
75

 Scottish Parliament Economy, Energy and Tourism Committee. Official Report, 6 November 
2013. Col.3529 
76

 Scottish Parliament Economy, Energy and Tourism Committee. Official Report, 30 October 2013. 
Col.3475 
77

 Scottish Parliament Economy, Energy and Tourism Committee. Official Report, 30 October 2013. 
Col.3480 

216



Economy, Energy and Tourism Committee, 13th Report, 2013 (Session 4) 

 29 

going forward‖. Similarly, Citizens Advice Scotland had not made any predictions 
but was concerned that, as a result of welfare reform, more people will fall further 
into debt and that ―the number of debt clients will go up anyway‖. In addition, 
StepChange Debt Charity Scotland said that it had seen an increase in demand 
for advice from its advisers with figures up ―60% on last year‖. It said it was— 

 
―potentially taking on another six to eight staff to cope with increased 
demand. We are taking on people now because we want them to be trained 
up and in a position to help when the legislation changes‖.78 

 
86. The Bill team was unable to give ―categoric assurance‖ that there would be 
no cost implications but that it was ―working hard to minimise the costs‖. It stated 
that, at present, the development costs of the national standard for money 
advisers and the module are being met within existing budgets‖.79 
 
87. The Minister said that the Scottish Government was ―aware of the 
pressures that they [the free money advice sector] are under‖80 and that it was ―in 
virtually constant contact with the money advice sector, so we hear almost 
immediately if there are any significant changes‖.81 
 
88. The Committee considers there is a preventative aspect to the 
provision of financial education in that such education can prevent people 
getting into future financial difficulty. However, that aim must be supported 
through appropriate resources and while there is funding in the Financial 
Memorandum for development of financial education there is no additional 
money for delivery. 
 
89. The Committee invites the Scottish Government to assess the direct 
impact of this requirement (once it is in force) on the free money advice 
sector  and any increase in workload for the sector. 
 
90. The Committee welcomes the comments of the Minister that the 
Scottish Government is in close contact with the free money advice sector. 
As such, we hope that he will react swiftly and positively to any calls from 
the sector, once the provision of financial education is underway, for 
additional funds to properly support the provision of such education if these 
prove necessary. We invite the Minister to clarify his intent in this matter. 
  
91. The Committee also further invites the Scottish Government to outline 
how it will monitor the efficacy and ‗success‘ of the provision of financial 
education, for example, reductions in the number of people getting into debt 
as a direct result.  
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92. Finally, the Committee recommends that the Scottish Government 
enters into discussions with the UK Government and the financial/credit 
industry to gauge whether to increase the levy and contributions paid by the 
industry to the deb/monetary advice agency to help meet any increased 
costs from the provision of financial education. 
  
Discharge 
93. During the Committee‘s consideration of the evidence received, some 
concerns were expressed about the issue of financial education and discharge 
from bankruptcy. These are dealt with this matter later in this report (see 
‗Discharge Following Bankruptcy‘ chapter below).  
 
Online provision 
94. The Financial Memorandum states that ―Financial Capability Education‖ has 
a cost of £8,300 to develop a national standard and £13,000 to develop training 
modules.82 However, the Committee recognises the point made by Citizens Advice 
Scotland that the online provision of financial education— 
 

―may be inappropriate for many debtors. A recent survey of bureaux found 
that over half of clients seeking advice on benefits did not have access to 
the internet at home. We therefore suggest that the financial education will 
need to be in a number of flexible formats that are accessible to all debtors. 
The detail of these proposals, currently lacking, will determine whether this 
is a successful policy‖.83 

 
95. The Committee raised this with the Bill team who said that ―there will be the 
possibility of a paper-based module for people who cannot do it online, but in 
general we hope that it will be available electronically‖.84 
 
96. The Committee is of the view that the provision of financial education 
in e-format may offer ease and efficiency to some debtors, for example, 
being able to run through the module at their own pace and at home. 
However, care must be taken that the provision in e-format does not over-
shadow its provision in hard copy format for those who do not own, have 
access to, or do not know how to use a computer. 
 
97. The Committee asks the Scottish Government to detail its strategy for 
making the module available to those who require financial education in 
both e-format and hard copy and how it will ensure that no individual is 
excluded or disadvantaged as a result of them not being able to access, use, 
or complete the module through a lack of availability in the format they 
require. 
 
98. While provision has been made for the development of financial 
education, the Committee invites the Scottish Government to specify what 
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the cost of making the financial education module available will be in (a) e-
format and (b) hard copy printing and distribution.  
 
99. The Committee asks the Scottish Government to specify what other 
formats (e.g. audio, large print) and languages the financial education 
module will be available in. 
 
100. The Committee invites the Scottish Government to confirm the 
eventual costs of development and delivery of the module once such figures 
are available.  
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PAYMENTS BY DEBTOR FOLLOWING BANKRUPTCY 
 

Common Financial Tool  
 
Objectives in the Bill 
101. The Bill (section 3) seeks to create a ―Common Financial Tool‖, the purpose 
of which would be to assess what (if any) contribution from their income a debtor is 
able to make to pay to their creditors. The Accountant in Bankruptcy believes the 
provision of the Tool fits in with one of the Bill‘s key principles, that those who can 
pay should pay, and that the Tool will ensure that all individuals ―are treated the 
same providing consistency, transparency and clarity for individuals across all debt 
relief and debt management solutions‖.85 
 
How does it work? 
102. There are currently two ‗systems‘ used by the money advice sector to 
assess clients‘ disposable income. The Common Financial Statement86 is used by 
many advisers and has the backing of the British Bankers‘ Association and the 
Finance and Leasing Association (representing most mainstream lenders which 
are not banks). The other tool is used by StepChange Debt Charity,87 one of the 
UK‘s biggest providers of debt advice and set up and supported by the credit 
industry. 
 
103. Both systems however work largely in the same way and get broadly to the 
same point. The adviser would input the debtor‘s income then subtract necessary 
expenditure (mortgage/rent, food shopping or fuel bills etc.) to see what is left over 
(known as ‗disposable income‘). That disposable income may then be used to pay 
creditors. 
 
104. The Scottish Government set up the Common Financial Tool Working 
Group which recommended (July 2013) that the Common Financial Statement is 
adopted as the single mandatory tool.88 There was evidence to suggest that the 
benefits of adopting the Common Financial Statement system are more than  
the benefits of adopting the StepChange system.89 
 
105. The Statement is seen as being mutually beneficial in that offers from 
money advisers are dealt with quicker and with greater consistency than has been 
the case hitherto while creditors benefit from efficiency savings in having standard 
processes in place. It contains standard headings for household expenditure and 
uses figures (the ―trigger figures‖) from the Living Costs and Food Survey (a UK 
Government survey carried out by the Office for National Statistics) which 
indicates average low income household expenditure in certain categories. As 
long as the standard format is followed and the expenditure indicated is not higher 
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than the average in that area from the Survey, creditors agree to accept the 
calculation of disposable income without further enquiry. This speeds up the 
process for both debtors and creditors. 
 
106. The Statement currently provides some flexibility in relation to a debtor‘s 
expenditure. It is open to a debtor/money adviser to put forward expenditure above 
the average (―trigger‖) figures and provide an explanation for this, for example, 
where a debtor spends money beyond what is average on a car which they need 
to travel to work (perhaps in rural areas). It is then up to the creditors whether they 
agree to accept the calculation on this basis. Debtors may also put forward 
expenditure which is below average in any area and use the surplus to make 
bigger payments to their debts.  
 
107. By introducing one mandatory system, the Scottish Government hopes to 
create transparency and consistency in the way debtors are treated so that, 
regardless of which organisation they approach or statutory debt solution they opt 
for, the assessment will be the same. The Tool will also be used to assess which 
debt solution is the most appropriate for the debtor (although there may be other 
factors which impact on the debt option chosen). Its use would also ensure that 
the debtor pays the same contribution from income, regardless of the statutory 
debt option they chose.  
 
108. The Minister outlined reasons for choosing the Statement, one of which was 
that ―it is slightly more generous to debtors‖. In addition, the method of assessing 
contributions ―will be more consistent, because it will be based on one set of 
guidance‖.90 
 
Flexibility of the tool 
109. There was broad support for the provision of a single Common Financial 
Tool and recognition of the benefits which this could bring. For example, the TDX 
Group said— 
 

―we welcome a standardised CFT. The purpose of which should be to 
improve standardisation across providers and debt solutions and thereby 
improving transparency and reducing cost‖.91 

 
110. Carrington Dean also supported a single Tool although it did believe that it 
―cannot be a one size fits all tool‖ and there must be a continuation of the 
―discretion‖ which exists within the current Statement.92

 
 

111. There was also support expressed by the Association of British Credit 
Unions Ltd which believed that the single Tool ―could potentially remove 
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competition between providers‖93 while the Money Advice Trust was ―very 
pleased‖ with the decision to adopt the Statement as the single mandatory Tool.94 
 
112. However, there were also notes of caution expressed in some of the 
evidence we received. For example, the Institute of Chartered Accountants in 
Scotland, while welcoming the Tool ―in principle‖, wanted ―much more detail on 
how this will function before fully committing our support to the proposals‖95 while 
the Law Society of Scotland felt that the proposed Tool was ―too rigid and 
prescriptive and there should be some latitude allowed to the insolvency 
practitioner to allow for unusual circumstances‖.96 
 
113. From the money advice sector, Citizens Advice Scotland, while ―broadly 
supportive‖, highlighted concerns around flexibility. It stated that it ―is imperative‖ 
that the Tool ―strikes the right balance between debtors and creditors, as a tool 
that favours unrealistically high contributions would lead to missed payments and 
debtors falling out of debt solutions‖.97 
 
114. Strong concerns were expressed by StepChange Debt Charity Scotland 
which considered its tool was ―well respected and received by creditors‖, that the 
decision by Accountant in Bankruptcy to adopt the Statement was based ―on 
limited analysis‖ and was ―puzzled why both tools cannot be used in parallel.‖ It 
stated that this would ―mitigate any risk to the Scottish Government should there 
be a problem with either tool‖.98  
 
115. It also stated that the decision to use the Statement will require it ―to 
fundamentally change our money adviser IT system‖ at ―considerable time and a 
cost to the charity which we expect to be tens of thousands of pounds‖.99  
 
116. Money Advice Scotland did not support having two tools and its view was 
that ―we should keep it simple and have one tool that seems to work‖.100 
 
117. As highlighted above, a concern across the evidence was that of flexibility 
which is regarded as a key element of both current systems and which must be 
maintained as part of the new Tool. 
 
118. The Committee raised this matter with both the Bill team and the Minister. 
In response to the question whether there is ―sufficient flexibility‖ to accommodate 
vastly different circumstances the Bill team confirmed— 
 

―there is flexibility in the tool and it is important to remember that some of 
the elements are discretionary. The trigger figures are just that; they are 
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triggers for further consideration. It would be for the trustee to make a case 
if there were particular circumstances, and that case could be considered, 
as happens now; there is flexibility for the trustee‖.101 

 
119. On the issue of flexibility, the Minister said that he wanted— 
 

―to be sure that the common financial tool takes account of the differing 
circumstances of people throughout Scotland, including people in rural 
Scotland and the Highlands and Islands. For example, the costs of 
transport—the costs of getting to and from work—need to be measured in a 
sufficiently flexible way to cater for people who might live a long distance 
away from their work. I will personally ensure that issues of that nature are 
raised‖.102 

 
120. The Committee recognises the concern and the desire that the new 
Common Financial Tool retains flexibility which allows money advisers to 
amend, qualify and justify the data around the debtors‘ income and 
expenditure which they input into the Tool. The application of such 
judgements is important and the Committee is pleased that the Scottish 
Government will prepare guidance around this particular issue.  
 
121. On balance, whilst we note the views expressed by Step Change Debt 
Charity Scotland regarding its own financial tool, the Committee supports 
the adoption of the Common Financial Statement as the single, mandatory, 
Common Financial Tool. 
 
122. The Committee invites the Scottish Government to outline how it will 
prepare guidance to sit alongside the Tool and which organisations will be 
involved in its preparation. We recommend that as wide as possible cross-
section of interested parties, including StepChange Debt Charity Scotland, 
are involved. 
 
123. The Committee further invites the Scottish Government to outline how 
it will monitor whether and how such guidance is then used by debt 
advisers. 
 
Debtor contribution orders 
 
Objectives in the Bill  
124. The Bill (section 4) allows the Accountant in Bankruptcy to make an order 
which fixes the debtor‘s contribution to be paid towards their bankruptcy. The 
Accountant in Bankruptcy considers this to be a largely administrative change as a 
result of the use of the Common Financial Tool to calculate appropriate payments. 
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The 48 month payment period  
125.  It is proposed that a debtor contribution order will last for four years 
(currently three years) although this could be shorter, where a debtor makes 
sufficient payments (from income or assets) to settle their debts in full, or longer, 
either because the debtor has taken a payment break or because they agree to 
make payments for a longer period.  
 
126. Concerns were expressed by some about the rationale for the extension of 
the payment period to four years. Citizens Advice Scotland, for example, was 
concerned that increasing the contribution period ―may result in a growing number 
of debtors who are unable to maintain those contributions, resulting in increased 
hardship‖. Its understanding of this proposal was that it was ―aimed at supporting 
the full costs recovery policy of the Accountant in Bankruptcy.‖ Its view was that 
―ultimately debt relief is for people who have no other way of managing their debts 
and increased failures will have an impact on both debtors and the Accountant in 
Bankruptcy‘s costs‖.103 
 
127. Money Advice Scotland believed that the 48 month period ―is too long‖ and 
questioned whether there was sufficient evidence that the existing system was not 
working for creditors and debtors. It also highlighted that whilst ―there will be a 
better return for creditors it may result in less, as there will be trustees‘ fees over 
48 months and not 36 months‖.104  
 
128. The Association of Business Recovery Professionals R3 Scottish Technical 
Committee questioned whether the increase would ―improve returns to creditors‖ 
and highlighted there may be an additional cost of monitoring, gathering and 
distributing a fourth year of contributions. In its experience, ―the longer the 
process, the more likely it is to fail‖.105 Similarly, Carrington Dean did not consider 
the proposal to increase from 36 months to 48 was ―supported by any tangible 
evidence to show that the current 36 months period is too lenient or that debtors 
can afford to pay for longer‖. It also highlighted the possibility of ―a significant 
increase in returns to creditors‖ and would lead ―to more debtors defaulting on 
payments and disputes arising‖.106 
 
129. The Institute of Chartered Accountants in Scotland stated that whilst it could 
―see the initial attractiveness of the duration of debtor contributions being 
extended‖, it questioned whether there has been ―any analysis carried out of 
debtor contribution breakage timescales or the cost benefit to a sequestration 
estate of this extended time period‖.107 
 
130. The Insolvency Practitioners Association, on the other hand, was ―broadly 
content with the proposal‖.108 
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131. In its evidence to the Committee, Citizens Advice Scotland questioned why 
there was a need for change and stated that the proposals seemed ―to be a bit out 
of left field and it was not consulted on, but it is in the bill‖. It said that ―the AiB did 
not appear to have done any research to show that the longer period would 
increase returns to creditors.‖ It said— 
 

―Indeed, it could decrease the returns, if more breakages occurred. We are 
concerned that no research has been done into whether the proposal has 
any benefits‖.109 

 
132. This view was supported by Lloyds Banking Group which said that ―the 
proposal was not in the consultation.‖ If it had been, the Bank‘s view was that it 
would not have pushed for 48 months because ―bankruptcy is about wiping the 
slate clean and 36 months is an adequate payment period‖.110 
 
133. Money Advice Scotland said that ―extending the period to 48 months will 
involve more trustee fees‖. This view was supported by StepChange Debt Charity 
Scotland which referred to research it had carried out and which looked at the 
difference between cases which lasted three years and cases which lasted four 
years. This showed that if a case ―goes up an extra year, there is a 15 per cent 
increase in breakages of payment arrangements‖.111 
 
134. During his evidence to the Committee, the Minister said that the Scottish 
Government thought that ―48 months is about right and that there should be 
consistency across the piece‖.112 He also stated that the Scottish Government did 
consult113 ―with stakeholders on the repayment period with regard to whether five 
years was an arbitrary timescale and stakeholders agreed that fixing the period at 
four years would better balance the needs of debtors and creditors‖114 although he 
was ―aware that the 48-month period was not unanimously supported‖.115  
 
135. Overall, the Minister considered the system ―will also be slightly less harsh 
to debtors overall, which will mean that there are likely to be fewer defaults, with all 
the problems that those entail.‖ His view was that ―if debtors fail to make the 
payments, that triggers enforcement action, with all the corresponding 
unpleasantness and pressure‖ and that ―in the round, I think that we have struck 
the right balance‖.116 
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136. The Committee notes the strong views expressed by a cross-section 
of organisations regarding the proposal to increase the debtor payment 
period to 48 months from the current 36 months. We further note that the 
specific proposal of extending to 48 months was not included in the Scottish 
Government‘s initial consultation on bankruptcy law reform.  
 
137. On balance, however, the Committee supports the proposal to extend 
the debtor payment period to 48 months.117 
 
Deductions from the debtor’s wages 
138. The Bill proposes that it will be possible to require a third party, including an 
employer, to make payment to the trustee of any money owed by the debtor. In the 
case of an employee, this is equivalent to an ―earnings arrestment‖ where an 
employer is required to pay a proportion of the debtor‘s salary to a creditor.  
 
139. In some types of employment, for example certain financial services, it is 
possible to dismiss an employee if they have debt problems. Debtors in this 
situation will usually be keen to keep their financial problems hidden from their 
employer. Under the Bill, it will only be possible for a trustee to require 
contributions to be deducted from the debtor‘s salary by an employer if the debtor 
fails to make the contribution themselves on two occasions. The trustee will also 
have discretion in relation to whether to approach an employer directly.  
 
140. It will be possible for a debtor to request that the Order is varied because 
they have had a change of circumstances. It will be up to the trustee to decide 
whether to grant a variation. In most circumstances, the trustee will be the 
Accountant in Bankruptcy (or someone acting on her behalf), although it is also 
possible for the trustee to be an insolvency practitioner in private practice. It will be 
possible for the debtor, or any other interested party, to request that the 
Accountant in Bankruptcy reviews any decision regarding a variation. Thereafter, it 
will be possible to appeal to a sheriff. 
 
141. The Association of British Credit Unions Ltd agreed that the law should be 
changed to allow an assessed contribution to be deducted directly from an 
individual‘s wages as this should reduce the instances of payment programmes 
failing.118 Similarly, the Insolvency Practitioners Association was ―broadly 
content‖.119 
 
142. Citizens Advice Scotland stated that while ―we understand the reasoning for 
this proposal, we would argue that this should only be used as a method of last 
resort.‖ Its view was that debtors may be in employment where disclosure of their 
debts through this method may put their position at risk, as for example, a debtor 
who works for a financial institution or who handles a large amount of money at 
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work. It stated that debtor contribution orders ―must therefore only be used where 
all other routes of payment have been exhausted‖.120  
 
143. Money Advice Scotland was similarly ―concerned‖ the proposal ―may be 
counter productive, as it could result in dismissal and in which case no one gets 
paid‖.121 Likewise, StepChange Debt Charity Scotland believed that deductions 
―should only be allowed with the express permission of the individual‖.122 
 
144. KPMG stated that it was ―important that there is clarity‖ that a trustee will 
only notify a debtor‘s employer if the debtor does not comply with the Order 
otherwise debtors could be concerned about the impact on their current employ  
and also their ability to change employment in the future. It also drew attention to 
the proposed provision which only applies where a debtor ―has an employer‖ and 
that there may, ―potentially‖ be ―a gap where employers are not in Scotland‖. It 
stated that in its experience, there ―has been resistance from employers‖ to 
collecting payments from an employee‘s income as it can add administrative 
costs.123  
 
145. A similar point was made by the Institute of Chartered Accountants in 
Scotland which, while it considered the proposal to be ―a welcome addition for 
trustees‖, expressed ―caution as a result of the imposition of cost and bureaucracy 
on employers‖. It also believed that further provisions are required to enforce 
contributions from income sources beyond employment, for example in relation to 
pension income, rental income or self-employed income‖.124 KPMG also drew 
attention to this. 
 
146. The Committee considers that further assurances from the Scottish 
Government are needed to clarify the circumstances in which deductions 
from a debtor‘s income will be made. We trust that the regulations which the 
Scottish Government will bring forward (through amendment to the 1985 
Act) can provide that clarity.  
 
147. However, we note that the Delegated Powers and Law Reform 
Committee has raised this provision with the Scottish Government and is 
seeking further information on the use of the negative procedure (as an 
appropriate level of parliamentary scrutiny) and an explanation of the 
consequences or sanctions which might be imposed under this power.125 
 
148. The Committee invites the Scottish Government to indicate whether it 
intends the new provisions to enable sources of income beyond 
employment, for example, in relation to pension income, rental income or 
self-employed income to be deducted from a debtor‘s income. 
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149. The Committee further invites the Scottish Government to detail how 
any associated administrative costs for an employer will be minimised. 
 
Permitted 6 month payment break 
 
Payment break  
150. The Bill enables debtors in bankruptcy to apply for a ―payment break‖ 
similar to that permitted under the Debt Arrangement Scheme. Such breaks can 
be for up to six months and applied for, in certain circumstances, where the 
debtor‘s disposable income (the income available to pay creditors) has been 
reduced by at least 50% (calculated using the Common Financial Tool). It will only 
be possible to apply for one payment break during the course of a bankruptcy. The 
criteria to be used when a break can be applied for are where— 
 
the debtor is: 

 experiencing a period of unemployment or a change in employment; 

 on leave from employment due to the birth or adoption of a child, or the 
need to care for a dependant; 

 ill; 

 going through a divorce or dissolution of a civil partnership;  
or: 

 someone who shared the care of a dependant with the debtor has died. 
 
151. It will be up to the trustee to decide whether to grant a payment break if, in 
their opinion, it is fair and reasonable. The trustee will usually be the Accountant in 
Bankruptcy (or someone acting on her behalf) but may also be an insolvency 
practitioner in private practice. The debtor, or any other interested party, may ask 
the Accountant in Bankruptcy to review any decision in relation to a break. 
Thereafter, it will be possible to appeal the decision to a sheriff. Where a break is 
granted, additional contributions will be expected at the end of the four year 
contribution period to cover the payments missed as a result. Its effect will 
therefore be to extend the length of time a debtor is expected to make 
contributions towards their debts in bankruptcy. 
 
152. The Association of British Credit Unions Ltd supported the six month 
payment break126 as did Citizens Advice Scotland,127 StepChange Debt Charity 
Scotland,128 Max Recovery Ltd,129 and Highland Council.130 
 
153. Carrington Dean, however, was ―concerned that the circumstances in which 
a debtor may apply for a payment break are overly restrictive‖ and believed that a 
break should be allowed in respect of ―unforeseen emergencies such car or boiler 
breakdown that leads to unexpected costs for the debtor‖.131 A similar point was 
made by Money Advice Scotland which, while in principle it welcomed the break, 
believed that— 
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―the current system allows for peaks and troughs for individuals and if they 
have an emergency etc. and trustees can be flexible. In the new system, 
the payment break is only triggered under certain circumstances. It 
considers this proposal could lead to ―severe consequences‖ for debtors‖.132 

 
154. The Money Advice Trust welcomed the break but queried the proposal that 
one of the eligibility criteria is ―a reduction of at least 50% in their disposable 
income‖ which it considered to be ―an unrealistic proposal‖ and could mean that 
―either the contribution to bankruptcy would cease, with all the related 
consequences, or the bankrupt would have to fall behind on essential household 
bills such as rent, mortgage and council tax in order to keep up with the required 
payments‖.133  
 

155. The Association of Business Recovery Professionals R3 Scottish Technical 
Committee was ―not sure why a break should be restricted to 6 months.‖ It stated 
that it had already raised concerns that re-commencing contributions after a break 
period is notoriously difficult.134 The same point was made by the Law Society of 
Scotland.135 
 
156. City of Edinburgh Council regarded the break as ―a pointless tool as a debt 
variation is more realistic and advantageous to the client‖.136 Similarly, Alison 
Anderson of Armstrong Watson did not consider ―that payment breaks in debtor 
contribution is required‖ and that ―the present current practice of informal payment 
breaks works well‖.137 
 
157. The Royal Faculty of Procurators in Glasgow stated that it was ―not entirely 
clear why a debtor would wish to apply for such a break‖ and it felt that a break 
may be ―appropriate‖ where the debtor experiences some unforeseen 
circumstances (car breakdown or home repairs for example). It ―respectfully 
submitted that it would be just for the law to allow a payment break in certain 
―crisis‖ situations‖.138  
 
158. Diverse views have been expressed to the Committee on the merits of 
a payment break for debtors and the circumstances in which one can be 
applied for. The Committee recognises the comments made about the 
flexibility within the existing system and the judgement which trustees can 
exercise in response to a change in a debtor‘s circumstances. However, on 
balance, the Committee supports its introduction. 
 
159. However, the Committee invites the Scottish Government to clarify 
whether there is sufficient flexibility in the system proposed to allow for the 
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granting of a payment break to a debtor in response to unforeseen 
emergencies (e.g. boiler breakdown). 
 

Other issues 
 
Undischarged bankrupts and bank accounts 
160. Citizens Advice Scotland was ―disappointed‖ that the Bill makes no mention 
of the problems that undischarged bankrupts experience retaining their bank 
account. Its view was that the majority of debtors lose their bank account after 
being made bankrupt and struggle to open a new account. Citizens Advice 
Scotland stated that this ―goes against the principle of financial rehabilitation 
outlined in the Bill, as a bank account is an essential service in today‘s society‖.139  
 
161. The Committee is aware that the draft Deregulation Bill, which is currently 
under consideration by the UK Parliament, contains an amendment which would 
reduce the risk to banks of operating bank accounts for undischarged bankrupts. 
This provision would apply to England and would amend the Insolvency Act 1986.   
 
162. The Law Society of Scotland said that a similar amendment to this Bill 
―would be useful‖ and that ―it would seem sensible to consider the same approach 
up here to ensure that there is no distinction north and south of the border‖.140 A 
similar view was expressed by Money Advice Scotland that ―such a measure 
would be completely congruent with the concept of a Scottish financial health 
service.‖ Money Advice Scotland thought that ―it is imperative to address the 
matter‖.141  
 
163. When questioned, the Minister said that the Scottish Government was 
―quite clear that the stakeholder opinion is in favour of something being done in 
Scotland‖. He indicated that the Scottish Government was considering issues 
around whether such an amendment to this Bill would be within scope and 
competency and that he was ―expecting further advice on the matter‖.142  
 
164. The Committee welcomes the engagement by the Minister on this 
issue and his consideration of ―whether there is something that we are 
usefully able to do as part of the Stage 2 Bill process‖.143 The Committee 
recommends that an amendment to the Bill is made to make it easier for 
undischarged bankrupts to hold a bank account provided that this issue is 
within the scope of the Bill and the Scottish Parliament‘s legislative 
competence. 
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BANKRUPTCY WHERE DEBTOR HAS FEW ASSETS 
 

Minimal Assets Process and Low Income Low Asset debtors 
 
Objectives in the Bill 
165. Currently, debtors with little in the way of income or assets can access a 
route into bankruptcy known as the ―Low Income Low Assets‖ route. The rationale 
behind its introduction was that there was a group of low income debtors who 
could not, at the time, access bankruptcy because they could not demonstrate 
―apparent insolvency‖ (this usually requires a creditor to take court action to 
enforce a debt). Creditors are often reluctant to take court action against low 
income debtors because, if the debtor has little in the way of income or assets, 
they will be unable to recover their debt or the associated costs of court action and 
enforcement.  
 
166. This route into bankruptcy is only open to debtors who meet certain criteria 
in relation to income and assets. There is no requirement to demonstrate 
―apparent insolvency‖. The Accountant in Bankruptcy is always the trustee in these 
cases.  
 
167. The Bill proposes to replace the Low Income Low Assets route with a new 
Minimal Assets Process which would be used by a similar group of debtors, 
although the entry criteria will be more restrictive. The Scottish Government 
believes that the criteria will be clearer, ending alleged confusion among 
stakeholders.144 Its view is that in the years since the Low Income Low Asset route 
was introduced, it has been necessary to transfer a number of cases from the 
route to full bankruptcy because the criteria for accessing the route were not met 
(see below).145 
 
Year  Number of LILA cases transferred to full bankruptcy  
2009-10  1,024 
2010-11  1,311 
2011-12  1,076 
2012-13  774 
 
168. The Minimal Assets Process bankruptcy will last for six months, although a 
debtor will be restricted in accessing further credit for an additional six months. 
The Accountant in Bankruptcy will act as trustee in all such bankruptcies. The Bill 
seeks to minimise the administration requirements for such bankruptcies so, for 
example, the Accountant in Bankruptcy will not have to contact creditors as there 
will be no dividends to distribute. The Bill enables a Minimal Assets Process 
bankruptcy to transfer to a full bankruptcy (where the normal administrative 
requirements would apply) should this be necessary. Such action may need to be 
taken where, for example, it is discovered that a debtor has (or has acquired since 
the bankruptcy was originally dealt with) assets above the maximum value. 
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169. The effects of full bankruptcy are, broadly speaking, the same. However, 
there will be a heavier administrative burden on the trustee as there may be 
income and assets which can be released for the benefit of creditors. The Minimal 
Assets Process bankruptcy process contains more restrictions than the Low 
Income Low Asset route, thus, fewer people will be eligible to use it. The table 
below compares the two processes: 
 
Comparison between the Low Income Low Asset route into bankruptcy and 
the proposed ―Minimal Assets Process‖ 
 

ENTRY CRITERIA LILA MINIMAL ASSETS PROCESS 

Minimum debt level £1,500 £1,500 

Maximum debt level None £10,000 

Can the debtor own 
land? 

No No 

Can the debtor own 
assets? 

Assets of up to £10,000 with 
no single asset worth more 
than £1,000* 

Assets of up to £2,000, with no 
single asset worth more than 
£1,000* 

What are the income 
requirements? 

Social security benefits or 
income below £247.60 
(2012/13 levels) per week 

Social security benefits (which 
must have been in payment for 
at least six months) or 
assessed as having no 
disposable income using the 
―common financial tool‖ 

How is insolvency 
demonstrated? 

No requirement to demonstrate 
insolvency 

―Certificate for Sequestration‖ 
issued by adviser 

Are there other 
restrictions? 

 must be habitually resident 
in Scotland 

 must pay the fee 

 must not have successfully 
applied for own bankrupt in 
the past five years 

 must be habitually resident 
in Scotland 

 must pay the fee 

 must not have successfully 
applied for own bankrupt in 
the past five years 

 must not have had a 
―Minimum Assets Process‖ 
bankruptcy in the past ten 
years 

 must have received money 
advice 

 must have signed a 
―statement of undertakings‖ 

When will the debtor 
be discharged from 
bankruptcy? 

After one year After six months (although 
credit restrictions will remain in 
place for a further six months) 

*A car worth up to £3,000 which is ―reasonably required‖ for the use of the debtor is 
excepted from this total. 

 
Source: Scottish Parliament Information Centre. Briefing on the Bankruptcy and Debt 
Advice (Scotland) Bill146 
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170. In evidence received by the Committee, there was broad support for the 
introduction of the Minimal Assets Process from a cross section of organisations. 
For example, from the Association of Business Recovery Professionals R3 
Scottish Technical Committee,147 Citizens Advice Scotland,148 TDX Group Ltd,149 
Yuill & Kyle,150 Insolvency Practitioners Association,151 Law Society of Scotland,152 
and the Money Advice Trust all indicated a degree of support.153 However, again, 
this support was qualified and there remained some concerns on a number of key 
issues. These are set out below. 
 
Six month discharge period 
171. The Association of Business Recovery Professionals R3 Scottish Technical 
Committee stated that the six month period for bankruptcy in the Minimal Assets 
Process was ―too short‖. Its view was that the proposal was— 
 

―inconsistent however that a MAP debtor should be discharged after just 6 
months, albeit with the possibility for that period to be extended to 12 
months. In a full sequestration, discharge is no longer to be automatic. It is 
our view that the discharge policy should be the same in all bankruptcy 
processes‖.154  
 

172. In oral evidence, it referred to this as an ―unfeasibly short space of time‖.155 
 
173. Similarly, TDX Group Ltd stated that ―the debtor requires a period longer 
than 6 months to rehabilitate and remain protected within the solution‖.156 Alison 
Anderson of Armstrong Watson agreed with the TDX Group Ltd.157 The Law 
Society of Scotland also did not agree that a Minimal Assets Process debtor 
should be discharged after six months, with the possibility for that period to be 
extended to 12 months and believed that the period of sequestration for the 
Process should be the same as the ordinary sequestration procedure, namely 12 
months.158 
 
174. The Institute of Chartered Accountants in Scotland felt that— 
 

―in general, the MAP will just lead to confusion. The detail of it, whereby 
someone is discharged after six months but has restrictions imposed on 
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them for 12 months, is even more confusing. There is a general difficulty 
with the MAP‖.159 

 
175. Others took a different view. Money Advice Scotland recognised the 
concerns of others that it could be a disincentive to someone who ended up out of 
work because they might have to stay out of work to continue to be eligible to stay 
within the process. It stated that ―six months seems a reasonable way to allow 
them to get back on the route again‖ but it also warned of the potential for 
―unintended consequences‖.160 
 
176. The Accountant in Bankruptcy‘s view was that where it was not receiving 
any contribution from a debtor then it should be able to state that such a person 
has demonstrated that they cannot make further contributions to paying off their 
debts and that, in those circumstances, it was better to ―rehabilitate that individual 
so that they can move back into society faster‖. The Accountant in Bankruptcy 
concluded that this ―can be done within six months‖.161 
 
177. The Committee recognises the well-intentioned purpose behind the 
introduction of a six-month discharge process under the new Minimal 
Assets Process and that there is support for this in the evidence received. 
However, it should be noted that this support is not absolute and that there 
are reservations about what is proposed amongst some of those that gave 
evidence to us. As such, we consider a cautious approach should be 
adopted by the Scottish Government at this time, particularly as the new 
Process will apply to arguably the most vulnerable of debtors. 
 
178. On balance, the Committee supports the provision of a six-month 
discharge under the new Minimal Assets Process but invites the Scottish 
Government to publish, one year after the introduction of the Process, a 
report on the impact of this new ‗early‘ discharge provision and what actions 
it will take if further improvements are needed.162 
 
Fee levels 
179. The Bill provides for a fee in the region of £100 to be charged for the new 
Minimal Assets Process through subsequent regulations. Citizens Advice Scotland 
expressed its concern that ―there will still be a fee for MAP‖ although it did 
―welcome‖ that the fee will be £100. However, it believed that some debtors ―will 
still struggle to afford the fee‖ and cited evidence that the Low Income Low Asset 
fee ―already acts as a barrier to debt relief for many low income debtors, and will 
continue to do so under the new regulations‖. Its evidence shows that since the 
introduction of the £200 fee for bankruptcy in June 2012, it has— 
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―recorded 796 issues in which the debtor has been unable to afford to pay 
the fee. This figure is based on statistical recording from around 85% of 
bureaux, which suggests that the actual figure will be higher than this. 
Comparing year-on-year figures (Jan-Mar 2012 compared to Jan-Mar 
2013), shows that cases in which the debtor had been unable to afford the 
fee increased by 59%, suggesting that the increase in the fee from £100 to 
£200 has increased this barrier‖.163 
 

180. In oral evidence, Citizens Advice Scotland said that ―somebody should be 
able to pay half the fee up front and pay the rest in instalments but be unable to 
get discharged unless they pay all the instalments‖. In relation to the option 
currently provided by the Accountant in Bankruptcy to pay the fee in instalments 
before becoming bankrupt, it pointed out that ―very few people manage to save up 
money for the fee and that people are stuck in the situation of being unable to 
pay.‖ Its views were that the fee needs to be reduced and that it would also 
welcome any alternative way of paying it.164  
 
181. Carrington Dean was similarly concerned at the level of the proposed fee 
and stated that since the bankruptcy application fee was doubled in June 2012 
―many of these debtors have now again been obstructed financially from 
accessing a debt relief remedy, evidenced by a 60% decrease in LILA applications 
in the first year of the increase‖. It believed that ―the new procedure will only cause 
further confusion, possibly disincentivising some debtors from seeking 
remunerative work‖.165  
 

182. The Committee sought views on whether administration costs associated 
with the Minimal Assets Process would be lower, hence the proposed lower fee. 
The Institute of Chartered Accountants in Scotland said that administration costs 
would be lower ―because less work will be done‖. It, however, questioned whether 
debtors would be able to afford the £100 fee and that ―it might be better to use any 
savings to make it possible for those people not to have to pay a fee‖.166  
 
183. Money Advice Scotland believed that ―if people are so hard pushed, the fee 
should be waived, as happens in England and Wales‖.167 
 
184. The Law Society of Scotland also questioned what the purpose of the fee 
was and whether it was ―to allow the Accountant in Bankruptcy to be self-
funding‖.168 
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185. The Bill team indicated that the current £200 fee was ―precisely one of the 
reasons‖ why it had introduced the new Minimal Assets Process for debtors 
unable to make a contribution and whose circumstances and debt levels are such 
that Accountant in Bankruptcy feels ―they should have a simpler, less 
administratively complex and most likely cheaper route into bankruptcy‖.169 
 
186. When the fee level was raised with the Accountant she acknowledged that 
―one of the big criticisms is that debtors in a state of extreme hardship cannot 
afford the £200 LILA application fee.‖ She considered that the Accountant in 
Bankruptcy will be able to deliver the minimum asset process cheaper and 
therefore make it more accessible to such debtors.170 She also said that her 
―target is to make the process as accessible as possible‖. She stated that— 
 

―People who apply for the minimal asset process are having significant debt 
written off; we are taking away the need to make significant repayments to 
that debt, so something in the region of £80 to £100 is not insignificant‖171 

 
187. However, she also acknowledged that ―with reducing budgets, my 
organisation has to cover its costs‖. As such, it would appear to the Committee 
that one of the reasons for the use of an application fee under the new Minimal 
Assets Process is to ensure that the office of the Accountant in Bankruptcy, as an 
executive agency, will be self-funding. In response to questioning on the level of 
any new fee, the Accountant said she was keen ―to get to a final estimate for the 
fee‖ and was ―keen to bring the fee down to below £100 if I can‖.172 It is perhaps 
worth noting here that the Committee understands that the fee for a debt relief 
order in England and Wales (similar to the Process route proposed in the Bill) is 
£90. 
 
188. According to the Bill‘s Financial Memorandum, the estimated cost of 
administering the new Minimal Assets Process, based on the 3,481 Low Income 
Low Asset applications (2012-13), will be £348,100, with associated development 
and delivery costs of £135,000-£180,000.173 
 
189. The Committee recognises that the setting of a fee to enter into 
bankruptcy can deter applications from debtors who seek to benefit from the 
new Minimal Asset Process but who are not in fact eligible. 
 
190. The Committee notes the comments of the Accountant of her desire to 
set the Minimal Assets Process fee to below £100 if this can be achieved and 
we support this aim.   
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191. Whilst we do recognise the problems that can be faced by some 
debtors in paying this fee, we nevertheless support the need for the 
Accountant in Bankruptcy to cover its costs.174 
 
Debt level 
192. StepChange Debt Charity Scotland was concerned that the eligibility criteria 
for the Minimal Assets Process, and in particular the level of debt fixed at £10,000, 
will ―reduce access to this route for some clients‖. It stated that the ―average debt 
of a Scottish StepChange Debt Charity client in 2012 was £14,506, which would 
result in around 50% not being eligible for MAP‖ and that the ―Accountant in 
Bankruptcy‘s own data shows that nearly 65% (2,262) of current LILA clients 
(3,481) would not be eligible for MAP‖.175 
 
193. Carrington Dean believed that the figure is ―too low at £10,000 and should 
be closer to the average level of debts that debtors using the LILA Route have, 
which is approximately £17,000‖.176 The Money Advice Trust also queried whether 
the £10,000 debt limit ―is too low and will not capture the intended beneficiaries of 
the MAP process.‖ It commented that— 
 

―If someone is on benefit level income they may easily have debts over 
£10,000 but will not have the income available to make payments under the 
formal bankruptcy route. We would suggest the debt limit should be 
£20,000 or above if any debt limit is required‖.177 

 
194. The Committee asked the Bill team whether £10,000 was ―the right figure‖. 
In response, the Bill team drew attention to the principles behind the figure which 
were— 
 

―to set it at a level that will be of use to debtors in the kind of circumstances 
that we are trying to address through the minimal asset process; and, 
secondly, to focus the criteria so that we reduce the number of transfers 
and are confident that the people who go into the minimal asset process 
and have the benefits of a simpler and less administratively complex route 
into bankruptcy will remain in that process. We do not want cases that we 
discover after a short period ought to go through the full administration 
process‖.178 

 
195. The Committee recognises the concerns expressed by a cross-section 
of organisations in evidence about the £10,000 maximum debt level for entry 
to the Minimal Assets Process and how this may prevent intended 
beneficiaries from accessing this route into bankruptcy. Given the evidence 
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presented to the Committee, we ask the Scottish Government to respond, in 
the Stage 1 debate, as to whether it will increase this figure.179  
 
196. If the Scottish Government is not minded at this stage to increase the 
maximum debt level, we invite the Scottish Government to detail in its 
response to this report how the £10,000 figure will be monitored and what 
‗triggers‘ would cause it to increase the level at a future point. 
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FUNCTIONS OF SHERIFF AND ACCOUNTANT IN BANKRUPTCY 
 
Role of the Accountant in Bankruptcy 
 
197. The office of Accountant in Bankruptcy was created by the Bankruptcy 
(Scotland) Act 1856. The Accountant in Bankruptcy‘s duty was to supervise all 
bankruptcy proceedings. In the intervening years, the office was merged with that 
of the Accountant of Court. The Accountant in Bankruptcy was given new duties to 
act as trustee in cases where the debtor‘s estate was likely to be insufficient to 
cover the cost of administering the bankruptcy by the Bankruptcy (Scotland) Act 
1993. This led to the office being re-constituted as a separate person. The 
Accountant remains an officer of the court, although the office also has executive 
functions conferred on it by Scottish Ministers. The Accountant appoints staff and 
agents to carry out work on her behalf. 
 
198. The Committee understands that a function of these agents (Wylie & Bisset 
LLP, Insolvency Support Services and KPMG) is to supply professional insolvency 
advice, when asked, to Accountant in Bankruptcy. They are also members of the 
Accountant in Bankruptcy‘s Policy and Cases Committee, which provides advice 
on challenging cases and policy issues and can provide insolvency training to 
staff.  
 
199. The Accountant in Bankruptcy currently has the following duties under the 
1985 Act:  
 

 supervision of trustees and commissioners in bankruptcy – and trustees in 
protected trust deeds – in carrying out their legal functions; 

 acting as trustee in certain bankruptcies; 

 auditing the accounts of trustees (in both bankruptcy and protected trust 
deeds) and fixing their fees and outlays where requested to do so; 

 determination of debtor applications for bankruptcy; 

 applying to a sheriff for a bankruptcy restriction order to be imposed on a 
debtor (although the Bill proposes to give the Accountant in Bankruptcy this 
power without the need to apply to a sheriff); 

 maintenance of the Register of Insolvencies; and 

 provision of an annual report to the Court of Session and Scottish Ministers. 
 
200. Where the Accountant has reason to believe that a trustee is not performing 
their legal duties, she must report the matter to the sheriff (who can take steps to 
censure or remove the trustee from office). If she suspects a criminal offence has 
been committed by a trustee, debtor or third party, she must report the matter to 
the Lord Advocate.  
 
201. Under the Debt Arrangement and Attachment (Scotland) Act 2002, the 
Accountant in Bankruptcy is responsible for the administration of the Debt 
Arrangement Scheme, including the approval of debt payment programmes. 
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Objectives of the Bill 
202. The Bill makes provision to transfer a number of functions currently carried 
out by the courts to the Accountant in Bankruptcy. The powers which may be 
gained are to: 
 

 grant a debtor contribution order (previously a sheriff would set required 
contributions from income if necessary); 

 deal with an application from an executor to make a deceased debtor‘s 
estate bankrupt; 

 re-open cases where assets which should have vested in the trustee are 
discovered after the debtor has been discharged; 

 discharge debtors (previously, discharge was automatic with trustees able 
to apply to the sheriff if they wished discharge to be delayed); 

 deal with applications by trustees for directions on how to deal with a case; 

 recall a bankruptcy where a debtor can repay their debts in full (along with 
the administration costs of the bankruptcy). Recalls for other reasons (e.g. 
errors in the original award) will remain with the sheriff; 

 decide on any objections to the appointment of a replacement trustee; 

 replace a trustee acting in multiple bankruptcies where that trustee dies or 
ceases to be qualified to act as a trustee (the current procedure requires an 
application to the Court of Session); 

 remove a trustee from office where the Accountant in Bankruptcy is 
―satisfied that there are reasons to do so‖ or, specifically, where the trustee 
is unable to act or has conducted themselves in a manner which means 
they should no longer act; 

 extend the time a trustee has to decide whether to continue with a contract 
entered into by the debtor. A trustee may choose to continue contracts 
where it would be beneficial to the interests of creditors. Where the 
Accountant in Bankruptcy is trustee, an application must still be made to the 
sheriff; 

 make bankruptcy restrictions orders (which extend the restrictions which 
apply during bankruptcy for a longer period). These are used where a 
debtor has behaved dishonestly or uncooperatively; 

 convert a trust deed to bankruptcy where proceedings are underway in 
another European Union country; 

 cure defects in the bankruptcy procedure where these relate to clerical 
errors or a failure to comply with any time limit laid down in the Bankruptcy 
(Scotland) Act 1985 (where no alternative procedure for dealing with the 
time limit is laid down in the legislation). The Sheriff will remain responsible 
for dealing with other defects in procedure including those relating to 
documents lodged with the court or time limits in court proceedings; and 

 value ―contingent‖ debts (i.e. debts which are dependent on some future 
event such as the outcome of a court case). 

 
203. In each case, it will be possible to apply to the Accountant in Bankruptcy for 
a review of any decision and, thereafter, appeal the matter to the sheriff.  
 
204. A number of organisations made arguments to the Committee that it is 
inappropriate to remove the courts‘ role in adjudicating over bankruptcy disputes. 
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There was particular concern that the various roles which the Accountant in 
Bankruptcy plays in the bankruptcy process may result in a conflict of interest.  
 
205. The Scottish Government argues that removing the proposed processes 
listed above from court will reduce the courts‘ workload, potentially resulting in 
quicker decision-making and reducing the duplication of work between the 
Accountant in Bankruptcy and the Scottish Court Service. A number of the 
procedures are characterised by the Scottish Government as ―administrative‖.180  
 
206. Whilst there was broad support in the evidence received that certain 
administrative functions could and should be transferred, there were 
disagreements in respect of those functions which the Accountant in Bankruptcy 
regarded as administrative. 
 
207. For example, in its evidence, the Law Society of Scotland said that it was— 
 

―not suggesting that administrative matters should not be dealt with by the 
Accountant in Bankruptcy, but anything that is of a legal nature or could 
have a considerable impact on an individual‘s status deserves proper 
judicial scrutiny. The point that we are trying to make is not that 
administrative matters should not be dealt with by the Accountant in 
Bankruptcy. However, it is not straightforward or easy to say what is 
administrative and what is a legal matter. As drafted, the bill does not 
clearly address how it will be decided whether something is administrative 
or legal‖.181 
 

208. In its oral evidence, the Institute of Chartered Accountants in Scotland said 
it was ―not making a blanket statement that we do not want the AiB to do things—
we are talking about certain instances‖.182 
 
209. In a letter received by the Committee, the Sheriffs Association stated that it 
viewed— 
 

―with concern many of the proposals which should not be regarded as solely 
administrative in nature but involve issues of the rights and obligations of 
both debtors and creditors and indeed possibly third parties. The court plays 
an important role in overseeing the conduct of a number of important 
decisions and the interpretation of the legislation. We would suggest that 
particular scrutiny might be applied to those functions which are judicial 
rather than purely administrative‖.183 

 
210. The main areas of concern expressed in the evidence received by the 
Committee are set out below. 
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The Accountant in Bankruptcy lacks the necessary expertise to adjudicate on such 
matters  
211. Some stakeholders argued that the Accountant in Bankruptcy has 
insufficient expertise in the areas of law or insolvency practice to take on some of 
the roles proposed by the Bill. For example, the Law Society of Scotland was 
―concerned that the Accountant in Bankruptcy will not have the appropriate 
qualifications and expertise‖184 while a similar point was made by the Association 
of Business Recovery Professionals R3 Scottish Technical Committee which did 
not support the transfer of functions as ―such work needs to be done by those with 
appropriate qualifications and experience.‖ Its view was that ―this experience 
exists in the courts and the accountancy, insolvency and legal professions‖.185 
 
212. Others concerned at a lack of experience and expertise within the 
Accountant in Bankruptcy included the Insolvency Practitioners Association which 
said ―we question significantly whether the AiB would ever have the level of 
expertise that would satisfy either the trustee or the creditors concerned‖.186 
 
213. The Law Society of Scotland stated that if ―complex matters are referred to 
someone who does not have the necessary qualifications and expertise, they will 
take longer to deal with them and people will be unhappy with the decision.‖ Its 
view was that cases involving multiple parties with differing views need ―to go 
through an appeal process and the whole thing will take a lot longer and be more 
costly‖.187 
 
214. The Institute of Chartered Accountants in Scotland suggested an alternative 
to moving functions from the sheriffs to the Accountant in Bankruptcy would be ―to 
consider extending the role of Sheriff Clerks, many of whom already have relevant 
expertise, and perhaps limiting submissions to specific courts‖.188 
 
The potential for conflict of interests 
215. The Accountant in Bankruptcy is currently responsible for policy 
development in relation to insolvency, general supervision of trustees and making 
a number of bankruptcy-related decisions, as well as acting as the trustee in the 
majority of bankruptcies. It was argued by some that the transfer of powers from 
the courts to the Accountant in Bankruptcy will only exacerbate the potential for 
conflicts of interests to arise. For example, the Accountant in Bankruptcy‘s role in 
supervising (and, under the Bill‘s provisions, giving directions to) trustees while 
also acting as a trustee, and also its role in investigating and then awarding 
bankruptcy restrictions orders. 
 
216. It should be noted that the Bill introduces provisions (into the 1985 Act) for 
decisions made by the Accountant in Bankruptcy to be the subject of an internal 
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review in most cases. Generally, parties must apply to the Accountant to review 
her decision before they can take the matter to the courts. It has been argued by 
some that the introduction of a review process adds unnecessary cost and delay, 
especially where the situation requires a quick resolution.  
 
217. The Law Society of Scotland was concerned at the impact which the 
proposed transfer of some functions would have. Its view was that— 
 

―giving the Accountant in Bankruptcy a 'quasi-judicial' role, as well as 
administrative functions, creates a conflict in the Accountant in Bankruptcy's 
responsibilities between the legal rights and interests of debtor and 
creditors (which must have priority) and considerations of administrative 
efficiency (which must be subordinate)‖.189  
 

218. It believed that the Accountant in Bankruptcy ―should be free to concentrate 
on administrative efficiency and not be put in the position of having to balance 
conflicting priorities‖.190  

219. It also believed that the ―self-review proposal simply adds an extra layer of 
administration, an extra layer of cost and an extra delay, and that does not serve 
anybody‘s interest‖.191 
 
220. The Institute of Chartered Accountants in Scotland believed that the Bill 
would ―engrain‖ conflicts of interest.192 It was also concerned at the public 
perception. It said— 
 

―I accept that different individuals would no doubt review decisions that had 
been made, but I remember saying last week that there is obviously an 
inherent temptation that, if people in a person‘s organisation made the 
decision, that person would start from the point of view that the decision is 
probably right and will look only for something that is wildly wrong, rather 
than take a totally independent view. The public perception is that, on the 
face of it, someone who reviews a decision of their own organisation does 
not seem to be independent at all‖.193 

 
221. The Insolvency Practitioners Association said that ―no matter how much 
effort is put into the separation of functions, inevitably, one decision-making body 
will be reviewing its own decisions‖.194 
 
222. It should be noted that such views were not expressed by the ‗free money 
advice sector‘ and other witnesses. For example, the Association of British Credit 
Unions Ltd drew attention to its consultation process in which it suggested that an 
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independent review panel should be established. It understood that the argument 
against that was ―mainly about the cost, but the cost of going to court for a creditor 
is also significant, especially for credit unions, which do not have the budget to 
pursue court actions.‖ The Association of British Credit Unions Ltd indicated that it 
would value having a review function and that its idea was for that to be 
completely independent, but it was ―satisfied to see how that worked out as part of 
the AiB‘s compliance unit‖.195 
 
223. Similar comments were made by StepChange Debt Advice Charity 
Scotland which had ―some concerns about the impartiality of the Accountant in 
Bankruptcy when undertaking some of these functions‖ and had previously sought 
assurances on this i.e. that the arrangements which the Accountant in Bankruptcy 
puts in place— 
 

―should make people confident that the same people will not review a case 
and that a decision by one part of the organisation should be reviewed by 
another part. The organisation needs to have distinct and separate sections 
that do not have a cosy relationship with one another. They should work 
alongside one another almost as if they were external to the 
organisation‖.196  

 
224. The Money Advice Trust stated that it believed that ―most of these 
proposals make sense and will streamline the application process‖.197 StepChange 
Debt Charity Scotland agreed that taking some administrative processes out of the 
court ―makes sense, because it would help the decisions for a client or debtor to 
be processed as quickly as possible‖.198 
 
225. Max Recovery Ltd said it had ―no real issue with the AiB acting in the 
proposed way‖ although it did have two provisos – that the Accountant in 
Bankruptcy ―needs to be properly resourced to carry out the function, which raises 
the question of how the function would be funded.‖ Secondly, that adequate 
checks and balances are needed to ensure that anything that the Accountant in 
Bankruptcy does is done in the correct manner. It indicated that ―there is a bit 
more work to do on that‖.199 
 
226. The view of Money Advice Scotland was that ―complete separation of 
powers would be needed‖ and that it had concerns about ―the agency having 
powers at all the different levels‖. It stated that the— 
 

―presentation of the arrangements should make people confident that the 
same people will not review a case and that a decision by one part of the 
organisation should be reviewed by another part. The organisation needs to 
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have distinct and separate sections that do not have a cosy relationship 
with one another. They should work alongside one another almost as if they 
were external to the organisation‖.200  

 
227. It believed the arrangement was workable ―if it is managed properly‖ and 
the necessary ―checks and balances‖ are in place and ―seen to be in place, so that 
the public have confidence in the system‖. StepChange Debt Charity Scotland 
agreed with this position and indicated that the Accountant in Bankruptcy ―must 
report on its decisions, to ensure that it is open and transparent.‖ It believed that, if 
possible, ―a neutral person should also be involved in the decision-making 
process‖.201 
 
228. In a letter received by the Committee, the Chief Executive of the Scottish 
Court Service stated that— 
 

―we support the transfer of administrative and non-contentious functions from 
the sheriff to the Accountant in Bankruptcy as set out in the Bill. The transfer 
of these functions will allow decisions to be made at the appropriate level and 
improve the efficiency of the process, freeing up time in the court programme 
to deal with matters which require judicial consideration and decision.‖202 
 

229. For the Committee, this letter raised the issue of who would decide what 
was a ―non-contentious function‖ and sought clarification from the Accountant on 
who ultimately will make the decision about whether something is an 
administrative matter or a legal matter. The Accountant said that— 
 

―my agency and senior staff will: that is who will make the decision on 
matters relating to the transfer of functions that is proposed in the bill. We 
will retain the right to seek direction—if we feel we need to—from the sheriff 
and the courts‖.203 

 
230. In her written response received by the Committee on the transfer of 
functions, the Accountant stated that ―nothing in this Bill removes the individual‘s 
right of ultimate appeal to the courts.‖ and that ―this is a fundamental right‖ and 
―one which Accountant in Bankruptcy absolutely supports and it is not something 
that I would ever wish to see revoked‖.204  
 
231. In her evidence, the Accountant highlighted the internal ―or self-review 
procedures‖ which existed in other public sector bodies, for example, local 
authorities (council tax liabilities) and the NHS (decisions about care, treatment 
and services). With specific reference to the issue of conflicts of interest, the 
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Accountant considered that organisations and public bodies such as these 
―manage this without significant difficulties‖.205  
 
232. On the issue of review, the Accountant stated that she was ―quite clear that 
members of the reviewing team must have no previous involvement in the original 
decision‖ and that arrangements to make sure this happens ―are already in place 
and are used to carry out analogous reviews of decisions under the Debt 
Arrangement Scheme‖.  
 
233. The Accountant also responded to the concerns expressed to the 
Committee about the expertise of the Accountant in Bankruptcy to make decisions. 
She stated that she ―absolutely‖ stood by the ability of staff to ―take on these new 
responsibilities and carry out their work to the required standards‖.206 Furthermore, 
the Accountant drew attention to the situation when a complex matter is brought to 
them, indicating that ―my staff will do exactly as a sheriff might do‖ and that ―when 
they are required to make a determination on such matters, they will often seek 
advice‖.207 
 
234. The Accountant considered there were certain ―advantages‖ to these 
transfers with a centralised decision making process providing an opportunity for 
more consistency. She highlighted that ―since bankruptcy decisions moved to the 
sheriff‖ (under the Bankruptcy and Diligence etc. (Scotland) Act 2007), different 
sheriffs have, at times, made different decisions where the circumstances of the 
case have been the same.208 
 
235. Finally, the Accountant noted in her letter to the Committee that this is not 
the first time that functions have been transferred from the judiciary to Accountant 
in Bankruptcy. She stated that the 2007 Act removed the process for debtor 
applications from the courts to Accountant in Bankruptcy and indicated that it was 
her view that no-one ―would reasonably argue that this transfer has not been a 
success‖.209  
 
236. During his evidence on the matter, the Minister acknowledged that the 
Scottish Government and the Accountant in Bankruptcy needed ―to engage a little 
bit more with stakeholders and the committee to ensure that we are getting it right, 
as we believe we are‖ and indicated he would offer to meet the Sheriffs‘ 
Association to discuss its concerns.210 
 
237. He also stated that he made it clear that if the Bill as drafted in any way fails 
to temper the principle, he would amend it, concluding that— 
 

―we will tidy up the bill if we need to do so. However, I am not persuaded 
that that is necessary. That is the first substantive point to be made. The 
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transfer of functions is not new: it has already started, it is working well, and 
there is no fundamental removal of the right of access to the courts‖.211 
 

Costs 
238. The Committee notes that the Financial Memorandum states that costs 
associated with this change will be ―cost neutral‖ and that the Accountant in 
Bankruptcy will recover the costs of operating the new functions through fees 
charged (such fees will be set by Order). The Accountant in Bankruptcy informed 
the Committee that it was unable, at this time, to estimate what the costs would be 
but ―expects to be able to make information on costs available when it brings 
forward the relevant fees order‖.212 
 
239. As a result, it has not been possible for us to identify what the costs of the 
transfer of functions to the Accountant in Bankruptcy from the courts will be. The 
Committee has also not been able to identify whether any costs will be new, or an 
increase in existing costs. For example, will the Accountant in Bankruptcy require 
additional staff to deal with this increased workload, will appropriate training be 
required to allow staff to properly fulfil the new function, and might Accountant in 
Bankruptcy require additional external legal and/or insolvency advice as a result? 
 
240. In his evidence to the Committee, Joel Martin Conn, a solicitor and notary 
public, stated he had a ―significant concern‖ about Accountant in Bankruptcy's 
ability to fund the dispensing of such powers. He said that matters concerning 
whether or not to grant a discharge, approve a contribution, give directions, or 
grant recall of sequestration, require quasi-judicial determination and that it— 
 

―is not yet possible to assess whether the Accountant in Bankruptcy as a 
department holds sufficient expertise so as to provide such quasi-judicial 
decision making. If it does not, the estimates for resourcing must be 
considered critically as significant training or recruitment shall be required to 
give effect to these new roles. Alternatively, external legal support will need 
to be obtained and there appear to be no costings in regards to 
procurement of such legal support‖.213 
 

241. The Accountant‘s view was that the ―fair and just processes of debt advice, 
debt relief and debt management‖ would— 
 

―eliminate duplication, enable swift and appropriate decision-making and 
minimise costs for all parties – debtors, creditors and the public purse.  It is 
in pursuit of exactly these ambitions that our Bill proposes to move certain 
functions from the courts to Accountant in Bankruptcy – because we believe 
that this transfer will support decisions that are fair, that can be made 
expediently and that come at less cost‖.214  
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242. In addition, the Minister stated ―I strongly believe that the proposals are fair, 
will lead to greater efficiency and will cost less to the taxpayer‖.215 
 
243. The Committee recognises the strong concerns expressed by some 
regarding the proposed transfer of certain functions from the courts to the 
Accountant in Bankruptcy. We also understand why such concerns were 
expressed given the importance of protecting the rights of individuals – 
debtors, creditors, trustees – when deciding on such matters. In our view, 
the provision of a ―fair and just‖ process is a fundamental principle which 
must be, and seen to be, at the core of the decision-making process and that 
the transfer of these functions should in no way erode or diminish such 
rights. 
 
244. At this stage, the Committee is content to give its approval in principle 
to the proposal set out in the Bill. However, we invite the Scottish 
Government to respond to a number of issues. 
 
245. With regards to costs, the Committee notes that a fees Order, in due 
course, will be brought forward. Consideration therefore of the level of the 
fees to be charged, for what, and how these compare with existing fees 
charged may be a matter for this Committee, or whichever committee is 
designated to consider that Order, to consider at that time. However, we 
believe that some additional information from the Scottish Government at 
this time would be helpful. 
 
246. The Committee invites the Scottish Government to indicate whether 
any additional funds will be required by the Accountant in Bankruptcy to 
cover its costs as a result of any increase in staff, training, seeking external 
legal and/or insolvency advice to deal with the increase in workload and 
responsibility. 
 
247. Furthermore, the Committee invites the Scottish Government to report 
before the conclusion of Stage 1 on the outcome of any meeting it has with 
the Sheriffs‘ Association and outline what actions are to be taken, and when, 
as a result. 
 
248. The Committee further invites the Scottish Government to seek the 
views of key organisations, such as the Sheriffs‘ Association, Law Society of 
Scotland, Insolvency Practitioners Association, Institute of Chartered 
Accountants in Scotland, the Association of British Credit Unions Ltd. 
StepChange Debt Charity Scotland, and Money Advice Scotland on what 
internal mechanisms the Accountant in Bankruptcy should put in place to 
guarantee the required separation of staff responsibilities, negate conflicts 
of interest, ensure there is openness in the internal decision-making 
process, and how that process itself, and the decisions made, will be clearly 
and properly publicised and recorded on the Accountant in Bankruptcy 
website. 
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249. The Committee also asks the Scottish Government to outline what 
monitoring the Accountant in Bankruptcy will put in place to assess whether 
there has been any diminution with respect to the overall process of 
decision-making and in the quality of the decisions made and how it will 
publicly report (in the Accountant in Bankruptcy annual report) on 
performance in relation to the exercise of these new functions. 
 
250. Finally, the Committee asks the Scottish Government to confirm that 
all information relating to those functions currently dealt with by sheriffs and 
which is publicly accessible will also be made publicly available should the 
proposed functions be transferred. 
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MORATORIUM ON DILIGENCE 
 

Objectives in the Bill 
251. The Bill (section 8) proposes to introduce a ―moratorium on diligence‖. 
Diligence is the technical term for action a creditor can take (after they have been 
to court) to enforce a debt, such as seizing wages in the hands of an employer or 
money in a bank account. The Bill proposes that a creditor‘s ability to use diligence 
against a debtor will be frozen for an initial period of six weeks if a debtor intimates 
to the Accountant in Bankruptcy that they intend to apply for a statutory debt 
solution. The intention is that the debtor will have time to get money advice and 
consider the most appropriate course of action without threat of their creditors 
taking action against them. 
 
252. A moratorium currently exists for those applying to the Debt Arrangement 
Scheme. The Bill will introduce a similar facility for those applying for bankruptcy 
or a trust deed which may become protected. 
 
253. Under the Bill, where a debtor gives notice in writing to the Accountant in 
Bankruptcy that they intend to apply for a statutory debt solution, the Accountant in 
Bankruptcy must record this in the Register of Insolvencies216 (or the Debt 
Arrangement Scheme Register) so that creditors are able to check whether a 
debtor comes under the Bill‘s protections when considering enforcement action. A 
debtor will only be able to apply for one moratorium in any 12 month period (this is 
to prevent a debtor being able to extend a freeze on creditor action indefinitely, 
thus defeating a creditor‘s right to payment).217 Where a debtor applies for a 
statutory debt solution during the moratorium period, the freeze will be extended 
until the outcome of the application is decided. If, at the end of the process, the 
application is unsuccessful, a creditor will be able to take enforcement action once 
more. However, Debt Arrangement Scheme, bankruptcy and protected trust deeds 
all work to prevent a creditor taking enforcement action while a debtor is 
participating in the arrangement. Thus, if an application is successful, protection 
from diligence will continue under whichever statutory debt solution the debtor has 
entered.  
 
Issues raised in evidence 
254. The Association of Business Recovery Professions R3 Scottish Technical 
Committee said it ―supported the idea that if we are looking for commonality 
across the various processes, a six-week moratorium period might be appropriate‖ 
although it did consider that ―it might be a bit confusing and we wondered how it 
would interact with the provisions of section 37 of the 1985 act, which deals with 
diligence‖.218 
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255. The Institute of Chartered Accountants in Scotland indicated that the 
proposed moratorium ―might not be used in a lot of cases but if it helps some 
people, we would not be against it‖. This view was supported by the Insolvency 
Practitioners Association.219 Max Recovery Ltd believed that a moratorium ―allows 
the debtor to get their head around what they are going into, which is a fairly 
complex and traumatic experience for them.‖220 They felt it was ―right to have a 
moratorium up front to allow things to progress and to allow everyone to get their 
head around the process‖. A similar point was made by the TDX Group Ltd that 
―there is a quite complex process of bringing a lot of things together in a short 
period of time, and the moratorium allows that to happen‖.221 
 
256. StepChange Debt Charity Scotland welcomed the moratorium although it 
believed that there was ―a small risk that some people may use this to dispose of 
assets‖ although this was ―minimal in comparison to the safeguards it provides 
clients whilst they are seeking advice‖. However, it did feel that applications under 
bankruptcy ―should be treated in the same way as those under the Debt 
Arrangement Scheme, where the moratorium continues until a final decision to 
grant or refuse the programme is made‖. It also stated that ―it does not appear that 
the Bill provides similar protection." StepChange Debt Charity Scotland stated that 
the Bill appears to be silent where the debtor application is incomplete and that 
any debtor in these circumstances should ―provide additional information to the 
Accountant in Bankruptcy within 21days‖.222 
 
257. Money Advice Scotland supported the proposed six week moratorium 
although it highlighted a concern where funds held in a bank account could be 
frozen when the intimation is made and that there could be ―some unintended 
consequences of this‖.223  
 
258. The Minister referred to the ―protections for debtors‖ which the moratorium 
could provide. He said that debtors will have an additional period of relief at the 
time of maximum stress when they are really up against it‖. He said that the 
moratorium in particular ―will make a significant impact for the better‖.224 
 
259. The Committee is broadly satisfied with these provisions which, as 
witnesses highlighted, may provide valuable ‗breathing space‘ to debtors. 
However, we would like to see clarity from the Scottish Government on a 
number of points. 
 
260. The Committee invites the Scottish Government to confirm whether 
applications under bankruptcy will be treated in the same way as those 
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under the Debt Arrangement Scheme where the moratorium continues until 
a final decision to grant or refuse the programme is made. 
 
261. The Committee also invites the Scottish Government to clarify— 
 

 what ―protection‖ the Bill provides when the debtor application is 
incomplete; and 

 the position in relation to any funds held in a bank account which 
might be frozen when the intimation is made and whether there could 
be some unintended consequences as a result. 
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DISCHARGE FOLLOWING BANKRUPTCY 
 

Objectives in the Bill 
262. The current law allows automatic discharge from bankruptcy after one year. 
The effect of discharge is that the debtor is no longer subject to the restrictions 
which apply under bankruptcy (such as a limit on credit which can be sought and 
debarment from certain positions) and is relieved of the obligation to pay the debts 
covered by the bankruptcy (debt relief).  
 
263. At present, assets which the debtor acquires after discharge do not usually 
vest in the trustee. However, the requirement to make payments from income 
(either by agreement or as a result of the court making an income payment order) 
can last for three years and therefore continue after discharge. It is possible for a 
trustee or creditor to apply to the sheriff to defer a debtor‘s discharge.  
 
264. The Bill proposes (sections 16 to 18) changes to the discharge process to 
ensure that discharge is linked to debtor co-operation. It will therefore no longer be 
automatic. The process proposed varies depending on whether the trustee is an 
insolvency practitioner or the Accountant in Bankruptcy. The trustee, the debtor or 
creditors may make representations to the Accountant in Bankruptcy which is 
responsible for making the decision as to whether discharge is appropriate and 
may also request the Accountant in Bankruptcy reviews any decision and, 
thereafter, may appeal the matter to a sheriff. 
 
265. Any application by an insolvency practitioner trustee for a debtor‘s 
discharge must be accompanied by a declaration (or, in circumstances where a 
declaration is not appropriate, a report) from the trustee stating that: 
 
the debtor has: 

 complied with any requirement to make contributions from income; 

 co-operated with the trustee; 

 complied with the ―statement of undertakings‖ (which outlines a debtor‘s 
obligations in the bankruptcy process); 

 surrendered all assets to the trustee (including any rights the debtor may 
have to claim against others); 

 given the trustee all relevant documentation relating to their financial affairs; 
and the trustee has: 

 fulfilled their functions, including realising the debtor‘s assets, distributing 
funds to creditors and ascertaining the reasons for the debtor‘s insolvency. 

 
266. The Bill also makes provision for situations where a debtor who has been 
made bankrupt cannot be found and for the repeal of discharge on ―composition‖ 
(where a debtor reaches agreement with their creditors for the debts to be written 
off on repayment of only part of the debt). These are not discussed further in this 
report. 
 
Removal of automatic discharge 
267. The current discharge process, whereby discharge is automatic unless the 
trustee applies to the court for it to be delayed, was created by the 1985 Act. 
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Witnesses explained that this move was welcomed at the time. The Association of 
Business Recovery Professionals R3 Scottish Technical Committee noted— 
 

―when the Bankruptcy (Scotland) Act 1985 was introduced, it was extremely 
welcome in as much as it did away with the idea that, in every case, the 
debtor had to earn a discharge. The concept of automatic discharge was 
introduced for the first time in that act; we remain supportive of the notion of 
automatic discharge with provisions in place to deal with debtors who do 
not co-operate or comply with statute during the course of their 
sequestration.‖225 

 
268. The Law Society of Scotland offered similar support— 
 

―when the Bankruptcy (Scotland) Act 1985 said that people could have 
automatic discharge after three years, it was seen as a huge step forward 
that would stop people ending up in bankruptcy in perpetuity for various 
reasons, which is undesirable‖.226 

 
269. The advantages of automatic discharge were thought to include a reduction 
in bureaucracy and costs by a number of those responding to the Committee‘s call 
for evidence, for example Alison Anderson of Armstrong Watson,227 the Institute of 
Chartered Accountants in Scotland,228 and Joel Martin Conn.229  
 
270. However, several creditor respondents welcomed the link between 
discharge and co-operation. The Association of British Credit Unions Ltd believed 
it was ―important that debtor behaviour must be a relevant factor in determining an 
individual‘s right to benefit from debt relief‖ and that if a debtor does not co-operate 
with their bankruptcy or cannot be located then ―their discharge should be deferred 
indefinitely. We therefore welcome this proposal‖.230 The Institute of Credit 
Management and debt recovery solicitors Yuill and Kyle welcomed the creation of 
a mechanism whereby creditors could object to the discharge of a debtor.231  
 
271. The Minister argued that ―it is right that the debtor co-operates and that 
there is more emphasis on that‖.232 He also noted that the proposal that a debtor‘s 
discharge should be linked to their co-operation had received widespread support 
in the consultation.  
 
Debtor co-operation 
272. Citizens Advice Scotland was concerned that debtors would be considered 
to not have co-operated with their trustee in situations where their life 
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circumstances made it difficult for them to make payments. In oral evidence, it 
said— 
 

―we are concerned that the criterion that the debtor must have co-operated 
is too broad, because it does not say what co-operation means. If the 
person had problems with money and had to take a payment holiday 
period, would that mean that they had not co-operated? If it was difficult to 
get money from them, would they not have co-operated? It seems to be up 
to the trustee whether a person gets discharged, which is too vague for 
us."233

 

 
273. City of Edinburgh Council raised similar concerns about how the co-
operation of those with mental health problems would be judged.234 
 
274. When asked whether co-operation should be more clearly defined in the 
Bill, the Minister responded— 
 

―the matters in respect of which the debtor has to co-operate are set out in 
the statutory undertaking in annex A to the policy memorandum. About 10 
or 15 issues are set out where the debtor is signing, ‗I will co-operate; I will 
tell you what my assets are; I won‘t hide them; I will tell you if I move 
address.‘ If the debtor signs that document, as they will be required to do 
[…] there can really be no excuse for the debtor not to co-operate‖.235 

 
Interaction between discharge and the requirement to make payments for 48 
months 
275. The Bill provides that a debtor who is co-operating can be discharged after 
12 months. However, they will still be expected to make payments from income to 
their trustee for 48 months. They will also be expected to notify the trustee of any 
property they acquire within the 48 month period. Money Advice Scotland felt that 
this situation was confusing for debtors— 
 

―for us, the issue is debtors who have been discharged having to make 
payments beyond the discharge period. That confuses people‖.236 

 
276. Several insolvency practitioner organisations such as Carrington Dean,237 
the Institute of Chartered Accountants in Scotland238 and KPMG239 also raised 
concerns that, while the Bill allows for discharge after 12 months, in reality, 
trustees may not be prepared to apply for discharge until the end of the 48 month 
payment period. This was because the trustee was required to sign a declaration 
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that the debtor had complied with any income payment requirements as part of the 
discharge process. The Institute of Chartered Accountants in Scotland noted— 
 

―it is highly possible that debtors shall not receive their discharge until the 
end of their contribution period in order that the trustee can make the 
relevant declaration that the contribution order has been complied with and 
that the debtor has co-operated with the trustee.‖240 

 
Financial education and discharge 
277. As discussed above, the Bill contains provisions which will enable a trustee 
to ―require‖ a debtor to undergo financial education. The Bill contains no direct 
penalties for those who might refuse to participate in financial education. Instead, it 
is envisaged that such a refusal can be considered to be a failure to co-operate 
with the trustee, with the potential that discharge is delayed as a result. The Bill 
team noted— 
 

―There is no penalty, as such, aligned to financial education, but the bill 
provides that people must co-operate with their trustee. If the financial 
education programme was not completed, that could be deemed to be non-
co-operation with the trustee, so the trustee could determine to delay the 
individual‘s discharge until such time as they had completed the 
programme.‖241 

 
278. The Association of Business Recovery Professionals R3 Scottish Technical 
Committee said it was ―not against financial education per se. We are saying that it 
should not necessarily be linked to discharge of the debtor because there will be 
cases in which debtors have found themselves in financial distress through no 
fault of their own and not through deficiencies in their ability to budget. In some 
cases, people simply do not earn much money‖242 while Max Recovery Ltd said— 
 

―I simply cannot see the rationale behind such a measure. I suspect that the 
people who need financial education are those who are least deserving of 
punishment. They might just be financially inept and it seems unfair to 
punish them by delaying their discharge.‖243 

 
279. The Committee accepts that discharge should be linked to the 
debtor‘s co-operation as this enables a better balancing of the interests of 
debtors and creditors. However, the Committee is also persuaded that the 
ending of automatic discharge is a significant change which may have 
unintended consequences and is not persuaded by the case for the ending 
of automatic discharge as proposed in the Bill.  
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280. The Committee heard evidence that uncooperative debtors may 
currently be retained under restrictions of bankruptcy for two to 15 years by 
way of a bankruptcy restriction order obtained through the court. In addition 
discharge may be deferred beyond the existing period of sequestration if 
that will benefit the creditor. 
 
281. Should the Scottish Government remain minded to remove automatic 
discharge, the Committee calls on the Scottish Government to clarify the 
circumstances in which a debtor would be assessed as not having ―co-
operated with the trustee‖; and, to confirm how a debtor who has remained 
cooperative but who has not ―complied with the statement of undertakings‖ 
as a result of changing circumstances could be confident of discharge. 
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MISCELLANEOUS AMENDMENTS 
 

282. The Bill as introduced makes a series of other amendments to the current 
law on Bankruptcy such as: 
 

 the requirement for debtors entering bankruptcy to sign a ―Statement of 
Undertakings‖, the purpose of which is to ensure that a debtor has a clear 
understanding of their obligations during bankruptcy; 

 the introduction of provisions to the 1985 Act to enable the Accountant in 
Bankruptcy to request further information from a debtor, where an 
incomplete debtor application has been received, and to refuse an award of 
bankruptcy where Accountant in Bankruptcy considers the award may not 
be appropriate (these powers currently appear in the Bankruptcy (Scotland) 
Regulations 2008; 

 changing to the way that estates are administered; 

 removing the power to prescribe the form of the Register of Insolvencies 
from the Act of Sederunt to regulation made by the Scottish Ministers under 
the 1985 Act; and 

 removal of requirement to publish various pieces of information in the 
Edinburgh Gazette. 

 
283. The Bill also makes the following miscellaneous amendments to the 1985 
Act:  
 

 failure to send statements of assets and liabilities;  

 time limits for sequestration of limited partnership;  

 petition for sequestration by trustee under a trust deed;  

 effect of sequestration: renewal of period of inhibition etc.;  

 division and sale of debtor‘s family home;  

 effect of discharge of debtor;  

 bankruptcy restrictions undertaking: repeal; and  

 offence of obtaining credit: increase in amount.  
 
284. Finally, the Bill includes certain minor amendments in schedule 3 to 
implement in the 1985 Act a number of recommendations from the Scottish Law 
Commission on the framing of the Act as part of its project in working towards its 
consolidation.244 The intention is to modernise the legislative framework for 
bankruptcy, and to make these technical amendments which can be reviewed and 
incorporated as part of a consolidation Bill in due course.  
 
285. The Committee is content with the objectives of these provisions as 
set out in the Bill and the Policy Memorandum. 
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ACCOMPANYING DOCUMENTS AND GENERAL PRINCIPLES 
 

Policy Memorandum 
 
286. The role of the lead committee at Stage 1 is to consider and report on the 
general principles of the Bill. The lead committee is required under Rule 9.6.3 of 
Standing Orders to report also on the Policy Memorandum which accompanied the 
Bill.245 
 
287. The Committee considers the Policy Memorandum provides adequate 
detail on the policy intention behind the Bill and explains why alternative 
approaches considered were not favoured. We are also content with the 
consultation conducted by the Scottish Government prior to introduction of 
the Bill although we note the proposal to extend the debtor payment period 
was not consulted upon. 
 
Financial Memorandum 
 
288. The Finance Committee‘s report on the Financial Memorandum highlighted 
a number of issues identified in written evidence to that committee. These issues 
related to the cost associated with the mandatory provision of money advice, the 
Common Financial Tool, and the Minimal Assets Process. These are issues which 
we have addressed in this report.  
 
289. Notwithstanding the conclusions we have reached in this report, and 
the request for further information relating to certain costing, we are content 
with the level of detailed provided in the Financial Memorandum. 
 
Delegated powers 
 
290. The Bill makes a number of amendments to the Bankruptcy (Scotland) Act 
1985. The Delegated Powers and Law Reform Committee reported on the Bill‘s 
delegated powers and drew attention to sections as below— 
 

Section 3: new section 5D of the 1985 Act: Debtor‘s contribution: 
common financial tool: prescribing method used to assess debtor‘s 
contribution and amending section 7(2) of the 2002 Act 
Power conferred on: the Scottish Ministers 
Power exercisable by: regulations 
Parliamentary procedure: affirmative procedure for 1985 Act; negative 
procedure for 2002 Act 
 
The Committee finds the power acceptable in principle but recommends 
that, consistent with its approach to new section 5D of the 1985 Act, the 
proposed new power in section 7(2)(bd) of the 2002 Act should be subject 
to the affirmative procedure. 
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Section 4: new section 32D(5) of the 1985 Act: Debtor contribution order: 
provision about deduction from earnings 
Power conferred on: the Scottish Ministers 
Power exercisable by: regulations 
Parliamentary procedure: the negative procedure 
 
The Committee accepts that the power to make provision about instructions 
to make deductions from debtors‘ earnings is acceptable in principle since 
flexibility may be required to make changes over time. However, the 
Committee considers that the power to make provision about the manner in 
which such an instruction affects an employer and the consequences for 
employers of failing to comply with instructions is not merely an 
administrative matter. Accordingly the Committee recommends that the 
power in section 32D(5) should be subject to the affirmative procedure in 
this respect. 
 
Section 34: new section 71C of the 1985 Act: Applications to the 
Accountant in Bankruptcy 
Power conferred on: the Scottish Ministers 
Power exercisable by: regulations 
Parliamentary procedure: the negative procedure except where regulations 
textually amend any part of an Act when the affirmative procedure applies 
 
The Committee recommends that the 1985 Act is amended to expressly 
provide that the power in section 71C(1) is subject to the affirmative 
procedure when it is used to textually amend ASPs. The Committee notes 
that the Scottish Government has agreed to consider lodging an appropriate 
amendment.246 

 
291. The Committee notes that the Delegated Powers and Law Reform 
Committee is awaiting further information from the Scottish Government in 
respect of these provisions. We await that response, and the subsequent 
consideration and views of that Committee.  
 
General principles 
 
292. Under Rule 9.6.1 of Standing Orders, the lead committee is required to 
report to the Parliament on the general principles of the Bill. 
 
293. The Committee supports the general principles of the Bill. However, 
as set out in this report, there are a number of areas where we request 
further information and clarification before the Bill completes its passage 
through the Parliament. 
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ANNEX A – OFFICIAL REPORTS AND EXTRACTS FROM MINUTES OF THE 
ECONOMY, ENERGY AND TOURISM COMMITTEE 

 
 
 

20th Meeting, 2013 (Session 4) Wednesday 19 June 2013  
 
1.   Decision on taking business in private: The Committee agreed to take 
items 3 and 5 in private. 
 
5.   Work programme (in private): The Committee agreed its approach to 
scrutiny of the draft budget 2014-2015 and the Bankruptcy and Debt Advice 
(Scotland) Bill at Stage 1. 

 
 

22nd Meeting, 2013 (Session 4) Wednesday 4 September 2013  
 

Bankruptcy and Debt Advice (Scotland) Bill (in private): The Committee agreed 
its preferred candidate for appointment as adviser in connection with its forthcoming 
scrutiny of the Bill at Stage 1. 

 
 

27th Meeting, 2013 (Session 4) Wednesday 2 October 2013 
  
Bankruptcy and Debt Advice (Scotland) Bill: The Committee took evidence on the 
Bill at Stage 1 from— 
 

Chris Boyland, Head of Strategic Reform, Claire Orr, Executive Director Policy 
and Compliance, and Elizabeth Wilson, Strategic Reform Team, Accountant in 
Bankruptcy; 
Graham Fisher, Scottish Government Legal Directorate. 

 
 

28th Meeting, 2013 (Session 4) Wednesday 9 October 2013 
  
Bankruptcy and Debt Advice (Scotland) Bill: The Committee took evidence on the 
Bill at Stage 1 from—  
 

Eileen Blackburn, Partner, French Duncan LLP, Chair, R3 Scottish Technical 
Committee;  
David Hill, Partner BDO LLP, previous ICAS Insolvency Committee Chair;  
Maureen Leslie, Council Member, Insolvency Practitioners Association;  
Frank McKillop, Policy & Relations Manager (Scotland), Association of British 
Credit Unions Limited;  
Alison Anderson, Insolvency Director, Armstrong Watson;  
Donald McKinnon, Partner, Wylie & Bisset;  
Mike Norris, Executive Director, Max Recovery Ltd;  
Martin Prigent, Head of Insolvency Management, TDX Group Ltd.   

 

261



Economy, Energy and Tourism Committee, 13th Report, 2013 (Session 4) 

 74 

Bankruptcy and Debt Advice (Scotland) Bill (in private): The Committee 
reviewed the evidence heard earlier in the meeting. 
 
 

29th Meeting, 2013 (Session 4) Wednesday 30 October 2013 
 

Bankruptcy and Debt Advice (Scotland) Bill: The Committee took evidence on the 
Bill at Stage 1 from—  
 

Sharon Bell, Head, StepChange Debt Charity Scotland;  
Keith Dryburgh, Policy Manager, Citizens Advice Scotland;  
Rachel Grant, Member of the Insolvency Law Committee, Law Society of 
Scotland;  
Russell Hamblin-Boone, Chief Executive, Consumer Finance Association;  
Yvonne MacDermid OBE, Chief Executive, Money Advice Scotland;  
Euan McPherson, Head of Credit Operations Strategy, Lloyds Banking Group.  

 
Bankruptcy and Debt Advice (Scotland) Bill (in private): The Committee 
reviewed the evidence heard earlier in the meeting. 
 

 
30th Meeting, 2013 (Session 4) Wednesday 6 November 2013 

 
Bankruptcy and Debt Advice (Scotland) Bill: The Committee took evidence on the 
Bill at Stage 1 from— 
 

Rosemary Winter-Scott, the Accountant in Bankruptcy and Agency Chief 
Executive, and Claire Orr, Executive Director Policy and Compliance, 
Accountant in Bankruptcy; 
Graham Fisher, Scottish Government Legal Directorate; 

 
and then from— 
 

Fergus Ewing, Minister for Energy, Enterprise and Tourism, Scottish 
Government; 
Chris Boyland, Head of Strategic Reform, and Claire Orr, Executive Director 
Policy and Compliance, Accountant in Bankruptcy; 
Graham Fisher, Scottish Government Legal Directorate. 

 
Bankruptcy and Debt Advice (Scotland) Bill (in private): The Committee 
reviewed the evidence heard earlier in the meeting.  
 
 

33rd Meeting, 2013 (Session 4) Wednesday 27 November 2013 
 
Bankruptcy and Debt Advice (Scotland) Bill (in private): The Committee 
considered a draft Stage 1 report. Various changes were agreed to, some by 
division, and the report was agreed for publication. 
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Record of divisions in private: 
 
Margaret McDougall proposed the following paragraphs after paragraph 136. The 
proposal was disagreed to by division: For 3 (Alison Johnstone, Hanzala Malik, 
Margaret McDougall), Against 5 (Christian Allard, Marco Biagi, Chic Brodie, Mike 
MacKenzie, Dennis Robertson), Abstention 1 (Murdo Fraser).  
 
The Committee considers that it is important that the move from 36 to 48 
months does not have unintended consequences, such as an increase in the 
number of debtors breaking agreed payment schedules.  
 
On the balance of evidence received, the Committee does not support the 
proposed increase in the debtor payment period to 48 months and invites the 
Scottish Government to withdraw the provision at Stage 2.   
 
 
Margaret McDougall proposed the following paragraphs after paragraph 177. The 
proposal was disagreed to by division: For 3 (Alison Johnstone, Hanzala Malik, 
Margaret McDougall), Against 6 (Christian Allard, Marco Biagi, Chic Brodie, Murdo 
Fraser, Mike MacKenzie, Dennis Robertson). 
 
The Committee welcomes the principle that vulnerable debtors such as those 
with minimal assets should not be forced into a process for any longer than is 
necessary where it is clear that they can make no further contribution to 
paying off their debts. On the other hand, a fair balance needs to be struck 
between the needs of the debtors and those of creditors. It is unclear to the 
Committee on the balance of the evidence received whether the new six-month 
discharge period introduced by this Bill is too short. 
 
Consequently, we recommend that the Scottish Government introduces an 
initial trial of the six month discharge period as an opportunity to identify any 
unintended consequences and allay concerns about inconsistency with the 
twelve month discharge period which exists across other debt solutions. Once 
the trial has been in operation, the Accountant in Bankruptcy should report on 
its findings and seek (through delegated powers) the power for provide the six 
month discharge on a permanent basis.  
 
 
Margaret McDougall proposed the following paragraphs after paragraph 188. The 
proposal was disagreed to by division: For 3 (Alison Johnstone, Hanzala Malik, 
Margaret McDougall), Against 6 (Christian Allard, Marco Biagi, Chic Brodie, Murdo 
Fraser, Mike MacKenzie, Dennis Robertson). 
 
We are not necessarily convinced that the relatively small sums of money that 
will be raised through the £100 application fee for the new Minimal Assets 
Process offset the problems that arise with this fee being a real barrier which 
discourages some of the most vulnerable debtors with low or minimum assets 
from entering some form of relief from their debts. 
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The Committee believes that it would be more appropriate for the Accountant 
in Bankruptcy to have the powers to introduce a full exemption for those 
individuals who meet certain criteria around ability to pay.  
 
 
Margaret McDougall proposed replacing ―we ask the Scottish Government to 
respond, in the Stage 1 debate, as to whether it will increase this figure‖ with ―we ask 
the Scottish Government to remove the maximum debt level for the Minimal Assets 
Process‖ in paragraph 195.  
 
The proposal was disagreed to by division: For 2 (Hanzala Malik, Margaret 
McDougall), Against 6 (Christian Allard, Marco Biagi, Chic Brodie, Murdo Fraser, 
Mike MacKenzie, Dennis Robertson), Abstention 1 (Alison Johnstone). 
 
 
  

 
ANNEX B: WRITTEN EVIDENCE 

 
Written submissions: 

 Alan Adie (242KB pdf)  

 Alison Anderson Armstrong Watson (153KB pdf)  

 Association of British Credit Unions Ltd (140KB pdf)  

 Association of Business Recovery Professionals R3 Scottish Technical 
Committee (167KB pdf)  

 Callcredit (246KB pdf)  

 Carrington Dean (171KB pdf)  

 Christians Against Poverty (80KB pdf)  

 Church of Scotland (153KB pdf)  

 Citizens Advice Scotland (173KB pdf)  

 City of Edinburgh Council (211KB pdf)  

 Evangelical Alliance (69KB pdf)  

 Falkirk Council (81KB pdf)  

 Haddington Citizens Advice Bureau (153KB pdf)  

 Highland Council (203KB pdf)  

 Institute of Chartered Accountants in Scotland (258KB pdf)  

 Insolvency Practitioners Association (286KB pdf)  

 Institute of Credit Management (135KB pdf)  

 Joel Martin Conn (101KB pdf)  

 KPMG LLP (104KB pdf)  

 Law Society of Scotland (239KB pdf)  

 Lloyds Banking Group (315KB pdf)  

 Max Recovery Limited (KB pdf)  

 Money Advice Scotland (243KB pdf)  

 Money Advice Service (151KB pdf)  

 Money Advice Trust (169KB pdf)  

 Nicola Birrell (77KB pdf)  

 Peter Rorke (8KB pdf)  
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 Royal Faculty of Procurators in Glasgow (146KB pdf)  

 Scottish Independent Advocacy Alliance (101KB pdf)  

 StepChange Debt Charity Scotland (87KB pdf)  

 TDX Group Ltd (122KB pdf)  

 Yuill & Kyle (136KB pdf)  
 
 Follow up written evidence: 

 Accountant in Bankruptcy on the Minimum Asset Process (65KB pdf)  

 Institute of Chartered Accountants in Scotland on the proposed transfer of 
functions (192KB pdf)  

 Insolvency Practitioners Association on the proposed transfer of functions 
(276KB pdf)  

 Scottish Court Service on the proposed transfer of functions (56KB pdf)  

 Sheriffs' Association on the proposed transfer of functions (121KB pdf)  

 Accountant in Bankruptcy on the proposed transfer of functions (2.38KB pdf)  

 Accountant in Bankruptcy on the Common Financial Tool working group 
(7.91KB pdf)  

 Scottish Government Minister for Energy, Enterprise and Tourism on 48 
months proposal (168KB pdf) 
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Scottish Parliament 

Economy, Energy and Tourism 
Committee 

Wednesday 2 October 2013 

[The Convener opened the meeting in private at 
09:34] 

10:00 
Meeting continued in public. 

Bankruptcy and Debt Advice 
(Scotland) Bill: Stage 1 

The Convener (Murdo Fraser): Good morning 
and welcome to the 27th meeting in 2013 of the 
Economy, Energy and Tourism Committee. I 
remind everyone to turn off or switch to silent all 
mobile phones and other electronic devices. 

Agenda item 1 is the continuation of our stage 1 
scrutiny of the Bankruptcy and Debt Advice 
(Scotland) Bill, for which we are joined this 
morning by Chris Boyland, head of strategic 
reform, Claire Orr, executive director, policy and 
compliance, and Elizabeth Wilson, strategic reform 
team, all from the Accountant in Bankruptcy’s 
office; and by Graham Fisher from the Scottish 
Government legal directorate. Before we get into 
questions, I invite Mr Boyland to make an 
introductory statement. 

Chris Boyland (Accountant in Bankruptcy): I 
will be very brief, because I do not want to take up 
too much of the committee’s time with my 
introductory remarks. Nevertheless, I want to 
mention three things, the first of which is the 
Scottish Government’s proposal in the bill to 
introduce a common financial tool. As the 
committee will know, there are two financial tools 
commonly in use at the moment, one of which is 
operated by the Money Advice Trust and the other 
by the United Kingdom StepChange Debt Charity, 
and the Scottish Government has set up a working 
group to determine which of those tools would be 
appropriate for use as a single common financial 
tool in Scotland. 

On the basis of analysis that we carried out and 
shared with the working group—and which we will 
be happy to share with the committee—the group 
came to the view that the Money Advice Trust tool 
was the right one for Scotland for two reasons. 
First, our evidence showed that the Money Advice 
Trust tool supported fewer breaches of the trigger 
figures. That is important with regard to the 
proposal in the bill for a minimum of 48 monthly 
payments, because payments must be sustainable 

and set at a level that the debtor can manage. I 
am aware that the Institute of Chartered 
Accountants of Scotland has suggested that 
contributions calculated with the Money Advice 
Trust tool could be as much as 30 per cent lower, 
but I point out that our research showed only a 5 
per cent difference in the monthly surplus. 

Furthermore, the Money Advice Trust tool is 
already widely embedded across the sector. It is 
used and recognised as an industry standard by 
the majority of money advisers, the British 
Bankers Association, the Finance & Leasing 
Association and the major utility companies, and 
we think that that is important in considering the 
potential costs of introducing a single tool. We 
believe that the more widely used an existing tool 
is, the lower the costs are likely to be when it is 
made the common financial tool. 

My second point is about the AIB and the 
potential for conflict of interest. During its scrutiny 
of our bill, the committee will hear evidence that 
our proposals will lead to a conflict of interest 
within the agency and that AIB officials will be 
making and then reviewing their own decisions. 
That would be the case only if the AIB’s 
organisational structure remained fixed as it is at 
the moment. However, it will not. In fact, we have 
already begun to restructure to ensure clear lines 
of independence and accountability between AIB 
officials. In order to embed the debt arrangement 
scheme process, which was introduced by 
regulations in June and is already operational and 
in force, we have started internal reconfiguration to 
ensure that firewalls are in place and officials can 
operate with the necessary impartiality. We will be 
happy to come back to the committee and report 
our progress with that work. 

Finally, I wanted to comment briefly on the 
provision in the bill to transfer functions from the 
sheriff court to the AIB. First, it is important to 
recognise that this is not the first time that 
something of this nature has occurred; the 
Bankruptcy and Diligence etc (Scotland) Act 2007 
made the same kinds of significant changes. For 
example, debtor petitions made to the courts 
became debtor applications made to civil servants 
at the AIB. We do not believe that you would find 
much, if any, support for moving debtor 
applications back to the courts. We have looked 
very carefully at the administrative low-level 
decisions made in sheriff’s chambers and 
considered them against an assessment of what 
can or cannot safely be transferred. For example, 
we want to transfer the process of recalling a 
bankruptcy where the debt has been paid in full 
because that is an administrative matter, but we 
do not want to transfer other applications for recall 
as such cases are likely to be more complex—
involving, say, an allegation of mistaken identity—
and will require a judicial decision. 
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Most of our work across the piece on this bill 
has been about striking a balance between 
debtors’ and creditors’ needs and taking a view on 
who has the most to gain or lose, and we have 
tried to come to a view about what might be the 
sensible way to proceed. We know that we are not 
going to please everyone, but we hope that in 
time, as with the example of the debtor application 
process, which moved from the courts to the AIB, 
these changes will become embedded as 
accepted practice. 

The Convener: We are on a slightly tight 
schedule this morning because we have a lot of 
business to get through, and I am aiming to finish 
this session by 11 o’clock. I therefore ask 
members to keep their questions short and to the 
point, and it would also be helpful if we could also 
have short and focused responses. There are 
quite a number of issues that we want to try to 
cover. 

Prior to the committee’s meeting in Irvine on 
Monday, we held a number of workshops with 
money advisers, citizens advice bureaux, service 
users and people with experience of debt issues. 
The discussions helped the committee members 
who attended to identify some of the issues 
around the bill and the impact that they might 
have, and I want to start by asking you about two 
or three issues that emerged from those 
workshops. 

We heard that the increase in the bankruptcy 
application fee from £100 to £200 is acting as a 
barrier to many people going through the process. 
I see from the information that you have provided 
that there has been a drop-off in the number of 
bankruptcies over the past three or four years, 
which might seem surprising given the problem 
with debt levels more generally in the economy. Is 
that fall attributable to the rise in the application 
fee? Is the doubling of the fee a barrier to many 
people who would benefit from going through the 
process but at the moment simply cannot do so? 

Chris Boyland: I will start, but my colleague 
Claire Orr will probably want to come in. 

I have two points to make in response to that 
question. First, the drop-off over the past few 
years has been from a previous level that was 
substantially higher than it had been for some 
time. We might have the figures with us but, if we 
do not, we can certainly provide them. Perhaps 
not surprisingly, there was a significant spike 
around the period from 2006 to 2008 and the 
number of insolvencies in Scotland went up 
substantially. There has been a reduction since 
then, although I think that there might be other 
factors at play in addition to the fee increase. 

Secondly, the £200 fee for access to 
sequestration is precisely one of the reasons why 

we have introduced the minimal asset process for 
debtors who are unable to make a contribution 
and whose circumstances and debt levels are 
such that we feel that they should have a simpler, 
less administratively complex and most likely 
cheaper route into bankruptcy. We are unable to 
fix the fee for the minimal asset process at the 
moment, but we expect it to be significantly lower 
than £200 and probably around £100. 

Claire Orr (Accountant in Bankruptcy): The 
downward trend of insolvencies is common across 
the rest of the United Kingdom and around the 
world, so I am not sure that it is directly related to 
the fee increase. When the fee was increased, we 
reiterated to the money advice sector the process 
that we have in place for people to pay by 
instalments. Had there been a significant drop that 
was due only to the fee increase, we would have 
expected to see a significant increase in the 
number of people asking to pay by instalments, 
but that did not happen. I am therefore not sure 
that it is as simple as saying that it is totally to do 
with the fee. I accept that that might be a factor, 
but I think that there are other factors, too. 

The Convener: Before letting members in on 
this point, I will ask a follow-up question. You 
referred to the new minimal asset process that is 
coming in, for which the limit is £10,000 of debt. 
My understanding is that the current average debt 
of clients coming through StepChange Debt 
Charity Scotland is £14,500, which would suggest 
that perhaps the £10,000 figure is on the low side. 
I also understand that, for those going through the 
low-income, low-assets process at the moment, 
the average debt is £17,000. Are you confident 
that £10,000 is the right figure? 

Chris Boyland: In comparing the minimal asset 
process with the existing low-income, low-assets 
process, our main point is that there is a high 
number of transfers from LILA to full administration 
bankruptcy. I think that I am right in saying that the 
2012-13 figure was 700-plus transfers out of 3,481 
LILA cases, which is roughly 20 per cent of the 
case load. The principles behind setting the 
maximum debt level at £10,000 are, first, to set it 
at a level that will be of use to debtors in the kind 
of circumstances that we are trying to address 
through the minimal asset process; and, secondly, 
to focus the criteria so that we reduce the number 
of transfers and are confident that the people who 
go into the minimal asset process and have the 
benefits of a simpler and less administratively 
complex route into bankruptcy will remain in that 
process. We do not want cases that we discover 
after a short period ought to go through the full 
administration process. 

The Convener: I have one more question 
before I bring others in. I note that the figure of 
£10,000 is stated in section 5 of the bill. Is that not 
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quite unusual? Should that sort of figure not just 
be left to subordinate legislation? 

Chris Boyland: I will defer to Mr Fisher on that 
one. 

Graham Fisher (Scottish Government Legal 
Directorate): It is fairly common in other debt 
legislation in Scotland to have figures listed in the 
bill, and quite often there is also a power to 
change the figure. 

The Convener: Some members who want to 
come in have caught my eye.  

Hanzala Malik (Glasgow) (Lab): Good 
morning. I, too, have had the privilege of hearing 
at first hand the experiences of people who have 
suffered bankruptcy in the past or are presently 
being considered for it. The fee was a big issue for 
those people. The jump from £100 to £200 was 
considered to be very high for people who found 
themselves in that position. Who makes the 
decision on whether the fee is reduced or not? Is 
the figure arbitrary? What is the threshold for it? 
Further, are there any examples of people who 
have been exempt from the fee? If people are in 
the process of applying but cannot pay the fee, 
that means that their application just sits while 
their debt continues to grow. Surely that is not a 
welcome situation for anybody. 

10:15 
Claire Orr: The fees are determined by the 

Accountant in Bankruptcy and they are generally 
based on our need to recover the cost of the 
services that we deliver. As part of our work, we 
realised that the cost of delivering the bankruptcy 
application process to make the award was 
significantly in excess of the £100 fee that had 
previously been charged. That is what led to the 
£200 fee being introduced. 

The legislation does not permit anyone to be 
exempt from the application fee. I think that the 
Bankruptcy (Scotland) Act 1985 expressly stated 
that there cannot be a waiver of the fee, but the 
instalment process helps. I accept that that means 
that the bankruptcy award cannot be made until 
such time as the fee has been paid, but that is 
currently what the law provides for. 

Hanzala Malik: Surely that is not a healthy 
position for the person who wants to be declared 
bankrupt or for the person who is trying to chase 
the debt, because the debt is still growing and they 
know that it is not going to be paid. In the 
meantime, you are putting people through a lot of 
anxiety and suffering, simply because they are 
trying to pay that fee. Can the fee not be 
recovered afterwards, so that the process can take 
place and people can start to move on and get a 
fresh start in life? 

Claire Orr: Recovery of the fee afterwards is 
not possible within the current framework. The 
application fee has to be made up front and our 
ministers have required us to continue to work 
towards that. 

Hanzala Malik: I do not feel that that is a good 
position for anybody to be in. If people are entitled 
to benefits, there is a system whereby moneys can 
be taken directly from benefits so moneys would 
be almost guaranteed. Therefore, why put people 
through a lot of hardship by making them wait until 
the fee is paid before the case is taken on? Has 
nobody considered that option? 

Claire Orr: We have not actively considered 
that option as part of the bill. The bill is not 
changing the current provision in relation to the 
payment of fees. 

Hanzala Malik: That does not mean that you 
should not fix something that is wrong. Surely we 
should be looking at that option as well, in a bid to 
try to ease the anguish of families where possible. 

Claire Orr: I understand your point and I believe 
that money advisers will often help their clients by 
allowing them to juggle the priority of the 
payments that they need to make so that they can 
make their bankruptcy application. We will 
consider your point but, at the moment, there is no 
provision in the bill to change that. 

Hanzala Malik: Right, okay. 

Dennis Robertson (Aberdeenshire West) 
(SNP): On the convener’s point about the £10,000 
ceiling, if the evidence suggests that the average 
debt is higher than £10,000, does that not 
preclude people from entering into the 
arrangement? If the evidence suggests that the 
limit should be higher, why is it not higher? 

Chris Boyland: I will go back to my earlier point 
about the number of transfers from the existing 
LILA process to full administration bankruptcy. The 
average debt level in bankruptcy across the board 
is certainly higher than £10,000. That is not 
remotely in dispute. 

We are trying to set up a scheme in the minimal 
asset process that will be targeted specifically at 
debtors who are unable to make a contribution or 
who have been in receipt of welfare benefits for up 
to six months. For that specific user group, we 
believe that the £10,000 debt ceiling will enable us 
to easily and correctly target the people who are 
most in need of help. 

We further believe that when the maximum debt 
exceeds £10,000—when it gets closer to the 
existing average—there is a greater likelihood that 
people will have a wider range of creditors. They 
will be in circumstances where the proper 
administration of their bankruptcy would be more 
likely to be the full administration route. 
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I would like to make one brief additional point 
about the fee level. The level of fees charged for 
bankruptcy in Scotland at present is lower than 
that charged in England and Wales. 

Dennis Robertson: I accept what you are 
saying and the rationale behind it, but I am just not 
sure that I have quite grasped the £10,000 ceiling 
level, to be honest. I am not quite sure why it was 
not £15,000, which would have given more people 
the opportunity to come via the debt arrangement 
scheme, because the debt out there may be 
reflected better in that figure than in the £10,000 
figure.  

Chris Boyland: I would not necessarily 
disagree with that, although we must accept that 
the debt arrangement scheme is something 
separate and that we are talking about bankruptcy 
at this point. I am sorry if I am not able to offer any 
more help, but our approach to the issue is that we 
are trying to identify a debtor group that is most in 
need of the minimal asset process. Given the 
circumstances that people in that group share and 
which identify them, we think that the £10,000 debt 
ceiling more correctly identifies them than a higher 
level would. The point is to target the assistance 
for the lower-fee, easier-entry scheme specifically 
at the people most in need. 

Claire Orr: It is important to say that those 
people will not be excluded from the ability to 
apply for bankruptcy, so if they exceed the 
£10,000 limit for the minimal asset process, they 
will still be entitled to apply for the ordinary 
bankruptcy route. They are not being excluded 
from the ability to have the debt relief that they 
need; it is just that it would be through a different 
route in, rather than through the minimal asset 
process.  

Dennis Robertson: I appreciate that. Thank 
you.  

Hanzala Malik: How does one know that one is 
entitled to that relief? Are you going to say, “It’s 
from £10,000 to £20,000,” or do people just guess 
what they would be entitled to? 

Claire Orr: The role of the money adviser is to 
help determine the level of debt.  

Hanzala Malik: How do they know? 

Claire Orr: They would have to have evidence 
from the individual sitting in front of them about the 
creditors that they were due— 

Hanzala Malik: No, but how do they know what 
amount they can apply for? You are saying 
£10,000 in the bill, but how does the creditor or the 
money adviser know that someone can come in 
with a higher debt and apply as well? 

Claire Orr: I would expect the money adviser 
community to be well versed in the provisions of 

the bill by the time it comes into force. We work 
closely with the money advice sector, and money 
advisers would be aware of the different routes 
available. They would then be able to advise their 
clients on the solution that was most appropriate 
to their needs. 

Hanzala Malik: So is the bill going to tell us the 
two figures—the start and end figures—or not? 

Claire Orr: The minimal asset process is the 
only one that has a ceiling on the debt level. The 
other bankruptcy route is limitless, so regardless 
of the amount of debt that someone has they 
would be able to enter bankruptcy. 

Hanzala Malik: So you are— 

The Convener: Hold on, Hanzala. I think that 
we are getting a bit confused here. 

Hanzala Malik: No, I am not confused. The bill 
will say that the ceiling is £10,000, yet the 
witnesses are saying that if people’s debts go over 
that we can still, to a certain extent, take care of 
them. How do people know the level up to which 
they can still apply through the ordinary system 
and what is the next limit? Is it between £10,000 
and £20,000, or between £10,000 and £15,000? 
You are putting the figure in, not the money 
adviser. 

Claire Orr: Only for the minimal asset process. 
That is the only part of bankruptcy that will have a 
limit applied to it, and that is for a defined group of 
people who meet specific criteria—generally, 
people who are on benefits. That is the only group 
for which there would be a limit to the debt level. 
For any other application to bankruptcy, there is 
no limit. The minimum debt level will be £3,000 for 
ordinary bankruptcy, but there will be no 
maximum, and we would work with money 
advisers to ensure that, just as they are now 
aware of the criteria for LILA and for ordinary 
bankruptcy, they would be aware of the criteria for 
those two different routes in.  

Hanzala Malik: So, if I had a debt of £11,000, I 
could still apply under the normal bankruptcy 
route. 

Claire Orr: Yes. 

Hanzala Malik: But the bill says £10,000. How 
would I know that I am still entitled to apply, even 
though my debt is above the maximum? 

Claire Orr: That is a fair point: ordinary 
members of the public might not be aware of what 
exactly is on the statute, but it is the role of the 
money adviser to advise their clients on the routes 
that are available to them, based on their 
circumstances. 

The Convener: We need to move on, as we 
have a lot to get through. Margaret McDougall is 
next. 
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Margaret McDougall (West Scotland) (Lab): 
We heard evidence on Monday that money 
advisers were holding files—cabinets full of files 
on people who were unable to proceed with the 
LILA route, because they could not raise the fee. 
That is an issue. Do you have any idea how many 
people are on hold until they can reach that 
figure? 

Claire Orr: I am not aware of any figures for 
that. It is quite common for the advice sector to 
have evidence of that sort, but such evidence is 
not submitted to the AIB in any formal way, so we 
do not have any data around that. If the advice 
community would like to provide us with that 
evidence, we would be happy to look at it. 

Margaret McDougall: If you are saying that the 
fee will be back down at £100, that would be more 
acceptable, although the people to whom we 
spoke did not want there to be a fee at all, as they 
were on benefits and found it really difficult to raise 
that fee. As has already been said, their lives are 
on hold, as they cannot move on and their debts 
are increasing. 

I do not know what evidence you used to reach 
the £10,000 figure. StepChange says that the 
average debt that it deals with under LILA is 
£17,000. Approximately 65 per cent of its clients 
would not qualify under the new minimal asset 
procedure. They will be pushed into another 
process under the Bankruptcy and Debt Advice 
(Scotland) Bill, which will cost them more. That will 
stretch out the period over which they will be 
without credit. 

Claire Orr: We consulted on the level at which 
the maximum should be set. Various views were 
expressed, with figures ranging from £20,000 to 
£50,000, and other comments were applied. We 
do not have the full detail of that with us today, but 
we can reconsider the process around arriving at 
the £10,000 figure. It was very much based on the 
discussions that we had during the process of 
consultation with our stakeholders. 

Margaret McDougall: Okay. I will leave it at 
that. 

Mike MacKenzie (Highlands and Islands) 
(SNP): I was very interested in what you were 
saying about the money advice tool and the 
common financial tool. Am I correct in saying that, 
when ICAS is submitting its criticism of the 
approach with regard to the payments that will be 
made and the calculation, it is not criticising the 
common financial tool, but it is criticising the 
money advice tool, as the common financial tool 
has not been fully developed yet? Am I correct in 
that assumption? 

Chris Boyland: That is not quite the case. The 
existing money advice trust common financial 
statement is a tool that is widely in use across the 

sector. The working group that we set up has 
determined that the right course for the Scottish 
Government to take would be to fix the existing 
money advice trust tool as the future Scottish 
Government single common financial tool. When 
the eventual act is in force, it will, I hope, become 
the case that the tool that is currently known as 
the Money Advice Trust common financial 
statement will be the single common financial tool 
in Scotland. When the Protected Trust Deeds 
(Scotland) Regulations 2013 go through, which we 
hope will happen later this autumn, that will be the 
case for protected trust deeds. It is already the 
case for the debt arrangement scheme. That will 
be fixed consistently across every statutory debt 
solution in Scotland. 

10:30 
Mike MacKenzie: I appreciate that 

harmonisation, which should be welcomed. I 
absolutely agree with using a single tool, so that 
we do not have different calculations being used 
indiscriminately. However, I am a wee bit 
concerned that you used the words “we hope”. 
That suggests that there is doubt and that another 
tool might be used. 

Chris Boyland: I am sorry—as a civil servant, I 
tend not to say that things are absolutely certain to 
happen until at least a year or so after they have 
happened. [Laughter.]  

Mike MacKenzie: The financial tool and how it 
works are of central importance to how we deal 
with debt. I was slightly concerned to read in our 
briefing that the tool involves an algorithm or a 
series of algorithms. I always assumed that 
algorithms were the province of theoretical 
physicists and not mere accountants or money 
advisers. Will you confirm that an algorithm or a 
series of algorithms will be used? 

Nicholas Grier (Adviser): I used the word 
“algorithm”; the witnesses did not. They should not 
be held responsible for that word choice. 

Mike MacKenzie: I said that I came across the 
term in our briefing. I merely ask whether an 
algorithm is used. 

Chris Boyland: To be honest, I do not have the 
technical knowledge of the tool’s workings to 
answer that. I understand that it is a means of 
determining from figures that are input about a 
debtor’s current spending level what their 
contribution will be. 

I am happy to confirm that, as we have said, the 
tool has been developed by the money advice 
sector for use by that sector. The tool does not sit 
still and is updated regularly. That is the case 
whether the workings beneath the bonnet could be 
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described as an algorithm, spreadsheet or 
something else. 

Mike MacKenzie: Whether or not what is used 
meets the strict mathematical definition of an 
algorithm, we are talking about a fairly complex 
and sophisticated calculation. 

Chris Boyland: That point presupposes a little 
more knowledge than we can bring. It is certainly a 
calculation. 

Mike MacKenzie: Can anybody else on the 
panel answer questions about the nature of the 
calculation? We have agreed that it is fundamental 
to the bill’s success. 

The Convener: Perhaps Nicholas Grier can 
provide some background, but I will let Ms Orr 
answer. 

Claire Orr: The tool is founded on research at 
the UK level. The Money Advice Trust had a 
gentleman—whose name escapes me—conduct 
extensive research into the cost of living. The 
trigger figures were developed from that work. 
They are the amounts of money that are 
calculated to be essential for different components 
of people’s lives. 

Mike MacKenzie: You can see what I am 
getting at. How the calculation works is an 
essential part, but not the only part, of the bill. If 
we are moving to a single tool—I absolutely agree 
with that—it is imperative that the right answer 
comes out of that tool. I am a wee bit disturbed 
that none of the panel members can give more 
information. I invite you to write to the committee 
to give us information. I would like to take the 
calculation for a test run in real-life scenarios. As 
ICAS has criticised the tool, it is only right to see 
some worked examples, to assure us and give us 
confidence. Does that sound reasonable? 

Claire Orr: Of course. We are happy to provide 
you with further information on how the tool works. 
It is worth noting that it works in practice at the 
moment in the debt arrangement scheme. It is the 
basis on which calculations are made about the 
sustainable contribution that people will make 
under that scheme, which can be over a long 
period. There is therefore clear evidence of how 
the tool works in practice. 

As I said, the tool has the support of the money 
advice sector more generally. For example, 
citizen’s advice bureau advisers use it in 
preference to the other tool that is currently used, 
because it takes a slightly more generous 
approach to the debtor. 

Mike MacKenzie: Okay. Thank you. 

Chic Brodie (South Scotland) (SNP): I do not 
accept that we should necessarily rush to use a 
single system. Has the system been audited and 

tested against what currently happens with 
debtors? 

Chris Boyland: By “system”, do you mean the 
common financial statement? 

Chic Brodie: Yes. 

Chris Boyland: It is in use at the moment. 

Chic Brodie: I did not ask whether it was in 
use. I know that it is in use. Has it been audited in 
relation to beneficial outcome? 

Chris Boyland: I am not 100 per cent clear 
about what form such an audit would take. What I 
can point to is the research that we carried out for 
the Scottish common financial tool working group, 
if the committee has not already seen that work. 
Our research, which supported the group’s 
decision to move towards having the common 
financial statement as the single tool, involved 
examining the evidence on the performance of 
both tools—the common financial statement and 
the StepChange tool—comparing the tools and 
looking for evidence against a number of criteria, a 
key one of which was sustainability in relation to 
the number of breaches of the trigger-figure 
ceilings. 

Chic Brodie: I will take that as a no. 

Would it not be better to test both systems in 
actuality and look at the outcomes? I am sure that 
the working group did a diligent job, but at the end 
of the day the proof of the pudding is in the eating. 
Can we have an audit of the common financial 
tool? Can we have a test bed of the StepChange 
tool, so that we can see what is best for debtors? I 
am not criticising the common financial tool, but I 
want to be sure that it works in the interests of 
debtors. 

Chris Boyland: I am sorry if I am not giving you 
exactly what you are looking for, but I struggle 
slightly to see why the research that we carried 
out, which was a head-to-head comparison 
between the two tools, using data from the system 
about real-life cases to compare how each tool 
performed for real-life debtors, would not give you 
what you are looking for. 

Chic Brodie: Let us just leave it there. 

I am concerned about several things that you 
have said. First, you said, “We know that we are 
not going to please everyone”. That might be what 
happens in the end, but I get concerned when 
people start off by saying that. Secondly, please 
do not use analogies with England. We are not in 
a competition; we are here to serve the customers. 

On that basis, can you tell me how many people 
in debt you talked to? 

Chris Boyland: Are you asking about people to 
whom I spoke personally? 
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Chic Brodie: Yes, and not just in terms of the 
consultation. How many people have you actually 
talked to about the consequences? We have 
talked about fees, and we heard on Monday that 
the fee increase has put severe pressure on 
people. Perhaps I can make it easier for you. How 
many end users—the debtors—did you meet, and 
how often did you meet the AIB? 

Chris Boyland: Sorry, I did not grasp the 
second part of your question. 

Chic Brodie: How often did you meet the 
Accountant in Bankruptcy in the context of the 
development of the bill? 

Chris Boyland: We are the Accountant in 
Bankruptcy. 

Chic Brodie: Sorry, in terms of—I am getting 
confused. Let us take the first part of the question. 
How many clients did you actually talk to? 

Claire Orr: I understand the point that you are 
making. We try hard to reach out to as many 
people as possible. During the public consultation, 
I think that we received only one or two responses 
from members of the public. It is generally a 
difficult issue on which to engage people. That is 
why we work with the money advice community, 
which can tell us the views of its clients. We do not 
have a direct conversation with people. 

Of course, the AIB speaks every day to people 
in debt who make bankruptcy applications and 
applications for the debt arrangement scheme, so 
we understand the challenges that people face, 
but we have not had a direct conversation with a 
group of indebted individuals, because it is quite 
difficult to get people to agree to come and speak 
to us in that forum. 

Chic Brodie: We did not have any difficulty with 
that. 

Claire Orr: In the past, we have tried to engage 
with people and it is quite difficult. For example, 
through our debt arrangement scheme marketing 
campaign, we have tried hard to get case studies 
of people who have experienced debt, and it is 
extremely difficult to get people to come forward to 
engage with us. 

Chic Brodie: Maybe I am cynical, but if we 
increase fees and limit the debt level, that will 
mean increased revenues and a lower volume. 
What is the ethos? What is the AIB’s objective as 
far as the bill is concerned? 

Claire Orr: We have some very clear 
objectives. The first principle is ensuring that 
everyone has access to fair and just processes. 

Chic Brodie: But you have not talked to people 
who are indebted. 

Claire Orr: We have spoken to their 
representatives and have had an extensive 
consultation on that basis. We have listened hard 
to the points that were made through that 
consultation and have made a number of changes 
to the bill, relative to the position from which we 
started in the consultation. We have reflected the 
views that were expressed by the representatives 
of people in debt and those who deal with the 
insolvency system more generally. 

Chic Brodie: I have no more questions. 

The Convener: I am conscious of time. Other 
members want to come in, so we need to move 
on. If we have time, we will come back to some of 
those points. 

Alison Johnstone (Lothian) (Green): Earlier, 
we discussed the obstacles to becoming bankrupt, 
such as people having difficulty finding the cash to 
make the initial payment. The AIB and some debt 
advice centres request from creditors a final 
balance of debt. When the committee was in Irvine 
on Monday, we got some feedback that suggested 
that it can sometimes take quite a while to get hold 
of that final balance of debt. Meanwhile, the debtor 
is accruing even more debt. Are any steps being 
taken through the bill to address that? Will there 
be a cut-off date by which creditors must comply—
a date by which they must provide that 
information? 

Chris Boyland: Yes, is the short answer. The 
bill will introduce a fixed period for creditors to 
submit their returns. From memory, I believe that it 
is six weeks. 

Claire Orr: The period is 120 days. 

Chris Boyland: I beg your pardon. There will be 
a fixed 120-day period during which creditors will 
need to submit their returns. 

Alison Johnstone: That is a relatively long 
time. I would have expected the creditor to have 
that information to hand and to be able to provide 
it in a more timely fashion. Why has 120 days 
been agreed on? 

Chris Boyland: Creditor organisations will 
probably say that they would need at least that 
length of time. To an extent, that is a question for 
them; their representatives will give evidence to 
the committee. 

In part, the question goes back to the point that I 
made at the end of my introduction about not 
being able to please everybody all the time. We 
have not introduced the 120-day period as a 
concession that we will fail in the objectives that 
we are setting for ourselves in the bill; we have 
brought it into the conversation simply to 
acknowledge that, by its very nature, insolvency 
involves a balance between the desires, needs 
and rights of the creditors and the rights of the 
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debtors. It will always be difficult to strike a 
balance that pleases both sides. 

We feel that 120 days is the right deadline. 
Some organisations and representatives, such as 
members of this committee, might say that 120 
days is giving people too much time. I am certain 
that representatives of creditor organisations will 
say that it is minimal and that some of them will 
not even be able to manage that. 

10:45 
Claire Orr: That timescale does not impact on 

the award of bankruptcy being made. The 
creditors’ claims will be requested after the award 
of bankruptcy is made. The person needs to know 
only that they have a debt with a particular creditor 
in order to apply for bankruptcy. The final position 
would be confirmed through the 120-day claim 
process—the person in debt is not disadvantaged 
at that point. 

Alison Johnstone: I have two further 
questions. 

The Convener: Make them brief, please, 
Alison.  

Alison Johnstone: You have suggested that 
we are seeking to strike the best balance between 
the needs of creditors and debtors. With regard to 
the four-year period for debtor contributions, ICAS 
has suggested that there might be breakage and, 
more likely, that debtors will be unable to sustain 
payments for that period. What research has been 
carried out in order to put that proposal forward? 

Chris Boyland: That takes us back to Mr 
MacKenzie’s point about the fundamental way in 
which the common financial tool determinations 
interact with other parts of the bill. In this instance, 
they interact with the proposal for a minimum of 48 
monthly payments. ICAS has provided evidence 
suggesting that that will lead to an increase in 
breakage rates. 

Our point is that the reason why we are fixing 
the common financial statement as the tool that 
will determine the amount that is being paid on 
each of those 48 monthly payments is because 
the evidence suggests that that will determine a 
more sustainable level of contribution—the 48 
amounts will be at a level that the debtor can 
manage. 

Alison Johnstone: My final question is on the 
Accountant in Bankruptcy. Is it genuinely able to 
review its own decisions? I have concerns about 
public perception—we have heard about firewalls 
and so on. When an organisation reviews its own 
decisions, the public find that less than convincing. 
Did anyone consider introducing an independent 
review of those decisions? 

Claire Orr: We originally considered whether to 
set up a panel, but decided that it would be 
preferable to have control of reviewing in-house. 
However, we have taken steps to separate the 
functions of the operations of the agency from its 
policy and compliance elements; they will operate 
as two distinct parts of the AIB. There would be no 
crossover between the original part of the process 
and the review part. 

The Convener: Does Mark McDonald have a 
question on that? 

Mark McDonald (Aberdeen Donside): My 
question is on a different topic. 

The Convener: Okay. I have members who 
have brief supplementaries on the same issue. 

Chic Brodie: On Monday, one of the things that 
cropped up in the conversation was the role of 
creditors and the lack of awareness about the 
DAS among companies that do not come under 
Scottish legislation. Another issue was about 
determining exactly what is owed to a particular 
creditor because the creditor balances are not 
made readily available. Is there anything that we 
should do to ensure that when someone enters 
bankruptcy, they know exactly what the target is? 

Chris Boyland: That goes back to the provision 
in the bill to fix the 120-day period for creditor 
returns, which  speaks to the second part of your 
question, about getting information from creditors 
about how much money they think they are owed. 

On the first part of your question—on the 
visibility of Scottish legislation to UK organisations 
and lenders—I cannot comment much on that 
other than to revert to our continuing efforts to 
engage with the representative bodies of those 
organisations whenever we can and to ensure that 
they are aware of the changes that we are making. 

Claire Orr: I will add to that briefly. We have a 
stakeholder group that involves representatives of 
the creditor sector. We have the Royal Bank of 
Scotland and Lloyds Banking Group on our 
general stakeholder group. They have been with 
us on the journey of reforms that we have been 
making and they are well aware of the changes 
that we are making. We also extended our reach 
further and have visited some of the major 
creditors in England to ensure that they 
understand. 

On DAS, there was a particular effort made 
when the 2011 changes came in. As part of that 
process, we now have much stronger engagement 
with creditors across the whole UK. They are on 
our information technology system, which means 
that interaction with them is now much easier than 
it was. Progress still needs to be made, however, 
and we continue to try to improve. 
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Margaret McDougall: On the discharge of DAS 
that has been extended to four years, there is also 
a six-year period after that during which a person 
who has been bankrupt cannot get credit, which 
makes the total period 10 years. Is that right? 

Claire Orr: It is perhaps not quite that 
straightforward in the sense that it is a matter for 
creditors and credit reference agencies how they 
risk-score lending to people beyond the period of 
their bankruptcy. Someone who is in the debt 
arrangement scheme or is insolvent and bankrupt 
cannot obtain credit during that period. What 
happens beyond that is a matter for creditors to 
determine. In practice, people will generally find 
that their access to credit can be restricted for 
approximately six years. 

One of the aims of the financial health service 
that we are trying to develop is for us to work with 
creditors and credit reference agencies to 
distinguish between people who have been on a 
debt arrangement scheme and paid back all that 
they owe, from people who have been in 
bankruptcy, and to get them to try to have more 
lenient credit-risk scoring for people who have 
paid back than for those who have not. We are at 
the very early stages of those discussions, so it is 
too soon to say whether the practical impact on 
people will change. 

The Convener: I am sorry Margaret, but we 
have to move on; we are very short of time. 
Hanzala, do you have a quick question? 

Hanzala Malik: On people who want to register 
as bankrupt, I have brought up the issue of money 
advice, and I was given an explanation that led me 
to believe that if a person fills in a form or is 
helped to fill in a form, that is in itself legal advice. 
I have since been told that that is not the case and 
that someone would require legal advice under the 
new legislation. I suggest that rather than say that 
someone must have legal advice—that it is 
mandatory—the bill should use the word 
“desirable”, so that if anyone does not have legal 
advice in the full sense of the word, it will not stop 
them from registering as bankrupt, and they can 
get legal advice thereafter. That would particularly 
help first-time applicants. 

I can understand why legal advice would be a 
must for people who have gone through the 
process before because they are obviously not 
getting it, but rather than say that first-time 
applicants must have money advice before they 
apply, it should be desirable. What is your opinion 
of that? 

Chris Boyland: We continue to stand by what 
we have said previously. We believe that for 
people who have difficulty with the application 
process, whether for reasons of language or for 
other reasons, advice is the answer. The 

availability of, access to and receiving of high-
quality advice from an approved money adviser is 
the solution that will see them through those 
difficulties. 

Hanzala Malik: So, they can continue to be in 
debt for the duration. 

Chris Boyland: No. We do not believe that that 
would be the case. We believe that the 
requirement to have advice and access to advice 
will help them through their debt problems. 

The Convener: We need to move on, Hanzala. 
We are short of time and I still have to bring in 
Mark McDonald. 

Mark McDonald: Am I correct in saying that 
some debts can be written off and will not be 
pursued by creditors when a person enters 
bankruptcy? 

Chris Boyland: Bankruptcy itself is a debt relief 
measure. 

Mark McDonald: What I mean is that during the 
bankruptcy creditors will, obviously, pursue debts 
through asset recovery and so on. Is that correct? 

Chris Boyland: Entering into sequestration is a 
means to put a halt to pursuit and to arrestments 
and suchlike. 

Mark McDonald: What I mean is that, at the 
moment, a number of people who find themselves 
in debt trouble will seek high-interest loans as a 
means of alleviating their immediate debt problem, 
but obviously that simply stores up bigger 
problems for the future. At the point at which the 
person enters bankruptcy, what currently happens 
to those high-interest loans? 

Chris Boyland: Such loans are included with 
the rest of the debtor’s debts and are given no 
preference. Where the debtor is able to make a 
contribution by way of repayment, those debts 
would be treated along with the others. 

Mark McDonald: The point that I am trying to 
get to is whether there is scope within legislation 
for those debts to be defined in such a way that 
they would be written off and would not be 
pursued at the point of bankruptcy. 

Claire Orr: In effect, that is what would happen. 
If someone becomes bankrupt, their assets are 
conveyed to a trustee whose job is to realise 
assets to pay back creditors. There may or may 
not be anything realised to pay back creditors, but 
at the end of the bankruptcy those debts are 
written off and cannot be pursued by the creditors. 

Mark McDonald: At the moment, there is no 
incentive for due diligence on the part of high-
interest payday lenders, which actively lend to 
people with poor credit ratings. High-street lenders 
such as banks will not touch those people, but 
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payday lenders are happy to lend high-interest 
loans to them. Is there a means through 
bankruptcy legislation by which that could be 
addressed? Obviously, payday lenders might 
apply more due diligence if they were aware that 
their debt would be treated somewhat differently 
under bankruptcy legislation. 

Claire Orr: Are you asking whether those debts 
could survive instead of being discharged as part 
of the bankruptcy? 

Mark McDonald: That is correct. 

Claire Orr: We consulted on whether some 
debts should survive the bankruptcy. We 
considered whether debt that was incurred in the 
12 weeks prior to the bankruptcy should be 
excluded from debt relief, but that did not find 
favour among any sector in the consultation 
process, so the proposal was dropped. The main 
reason for that is that bankruptcy is supposed to 
provide a final solution that, by writing off the debt, 
gives people the fresh start that they need. Also, 
such a proposal might just create a preference for 
a group of creditors to which we might not 
particularly want to give preference. For those 
reasons, such a provision was not included in the 
bill. 

The Convener: We are very short on time, but 
we have not yet touched on the provisions on 
financial education, which I want to get on the 
record. 

In our workshops on Monday, we heard some 
evidence on financial education, which everyone 
agrees is a very sound concept. If we approach 
the issue in schools, we can make people aware 
of issues such as annual percentage rates and the 
importance of budgeting. However, the bill seems 
to be closing the stable door after the horse has 
bolted, in that the provisions are about providing 
financial education to people who are already 
insolvent. Evidence that we heard on Monday 
suggested that people who live on very low 
incomes, for example on benefits, are actually 
very good at balancing budgets and understand 
the issues around financial matters. For them, 
often the problem is not a lack of financial 
education but their circumstances—for example, a 
crisis that comes along and tips them into a 
problem with debt. What evidence is there that 
offering financial education will make any 
difference? 

11:00 
Chris Boyland: Perhaps I can start and then 

colleagues can come in. 

First, the national standard financial capability 
education module will not be restricted to the 
issues that people might immediately think of, 

such as budgeting and household management. 
The potential exists for it to go wider than that, for 
example, to teach people how to switch utilities 
provider. 

It is easy to fix an idea of what financial 
capability education will be, but my point is that it 
is not fixed at this stage. We are working with 
Money Advice Scotland and the financial sector to 
develop the financial capability national standard 
in order to make sure that those who have the 
most experience of people with debt problems 
design the national standard, which will create a 
preventative solution for assisting people who are 
in debt. 

The second point—which I will make quickly—is 
that although we envision its use in money advice 
and in a bankruptcy process, once there is a 
national standard to govern how a certain topic 
can be taught, or once people can be trained, 
there is no reason why it cannot be used in other 
circumstances as well, for example in early years 
education. 

The Convener: Will you explain very briefly to 
me the process whereby somebody who has been 
declared bankrupt and has to go through this 
financial education module will be assessed or 
tested on it? What are the sanctions if they do not 
comply? 

Chris Boyland: We certainly have not put 
anything in the legislation that speaks of sanctions 
for non-compliance. I do not want to seem to 
bandy semantics, but I imagine that the module 
will be such that it will be clear whether or not the 
person has worked through it. There need not 
necessarily be a test.  

The Convener: What happens if the person 
does not work through it? 

Chris Boyland: The process is not fully worked 
out. The module would be part of the time that 
they spend with their adviser, who would help 
them through the process, who will have identified 
their needs and who would, I imagine, continue 
that conversation with them. 

Claire Orr: It will be a condition that the 
individual is required to comply with what the 
trustee asks them to do, which would be to 
complete the programme of education. They 
would be encouraged to complete the programme 
because to do otherwise could be linked to non-
co-operation in their bankruptcy. 

It is also important to say that the module will 
not be mandatory for everyone in bankruptcy. It 
will specifically for people who have been bankrupt 
before or who have been in a protected trust deed 
or a DAS before. It will not be for every single 
person who comes through insolvency, but will be 
used where we identify a person in repeat 
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bankruptcy who might therefore have greater need 
of assistance.  

The Convener: I will take very brief 
supplementary questions from Margaret 
McDougall and Dennis Robertson, and then we 
need to end the session. 

Margaret McDougall: Who is expected to 
provide the education? I spoke to money advisers 
on Monday and they did not know who would be 
asked, but they expected that it may well fall to 
them and to the likes of citizens advice bureaux 
and credit unions. Has an assessment been done 
to find out what the additional impact of this bill will 
be on money advisers and the voluntary sector 
that provides advice services to clients? 

Claire Orr: We have worked closely with the 
money advice sector to develop the national 
standard and the module, so that the advice sector 
will use it in the future. We envisage that, as part 
of their ordinary engagement with their clients, the 
money advisers will facilitate the availability of the 
programme of education, which may be delivered 
online or through other means. We do not 
envisage it taking up much more of the money 
adviser’s time as they will already see and have a 
relationship with a client. 

Margaret McDougall: There is already a huge 
pressure on money advisers and citizens advice 
bureaux. This programme will add to that 
pressure. We heard that people cannot get 
through on the telephone when they try to get in 
touch with money advisers because they are so 
busy and that there are queues out the doors of 
citizens advice bureaux because of other issues in 
communities. How will they cope with all this 
additional work with no more resources?  

Claire Orr: We do not think that the measure 
adds a new burden on the advice sector, as we 
believe that the relevant group of clients will 
already be known to the money advisers, so it will 
not increase their work. However, I understand 
your point and we can look at the wider role of 
organisations such as credit unions in building 
people’s financial capability.  

It is useful to remember that, in the consultation, 
there was significant support for financial 
education to be part of the process. Respondents 
clearly suggested that organisations such as local 
authorities and money advice professionals are 
ideal to deliver such a service. That is the reason 
why we have taken this approach. 

Dennis Robertson: You have partially 
answered my question in saying that the process 
will not be mandatory for everyone. I am sure that 
you see the process as habilitative, but will it be 
individualised? Will the training programme be 
based on individual need, or do you foresee a set 
programme being followed? 

Claire Orr: At this stage, we see it being a set 
programme with a module being developed. There 
might be more than one module, so there could be 
scope to cater for different situations. At this stage, 
the first step is to develop the national standard, 
which will set out the principles and the key things 
that the programme of education will cover. 

Dennis Robertson: As the convener said, there 
does not appear to be any sanction, but do you 
envisage there being one? You said that not 
completing the programme would potentially be 
breaking a contract between the individual and the 
trustee. 

Claire Orr: I guess that the ultimate sanction is 
that the person’s discharge could be delayed if 
they do not comply with what their trustee asks. 
Their co-operation is needed to achieve their 
discharge. 

The Convener: We have run a little over time, 
but you will appreciate that we had a lot of ground 
to cover. We are grateful to all the witnesses for 
coming to help us with our scrutiny of the bill. I am 
sure that we will engage further with you in the 
coming weeks. 

I suspend the meeting briefly to allow a 
changeover of witnesses. 

11:06 

Meeting suspended.
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Scottish Parliament 

Economy, Energy and Tourism 
Committee 

Wednesday 9 October 2013 

[The Convener opened the meeting at 09:30] 

Bankruptcy and Debt Advice 
(Scotland) Bill: Stage 1 

The Convener (Murdo Fraser): Good morning, 
ladies and gentlemen, and welcome to the 28th 
meeting in 2013 of the Economy, Energy and 
Tourism Committee. I remind everyone present to 
turn off, or at least to turn to silent, all mobile 
phones and other electronic devices, so that they 
do not interfere with the sound system. We have 
apologies from Marco Biagi, so we are joined by 
Joan McAlpine as a substitute. 

Agenda item 1 is our continued scrutiny of the 
Bankruptcy and Debt Advice (Scotland) Bill at 
stage 1. Our first panel of witnesses are Frank 
McKillop, policy and relations manager for 
Scotland at the Association of British Credit 
Unions Ltd; Maureen Leslie, council member of 
the Insolvency Practitioners Association; David 
Hill—whom we also heard from last week—partner 
at BDO LLP and a previous chair of the insolvency 
committee of the Institute of Chartered 
Accountants of Scotland; and Eileen Blackburn, 
partner at French Duncan LLP and chair of the R3 
Scottish technical committee. Thank you all for 
coming. 

In view of the time, we have agreed that we will 
not have opening statements, but we have read 
the written submissions, which are useful. We are 
a little tight for time, as we have two panels to get 
through before 12 noon, so I ask members to keep 
their questions short and to the point. If we could 
have answers in the same vein, that would be 
helpful. As we have quite a big panel, rather than 
just throw open questions for all witnesses to have 
a say, it would be easier if we could direct 
questions to particular witnesses. If people want to 
respond to a question that has gone to someone 
else, they can catch my eye and I will try to bring 
them in and let them have their say. 

I will start. From the written submissions, one 
issue of concern is whether the Accountant in 
Bankruptcy’s ability to review her own decisions 
strikes an appropriate balance and provides an 
appropriate level of scrutiny. I will start by 
addressing this question to Maureen Leslie, as the 
issue was raised in the submission from the 
Insolvency Practitioners Association. Will you 
outline what exactly your concerns are about the 

proposal? If others want to come in and add to 
what you say, I will bring them in. 

Maureen Leslie (Insolvency Practitioners 
Association): Basically, the concern is that there 
will be a conflict of interest. No matter how much 
effort is put into the separation of functions, 
inevitably, one decision-making body will be 
reviewing its own decisions. Currently, these 
matters are reserved for the court, which brings 
independent scrutiny to the decision-making 
process. We feel that that independence would be 
lost if the proposals went ahead. 

The Convener: Mr Hill or Ms Blackburn, do you 
agree with that general position? 

David Hill (Institute of Chartered 
Accountants of Scotland): Yes, I certainly do. As 
I said last week, the issue is that the public 
perception, if not the reality, would be that there 
are too many legs to the Accountant in Bankruptcy 
when it is reviewing its own decisions. 

Eileen Blackburn (R3): Yes. We also have 
concerns that, in any event, the civil servants are 
not qualified to act in what is essentially a quasi-
judicial role, which to an extent would usurp the 
role of the court. 

The Convener: Mr McKillop, the Association of 
British Credit Unions seems to take a different 
view from that taken by your fellow panellists. 

Frank McKillop (Association of British Credit 
Unions Ltd): We certainly value the opportunity to 
challenge decisions, such as proposals about trust 
deeds that we feel are unfair. In the original 
consultation process, we suggested that an 
independent review panel should be established. 
We understand that the argument against that was 
mainly about the cost, but the cost of going to 
court for a creditor is also significant, especially for 
credit unions, which do not have the budget to 
pursue court actions. We certainly value having a 
review function. Our idea was for that to be 
completely independent, but we are satisfied to 
see how that works out as part of the AIB’s 
compliance unit. 

The Convener: Maureen Leslie, would an 
independent review body satisfy you, or do you 
think that the issue needs to be left to the courts? 

Maureen Leslie: The issue has to be left to the 
courts. Mr McKillop and I perhaps come at the 
issue from a slightly different approach. Mr 
McKillop mentioned the review of the grant of a 
trust deed or of a trust deed becoming protected. 
The particular case that we are discussing is about 
removal of functions in a bankruptcy from the 
courts and leaving it to the Accountant in 
Bankruptcy to review those decisions. Some of the 
matters that are referred to in the bill are in fact 
extremely complex. It has been set out that the 
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matters that should be removed from the courts 
are administrative in nature. However, for 
example, one is an application for directions that a 
trustee can make on quite complex points. 

To make this more real for the committee, most 
people would be familiar with the application 
brought by the administrators of Rangers Football 
Club for directions in the matter of the claim. 

The Convener: I am very familiar with that. 

Maureen Leslie: I thought that you might be. It 
was an application for directions on how to deal 
with the claim by Ticketus. Although that was a 
corporate insolvency process, it is typical of the 
kind of question on which a trustee in bankruptcy 
would seek directions. Ultimately those questions 
have to be decided by the courts. We question 
significantly whether the AIB would ever have the 
level of expertise that would satisfy either the 
trustee or the creditors concerned. 

The Convener: Does anybody else want to 
come in on this point? 

Dennis Robertson (Aberdeenshire West) 
(SNP): I am trying to remember who said that civil 
servants do not have the necessary level of 
experience of dealing with legal matters. Surely in 
the civil service and the AIB there are people who 
are well qualified in legal matters. They may not 
operate through the courts, but would you not 
accept that they have that level of knowledge and 
experience? Maybe Maureen Leslie will answer 
first. 

Maureen Leslie: There are people there who 
have great experience, but they are not 
necessarily legally qualified. In fact, I am not 
aware of anyone in the office of the AIB who is a 
qualified solicitor. In any event, the application for 
directions is heard by the sheriff or a judge. I 
question whether that level of expertise is 
available in a civil service department. 

Mike MacKenzie (Highlands and Islands) 
(SNP): I was interested in the example that 
Maureen Leslie used of Rangers Football Club. 
The bill does not deal with commercial 
bankruptcies, does it? Am I wrong? 

Maureen Leslie: It deals with all bankruptcies. 
Consumer bankruptcies would fall within that, but 
the same legislation applies to business 
bankruptcies. 

Mike MacKenzie: Not all cases will necessarily 
be as high profile, as technical or difficult as the 
Rangers example that you gave. 

Maureen Leslie: That is right. The vast majority 
will not be that difficult. The issue is that, in the 
vast majority of cases, there is no need to apply 
for directions. The application for directions, for 

example, would come only in complex cases. It is 
rare and it relates to complex matters.  

David Hill: I agree completely. The bill deals 
with all personal bankruptcies, as Maureen Leslie 
said. The vast majority are consumer bankruptcies 
and, in 99 per cent of those, directions would 
never need to be sought. Directions are sought 
only in complex matters. There is also the 
question of speed. A quick decision usually needs 
to be made, as in the Ticketus example. 
Therefore, straight to the core is seen to be better. 

We are not against the AIB getting certain extra 
things. We agree with quite a few things in the bill, 
such as the recall of sequestration where there are 
sufficient funds to pay creditors. I agree that that 
should go to the AIB. We are not making a blanket 
statement that we do not want the AIB to do 
things—we are talking about certain instances. 

Dennis Robertson: Mr Hill, you said that it is 
important that the process is speedy. Do the 
courts not sometimes slow up the process? 

David Hill: They are usually good at dealing 
with urgent matters that they can deal with quickly. 
It is known that courts can be very slow for general 
matters, but when we need a quick decision on 
such an issue, we can usually get into court 
quickly and get a quick answer. 

Dennis Robertson: You believe that it is a 
conflict of interest for the AIB to do its own 
reviews. Is there anything that gives you 
reassurance that the AIB would have a panel that 
is perhaps not independent—I am not sure that we 
can use that word—but is removed from the 
original decisions? 

David Hill: I accept that different individuals 
would no doubt review decisions that had been 
made, but I remember saying last week that there 
is obviously an inherent temptation that, if people 
in a person’s organisation made the decision, that 
person would start from the point of view that the 
decision is probably right and would look only for 
something that is wildly wrong, rather than take a 
totally independent view. The public perception is 
that, on the face of it, someone who reviews a 
decision of their own organisation does not seem 
to be independent at all. 

Dennis Robertson: Has that public perception 
been fuelled to an extent by people like you who 
do not agree with that? 

David Hill: I suppose that that is possible. 

Alison Johnstone (Lothian) (Green): On the 
same issue, it seems that only the Association of 
British Credit Unions looks at the proposal as a 
possibility that it would favour, although it suggests 
that an independent review panel would be a good 
idea, so there is obviously a lot of concern. Is your 
view that the driver and rationale for the change is 
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simply to save money, or are there other good 
reasons for the proposal? 

Maureen Leslie: I think that there are good 
reasons for doing it. The courts are extremely 
busy, and removing administrative processes from 
them where possible is to be welcomed. We have 
said that the removal of the application for recall of 
sequestration and allowing that to go to the 
Accountant in Bankruptcy where the recall is on 
the ground that the person has sufficient security 
to pay the debts in full is fine, but other matters are 
neither simple nor straightforward, and they should 
be heard by an independent justiciary, not by a 
civil servant or public body, no matter what the 
cost. 

Eileen Blackburn: I would like the committee to 
take from the discussion the fact that we do not 
seek directions lightly. We go to court for 
directions only on the most complex occasions, 
because ordinarily we have recourse to legal 
advice and we have our own expertise. We would 
seek the directions of the court only in exceptional 
and complex cases in any event. 

It seems iniquitous to me that a liquidator would 
have access to the court process in seeking 
directions whereas a trustee in bankruptcy would 
not under the proposals in the bill. 

Chic Brodie (South Scotland) (SNP): I want to 
go back to a point that I made last week. We seem 
to be losing sight of what we are trying to achieve 
in looking after the interests of debtors and 
creditors. I get the feeling, partly from experience, 
that if people go through some of the processes, 
even the complex ones, that have been 
mentioned, the beneficiaries will tend to be the 
insolvency practitioners, lawyers and courts. 
Where does that kind of activity stop and where do 
we start to consider the debtors and creditors? 
There seems to be an opportunity for some people 
to make a lot of money by giving advice and in 
some cases unnecessarily extending that advice 
on the basis of the income that will accrue to them. 
Is that not the case? 

Maureen Leslie: I disagree. I do not disagree 
that lawyers can make a lot of money in some 
instances, but I would certainly never take an 
application for directions or take issue with some 
of the other matters, such as the valuation of a 
contingent claim. I charge for my time, but I would 
never take those applications simply for the 
purpose of running up time costs. As a trustee and 
liquidator, my concern at all times would be to look 
after the interests of creditors. 

For example, the valuation of contingent debts 
can make a huge difference to the outcome of a 
case. The claims can be significant. I am currently 
dealing with a bankruptcy in which there are two 
contingent claims, for £200,000 and £210,000. If I 

were to admit those claims, the dividend to 
ordinary creditors would reduce to something like 
2p in the pound, but if I can deal with them and 
have a judicial decision on whether they should be 
admitted, and if so at what level, the dividend will 
be significantly improved, provided that they are 
not admitted in full. 

09:45 
Chic Brodie: But is that dividend not affected 

by the fact that one of the first fees to come out of 
whatever pot is available is that of the 
practitioners? Such fees are not inconsiderable. 

Maureen Leslie: You are right that the first 
thing to come out is the practitioners’ fees. The 
average fees in a sequestration are not 
considerable in every case. 

Chic Brodie: I would suggest that, in most 
cases, they probably are considerable in relation 
to the amount of debt. 

Maureen Leslie: I simply do not agree. 

Chic Brodie: Okay—thank you. 

Frank McKillop: I will pick up on that point. 
Credit unions have taken such an interest in the 
bankruptcy issue and bankruptcy reform because 
they find—exactly as Mr Brodie expressed it—that 
creditors are at the back of the queue when there 
is an insolvency. We welcome the bill’s 
rebalancing of that, so that creditors, we hope, will 
receive a higher dividend from trust deeds, 
bankruptcies and other solutions wherever 
possible. 

On the point about creditors being at the back of 
the queue, there are examples involving trust 
deeds of £5,000 where the debtor has been able 
to pay £150 a month, but the credit union has not 
got a single penny. There are concerns that we 
need to rebalance that. We would welcome any 
measure in the bill that reduces the costs for 
creditors and, ideally, improves the possibility of a 
better dividend. 

David Hill: I will make a point about bankruptcy 
fees, in case the committee is not aware of it. In all 
bankruptcies—unlike trust deeds, which are a 
separate issue—the fees are audited by the 
Accountant in Bankruptcy. There should not be 
any excessive fees going through at all, and the 
AIB should be cutting any fees that it views as 
excessive. That is a big difference compared with 
trust deeds—bankruptcies are all audited. 

Joan McAlpine (South Scotland) (SNP): On 
that point and on the point that Mr Brodie raised, 
at the height of the United Kingdom recession in 
2008 and 2009, the UK’s top 10 accountancy firms 
made £20 billion, £8 billion of which was pure 
profit, largely from their insolvency divisions. I 
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struggle to see how we cannot say that there 
might be something wrong with the system and 
that people are making too much money out of 
insolvency. 

David Hill: I will try to answer that. I am not sure 
that it is true to say that that was largely from 
insolvency—that is probably not the case. If you 
drill down, you will find that firms do not usually 
release the breakdown of their profits between 
their various divisions. The major accountancy 
firms are substantial businesses. I am not here to 
defend the amount of money that they make, but 
they employ a huge number of people. They 
mostly come in as the top graduate employers, so 
they have to pay people the rates that are 
appropriate for the jobs that they do. 

Joan McAlpine: Do you think that that is why 
Deloitte made £40 million from the insolvency of 
Woolworths alone, for example? 

David Hill: I am not here to defend a particular 
case, but Woolworths was obviously a complex 
case, and the accountants would have to get their 
fees fixed for that. They will have been able to 
justify those fees, if they got them. It seems a high 
figure to the man on the street, as it were, but it 
was a complex case. That is an extreme example, 
whereas the fees are nowhere like that for the vast 
majority of cases. There will never have been a 
fee of that size in Scotland. 

Frank McKillop: From a credit union 
perspective, we recognise that there are costs 
involved in any insolvency. We have no objection 
to anyone getting a fair day’s pay for a fair day’s 
work. Our problem is who decides what fair pay is. 
From our perspective, it looks in some cases as 
though accountancy firms are getting a fair week’s 
pay for a fair day’s work. The problem is how the 
fees are set. 

To come back to the idea of rebalancing 
bankruptcy and insolvency legislation, no one 
seems to have regard for what is fair to the 
creditors. The creditors get very little or, indeed, 
nothing at all. It is perfectly fair for the insolvency 
practitioner to collect a fee for their work, but how 
is that balanced with the fact that a creditor—
including a small community credit union—could 
come away with absolutely nothing in many 
cases? 

The Convener: This is an interesting 
discussion, but it is slightly tangential to the 
purposes of the bill. Unless members are 
desperate to make additional points, we need to 
move on and discuss wider matters. 

Chic Brodie: What obligation are insolvency 
practitioners under to keep time sheets of the work 
that they do? 

Maureen Leslie: We are obliged to do that. It is 
quite simple. 

Chic Brodie: Who checks and validates the 
time sheets? 

Maureen Leslie: We and our staff record 
electronically how much time we have spent. 
When we make an application in a bankruptcy for 
approval of our fees, we are obliged to give those 
time records to the Accountant in Bankruptcy. 
Every three years, the Insolvency Practitioners 
Association comes in and regulates its own 
practitioners. It spot checks files and reviews the 
primary time records. It insists on printouts from 
time-recording systems. 

The Convener: We need to move off the 
remuneration of insolvency practitioners. 

Mark McDonald (Aberdeen Donside) (SNP): I 
will ask about financial education. It would be fair 
to say that the views of the panel range from 
outright opposition to qualified support with a little 
bit of scepticism thrown into the mix. 

In her submission, Eileen Blackburn states: 
“We do not support the policy that discharge of the 

debtor is linked to financial education.” 

She also makes the assertion that most debtors 
can budget. I ask her to give the rationale behind 
not feeling that financial education should play a 
part in the process. 

Eileen Blackburn: We are not against financial 
education per se. We are saying that it should not 
necessarily be linked to discharge of the debtor 
because there will be cases in which debtors have 
found themselves in financial distress through no 
fault of their own and not through deficiencies in 
their ability to budget. In some cases, people 
simply do not earn much money. They have living 
expenses that they need to cover and, often, we 
find that those expenses are subsidised by 
resorting to credit, sometimes at extremely high 
interest rates, as we all know. 

Financial education may be appropriate in some 
cases, but we are against in principle the idea that 
it should be linked to the discharge. When the 
Bankruptcy (Scotland) Act 1985 was introduced, it 
was extremely welcome in as much as it did away 
with the idea that, in every case, the debtor had to 
earn a discharge. The concept of automatic 
discharge was introduced for the first time in that 
act; we remain supportive of the notion of 
automatic discharge with provisions in place to 
deal with debtors who do not co-operate or comply 
with statute during the course of their 
sequestration. 

Mark McDonald: I might widen the question to 
consider money advice, but I will take some views 
on financial education first. I will go to the other 
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end of the spectrum and ask for the view of the 
credit unions. They have welcomed the inclusion 
of financial education, but have expressed 
concerns about who should provide it. I ask Frank 
McKillop to expand on that and to suggest what 
protection could be introduced to cover their 
concerns. 

Frank McKillop: Our concern relates to the 
initial financial advice that would be given before 
an individual would enter an insolvency product. 
We would be keen that there be a separation 
between the person who gives that advice and the 
trustee in a protected trust deed or bankruptcy. 
We realise that many insolvency practitioners are 
also qualified money advisers, but we would be 
keen to avoid any danger of a conflict of interests 
if they were nudging people towards a particular 
solution. We need to be satisfied that the two are 
completely separate. 

On financial education, we enthusiastically 
welcome the ambition to create a financial health 
service for Scotland. Many of the problems of 
insolvency and overindebtedness, and of poor 
financial decision making, such as using higher-
cost lenders, fundamentally come back to the poor 
financial capability that many people have. 
Measures to address that have to be welcomed. 
We absolutely recognise that for many people who 
become insolvent, it is not their fault—there is an 
income shock, unforeseen unemployment or 
relationship break-up or other crisis situations—
but an awful lot of people become insolvent 
because of their lifestyle and spending habits. For 
people who need debt relief, it should not be the 
case that their debt disappears and then they 
carry on as before. We need to encourage 
behaviour change, so we welcome the provision. 

Mark McDonald: I do not want to turn this into 
Frank McKillop versus Eileen Blackburn, but the 
views that the credit unions express on a 
separation between those who provide money 
advice and those who handle the insolvency 
appear to be diametrically opposed to the solution 
from Eileen Blackburn, which is that it is 
imperative that insolvency practitioners be among 
those who can provide money advice. Ms 
Blackburn, will you address the conflict-of-interests 
point that has been raised? 

Eileen Blackburn: In a great many cases, 
debtors seek advice from the voluntary sector in 
the first instance—perhaps those who do not 
watch television and look at the adverts that are 
on all the time. When people come first through 
the money advice sector or through voluntary 
sector organisations such as StepChange Debt 
Charity Scotland, they are taken through their 
budget and the money adviser will reach a 
conclusion on whether they are suitable for a trust 
deed, the debt arrangement scheme or an 

informal arrangement, or whether sequestration 
might be the only option. At that stage, they might 
be referred to an insolvency practitioner. We feel 
that an insolvency practitioner would perhaps be 
better qualified to provide money advice in more 
complex cases. My personal approach in advising 
debtors, which I do fairly often, is to explain to 
them the full range of options. That allows them to 
make an informed decision—they can do that at 
the moment—about the most appropriate course 
of action for them, using the information that has 
been given to them. 

Mark McDonald: The ICAS submission is also 
sceptical about the benefits of financial education, 
and you share the view that insolvency 
practitioners should be among those who can 
provide money advice. Will you give your rationale 
for those views? 

David Hill: Obviously, we are not against 
financial education per se, but we think that it 
should come earlier than after someone has gone 
bankrupt— 

Mark McDonald: I am sorry to interrupt, but 
how would you deliver that? Are you talking about 
having financial education across the board? 

David Hill: It should happen much earlier, in 
school. 

Mark McDonald: Okay, but obviously a large 
cohort of people who are no longer at school might 
find themselves in need of insolvency or 
bankruptcy. Often, they are the kind of people who 
would not seek such education. How do we reach 
the people who might not be able to source that 
education until they enter bankruptcy? 

David Hill: That is difficult and there is no easy 
answer to it. I do not think that a vast percentage 
of the population will voluntarily turn up to do 
financial education after they have left school. I 
accept that it really has to be done earlier and that 
it is a long-term aim. We are not saying that there 
should not be financial education after bankruptcy;  
it just seems to be a bit late. There are also 
questions about who will fund the education and, 
as was mentioned at last week’s meeting, what 
the sanctions will be if people do not do it. There 
are a few issues with how the bill is drafted but, 
based on its merits, we are not against the 
measure, as such. 

10:00 
Mark McDonald: What about insolvency 

practitioners providing money advice? 

David Hill: I talked about an AIB conflict of 
interests, so I can accept that it might, on the face 
of it, look like there might be a conflict of interests. 
All I can say is that we are under a professional 
duty to give the best advice to the debtor. We 
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have to document our advice, which is examined, 
as Maureen Leslie said. We are all regulated at 
least once every three years, and if it is shown that 
we have not given the best advice or gone down 
the right route, or indeed that we have given 
inappropriate advice, we suffer penalties. 

Mark McDonald: The IPA expressed concern 
about the cost effectiveness of financial education. 
Will Maureen Leslie say more about that? 

Maureen Leslie: We are aware that in other 
jurisdictions there are provisions for financial 
education as a condition of exit from a bankruptcy. 
I think that the system in the United States 
operates along those lines. As far as we are 
aware—I stress that this is only as far as we are 
aware—there is no evidence that such an 
approach has a significant impact. We have no 
idea whether the approach has been costed; I do 
not think that there is any suggestion that it has in 
the papers that we have read. We have no strong 
views on the matter; we simply say that if the 
approach is to be taken it will need a bit more 
development. 

Mark McDonald: You take the view that there 
should be reference to insolvency practitioners in 
relation to provision of money advice. We could 
argue that we are hearing today from three 
representatives of insolvency practitioners, who all 
want a piece of the money advice pie. What would 
including insolvency practitioners add to the mix, 
given that there are local authority and citizens 
advice bureau money advisers, for example?  

Maureen Leslie: Insolvency practitioners have 
to sit an examination on personal insolvency as 
part of their qualification. The examination is at an 
extremely high level—it is degree standard. 
Insolvency practitioners must study bankruptcy 
and protected trust deed processes, and they 
must be aware of non-formal solutions, including 
the debt arrangement scheme, debt management 
plans and the range of solutions that are available 
to people who are in financial difficulty. 

We also have a professional obligation to be 
independent and objective. When we advise 
someone, our education and training and our 
professional obligations enable us to explain the 
wide variety of processes to the debtor and allow 
them to make an informed choice about a solution, 
as Eileen Blackburn said. 

Mark McDonald: I see that Mr McKillop wants 
to say something, but first may I ask Maureen 
Leslie whether you recognise that the same 
concerns about conflicts of interests that were 
raised about AIB could arise in this respect? If the 
committee recommended that insolvency 
practitioners should be among the people who 
give money advice, would you recommend the 

inclusion of safeguards, to prevent conflicts of 
interests? 

Maureen Leslie: I understand the committee’s 
point about conflicts of interests, or the perception 
of conflicts of interests. However, when a director 
of a limited company is in difficulty, from whom 
should he seek advice? Is it not the insolvency 
practitioner who is able to advise him on the range 
of options that are available to him? Where else 
would a company director obtain advice at such a 
level? Only a small part of an accountant’s 
training—no more than a couple of weeks—covers 
insolvency, so an accountant would generally refer 
their client to an insolvency specialist for advice on 
the options that are available. 

In principle, there is no difference between the 
advice that is given at a corporate level and the 
advice that is given in personal cases. 

Frank McKillop: We recognise that insolvency 
practitioners are qualified to give advice, but it is 
important that there is the separation that I talked 
about. An IP might give advice, but we would 
prefer that the person was not also a potential 
trustee. 

I should say that we recognise that the vast 
majority of IPs behave with absolute integrity, but 
there are cases in which we have had to question 
the decision that was made. One example was a 
protected trust deed in which the total debt was 
£7,978 and the debtor was able to pay £195 a 
month for three years. That totalled £7,020. If that 
debtor had gone into a DAS for free they could 
have repaid £195 a month for three and a half 
years. It does not have to have been a long DAS. 
The creditors would have received just over 
£7,000. Instead, because a protected trust deed 
was used, the creditor share was £1,500 and over 
£5,000 was claimed by the trustee. We have a 
problem there. The question we have is about the 
options—DAS and protected trust deeds. The 
protected trust deed was a better option for the 
trustee but it certainly was not the better option for 
creditors and, in that case, given another six 
months of payments, the debtor would have been 
debt free and would never have been on the 
register of insolvencies, which would have been 
better for the debtor. 

We are uncomfortable because of such 
examples. We welcome the fact that, in addition to 
the Protected Trust Deed Regulations (Scotland) 
2013, the bill will—we hope—address situations in 
which a DAS should have been used but was not. 
We are concerned that things like that happen so 
we would welcome a safeguard to prevent them 
from occurring. 

Mark McDonald: In terms of a safeguard—
forgive me; I am not by any means an expert and 
am thinking aloud—would that be, for example, 
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that an insolvency practitioner who had issued 
advice could not then be the practitioner in any 
case of bankruptcy that arose from that case? 
Would there be a disqualification to prevent the 
conflict of interests that you have described? 

Frank McKillop: From the credit unions’ 
perspective, the answer is yes. The advice comes 
from either the public sector or the voluntary 
sector and then the person is passed on to an 
insolvency practitioner if that is the correct route to 
take. If someone has approached an IP or a debt 
management company in the first instance, there 
should be a separation such that, if a protected 
trust deed or bankruptcy is the right option, it is 
passed on to someone else to conduct that.  

The Convener: Hanzala Malik and Mike 
MacKenzie want to come in. Before I let them in, 
who will pay for provision of money advice? 

Maureen Leslie: Money advice is provided by 
insolvency practitioners. Most of them offer at 
least a one-hour free consultation. In my 
experience, it is considerably more than one hour. 
I absorb that as part of my cost.  

The Convener: If the bill provides for 
compulsory provision of money advice, will that be 
given free? 

Maureen Leslie: Yes. It is given free at the 
moment and I see no reason for that ever to 
change.  

Dennis Robertson: Can I have clarification? 
The advice would given free for one hour, but 
would there be a charge thereafter? 

Maureen Leslie: Most practitioners say when 
we advertise that we will provide one hour’s free 
advice. The reality is that it takes considerably 
longer and there is no charge.  

Dennis Robertson: People have the choice to 
go down other routes including going to 
StepChange or citizens advice bureaux, where the 
advice is free, regardless of how long it takes.  

Maureen Leslie: That is correct, and we would 
advise them that if they use a debt arrangement 
scheme, for example, they can receive the same 
service free. 

Hanzala Malik (Glasgow) (Lab): In terms of the 
suggestion in the bill that money advice will be 
mandatory, I want to touch on this in respect 
particularly of first-time applicants who have 
perhaps been unaware of the system. I can 
understand, appreciate and accept the value of 
money advice, particularly for those who know or 
have gone through the system. For the first-time 
applicant I feel that mandatory advice is perhaps a 
little harsh and would cause difficulties for some 
members of our community. 

When a family or individual is going through a 
difficult time in their life the last thing that they 
need is the compulsion to go through other hoops 
and rings. That is why I think that perhaps the 
mandatory element should be dropped for first-
time applicants. We could perhaps have advice 
that it is preferable, rather than mandatory, for 
first-time applicants. That would solve a lot of 
problems for a lot of people.  

David Hill: I have a lot of sympathy with that 
view. It is a difficult issue, and in the situation that 
you have outlined the person probably would need 
advice as they would be under stress. Personally, 
however, I am against a completely mandatory 
requirement; I think that “preferable” is a good 
word. 

Applicants should be required to state that they 
have declined the requirement for money advice 
before they go ahead, so at least they will have 
thought about the issue, but it should not be 
mandatory. Some people would be very annoyed 
with a mandatory requirement, and some, for 
example accountants and lawyers who go 
bankrupt, may be qualified in that area, so there 
would be no need for them to have to take advice 
as they know what has happened. Although those 
incidents may be isolated, to make the 
requirement mandatory for everyone would be a 
step too far. 

Hanzala Malik: My other concern is that the 
people who give money advice are sometimes 
strapped for time. They are overstretched, and the 
amount of people out there who can provide that 
advice just now is insufficient. If the demand is 
higher than the ability to serve it, people will have 
to wait to get the advice before they can go down 
that route. It is also unhelpful because someone’s 
debt could be accumulating while they are waiting 
for money advice, which would mean that they 
might face hardship once again. I am concerned 
that people should not be put through such 
hardship. 

David Hill: We can all give examples of people 
coming to us who have tried to go to the citizens’ 
advice bureaux and not been able to get an 
appointment for five or six weeks. As Maureen 
Leslie said, people can be put into a debt 
arrangement scheme completely free of charge 
through a money adviser, but a lot of people 
choose to pay insolvency firms because they can 
do it immediately and there is no wait. There is 
very much a time issue, in that respect. 

Mike MacKenzie: Maureen Leslie mentioned 
that the evidence on the American experience with 
money advice and education is somewhat 
inconclusive. Are you familiar with the work of 
Professor Warren in America, Ms Leslie? Would 
you agree that you are not comparing apples with 
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apples when you try to draw a comparison with the 
situation in the US? 

Maureen Leslie: Mr MacKenzie, you have got 
one over me—I am not familiar with that work at 
all. I said that, as far as I was aware, there had 
been no evaluation of the success of financial 
education as opposed to pre-appointment money 
advice. I was referring to post-bankruptcy financial 
education, but it would seem that you are better 
qualified than me to answer that. 

Mike MacKenzie: The point that I am making is 
that the situation with regard to bankruptcy in 
America is really quite different from the situation 
in this country. I commend Professor Warren’s 
work to you; she is now a US senator, so you will 
find her on the internet quite easily. It makes for a 
very interesting comparison, and you might find it 
interesting, particularly in the context of this bill. 

The point remains that you are not comparing 
apples with apples when you attempt to draw 
conclusions from American studies. I hope that 
you would either agree with me or perhaps go 
away and do a bit more reading and come back to 
the committee with some evidence. 

Maureen Leslie: I will happily go away and do 
some more reading. 

The Convener: Go and do your homework. 
[Laughter.] 

Maureen Leslie: I will make one final point on 
pre-appointment money advice. Although Mr Malik 
makes a number of very good points, particularly 
on delay and the increase in demand, I have been 
party to many discussions about the bill, and it is 
clear that that particular provision in the bill is 
designed to address the mischief of people being 
railroaded into one particular solution. 

As Ms Blackburn mentioned, there is a lot of 
television advertising, but it is advertising only one 
solution. The concern of the Office of the 
Accountant in Bankruptcy is that, unless people 
receive independent advice about the range of 
solutions that are open to them, they could be 
pushed into an inappropriate solution, such as that 
which Mr McKillop mentioned. To that extent, the 
IPA supports the provision in the bill for pre-
appointment money advice. 

10:15 
Joan McAlpine: My question is for Mr McKillop. 

In the written evidence from the Association of 
British Credit Unions, you talk about a situation in 
which a person is unable to pay their debt. Often, 
when someone enters the process of either 
bankruptcy or trust deed, they do not change their 
lifestyle to any great extent. You state: 

“A situation which allows people to write off debts with no 
tangible impact upon their standard of living—especially in 

cases where an unaffordable lifestyle led to insolvency—
sends out a very dangerous and morally corrosive 
message; essentially that ‘repaying debt is optional’—a 
situation which is not only bad for creditors, but is socially 
and economically unsustainable.” 

How widespread is that situation at the moment, 
and how will the bill address it to improve matters? 

Frank McKillop: Many credit unions have sent 
us examples of financial statements that they have 
received in relation to a bankruptcy or trust deed in 
which the allowances that the adviser or IP has 
allowed the individual seem extraordinary. A 
legendary example in the credit union movement 
is a case in which someone was allowed more 
than £300 a month to drive to work every day 
despite the fact that they lived in Rutherglen and 
worked in the centre of Glasgow. On top of that, 
they worked for First ScotRail and had free rail 
travel. 

That example has become legendary, as you 
can imagine, and a number of other cases have 
been challenged. Some of our members tell us 
that people have started eating more as soon as 
they have become insolvent and that their monthly 
food bill has increased. The most extreme 
example that we have ever seen involved a 
community credit union in West Dunbartonshire. 
Someone took out a loan and, a fortnight later, 
they had entered a trust deed without making the 
first payment on that loan. When the financial 
statement came through, their monthly 
expenditure was £1,000 a month higher than was 
declared on the financial statement that they had 
filled in when applying for the loan. Such things 
happen. 

We welcome the fact that a single, common 
financial tool is used in the bill and in the PTD 
regulations for every debt solution in Scotland. We 
hope that that will address some of the situations 
in which bespoke financial tools are being used—
financial tools that creditors do not understand. 
We hope that having a single financial tool that 
people understand and that is used across the 
board will mean that entering bankruptcy, a 
protected trust deed or a debt arrangement 
scheme will be no better a deal for any debtor, so 
that they will not be attracted to any of those on 
the basis that they will pay less if they go into it. 
Likewise, it could potentially remove competition 
between providers who might otherwise say, “We’ll 
do your trust deed for £100 a month, whereas 
they’ll charge you £120 a month. Why not stick 
with us?” A single financial tool would remove the 
perverse incentives around debt relief and we very 
much welcome it. 

Joan McAlpine: Would other members of the 
panel care to comment on any of the examples of 
excess that have been outlined? 
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Eileen Blackburn: We have been aware of 
such examples of excess, but I would like to think 
that those are exceptions rather than the rule. 
Many firms are already using a standard income 
and expenditure model similar to those that are 
used by StepChange and the one that has been 
developed by the Money Advice Trust. We 
certainly welcome the use of a single financial 
statement across the board, for most of the 
reasons that my colleague has mentioned. As a 
representative body of insolvency practitioners, we 
do not condone the behaviour that he is talking 
about. 

David Hill: I endorse what Eileen Blackburn has 
said. However, those are extreme examples, 
although I do not deny that they have happened. 
The vast majority of people who are in difficult 
financial situations before they go into bankruptcy 
are still in fairly difficult financial circumstances 
when they are in it—they do not suddenly get 
extra money from somewhere. I do not think that 
we should be looking for people who have become 
bankrupt to reduce significantly their standard of 
living—that would be very detrimental. Some of 
Frank McKillop’s wording could perhaps have 
been better. 

Joan McAlpine: You say that people should not 
have to reduce their standard of living, but if they 
are already enjoying a luxurious lifestyle should 
they not be expected to reduce their standard of 
living significantly?  

David Hill: Yes, although that would be an 
extreme example. The vast majority of people who 
go bankrupt are not enjoying a luxurious life in any 
shape or form. A look at 99.9 per cent of my files 
would assure you of that. Someone living in luxury 
is the one-in-1,000 case, and they obviously 
should reduce their standard of living, but the vast 
majority are generally struggling to get by. 

The Convener: As some of the questions are 
directed at your submission, Mr McKillop, it is fair 
to give you the chance to respond. Your written 
submission mentions the common financial tool 
allowing for luxury items such as satellite 
television and the preservation of a heavy smoking 
habit. Do you have evidence that people are being 
allowed to have money to spend on such things? 

Frank McKillop: Examples of that have been 
provided to us by credit unions. We certainly do 
not want anyone to be pushed into hardship; that 
is not the point that we are making. There is 
another example, from a credit union in South 
Lanarkshire, of what can happen if people do not 
protect their social media profiles well enough. 
The credit union googled someone who had 
entered a protected trust deed and found that they 
were posting photos from the holiday that they had 
gone on with the loan that they had just written off 
to the credit union. There are situations like that—

and I agree with Mr Hill that those cases are in a 
minority, but they do happen—and the whole point 
of legislation and regulation is to stop such abuses 
occurring. That is certainly our perspective on it. 

We do not want people to be forced into 
hardship, of course, but there are situations in 
which the people in debt have a better lifestyle 
than the credit union managers have, and the 
financial statements presented in the past have 
allowed them to maintain that. If you have got 
yourself into a situation where you cannot pay 
your debts as they fall due, it makes sense to pay 
something back to creditors. I return to the point 
that creditors expect something back when 
someone becomes insolvent. We recognise that 
there are cases where nothing can be recovered, 
but in cases where something can be recovered 
we expect something back, and to pay something 
back to creditors generally involves cutting back 
on spending elsewhere. In many situations, people 
are able to do that, and we would like them to be 
given a nudge towards that, whether that means 
cutting down on smoking, TV choices or other 
leisure choices, so that they can give some sort of 
payment to creditors to recognise the fact that they 
owe an awful lot of money and, even if they are 
not going to pay it all, they will pay something and 
will cut back on their lifestyle to accommodate 
that. 

Alison Johnstone: The credit unions are 
strongly putting across the message that we must 
not accept debt as something to be taken lightly 
and that we should take our responsibilities 
seriously. There does not seem to be a great deal 
of concern about extending the repayment period, 
although Mr Hill has suggested that most people 
who are in debt are suffering badly and that times 
are really difficult for them. Are there any concerns 
about the period? Mr McKillop, you obviously feel 
that extending the period sends out the strong 
message, “You owe this money and we expect 
you to pay it for as long as possible.” However, 
there are also concerns that it might be more 
expensive to continue to pursue the debt for 
longer. 

David Hill: One thing to remember is that when 
you go into a bankruptcy you no longer have to 
make the payments that you were making to your 
creditors, so you can afford to make a contribution 
without having to reduce day-to-day expenditure. 
You might have been paying £200 or £300 on your 
loans up till then, and you no longer have to make 
those payments once you go bankrupt, so in 
theory you have £200 extra a month. Obviously, 
you do not have £200, because you could not 
afford what you were paying before, but you can 
afford to pay something and we certainly support 
the proposal that someone who can afford to pay, 
should pay. As Frank McKillop says, creditors are 
due to get something back, where possible. If a 
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debtor cannot afford a contribution, the financial 
tool will ensure that they will not make one, but if 
they can afford to pay, they should do so. 

The question of how long they should pay for is 
obviously complicated. The bill suggests that the 
period should be extended to four years, which 
does not seem unreasonable. The period is 
currently three years for a bankruptcy and 
extending that to four years is not a major change. 
Perhaps the balance is more towards the 
creditor’s view that people who can pay, should 
pay, and perhaps creditors would get slightly more 
back.  

Margaret McDougall (West Scotland) (Lab): 
One of the main changes in the bill is the change 
from the low-income, low-assets route to the 
minimal asset procedure. The MAP involves a six-
month discharge period, which we have been told 
in evidence is inconsistent with the other options 
that are available. Eileen Blackburn felt quite 
strongly about that in her submission, so I ask her 
to comment. 

Eileen Blackburn: We just feel that a six-month 
discharge period is simply too short. We do not 
see why, in a MAP situation, the discharge period 
should be any different from the period for a 
normal bankruptcy. Six months seems an 
unfeasibly short space of time. 

In the previous consultations, we felt that, in 
many cases, 12 months was too short a discharge 
period, but that is the period that we now have. 
We see no reason why, under the MAP system, it 
should be just six months. 

David Hill: I think that there is a bit of confusion 
about the purpose of the MAP and LILA. When 
LILA was brought in, it offered people a new route 
into bankruptcy. It was designed to alleviate the 
situation in which it was difficult to become 
bankrupt because there was an insufficient 
number of routes into bankruptcy. When the 
certificate for sequestration came in, which meant 
that any money adviser could sign a certificate that 
allowed someone to go bankrupt, there was no 
need for LILA. There is no need for people who go 
bankrupt to be treated differently. If they cannot 
afford a contribution, they do not pay one. My view 
is that there is no need for the MAP at all. 
Someone who enters bankruptcy and who cannot 
afford to pay does not pay. We do not need a 
special process for that; it just complicates the 
issue. That has led to some confusion about why 
the MAP has been proposed. 

Margaret McDougall: I wonder what Frank 
McKillop’s view is on that. 

Frank McKillop: Generally, we do not take a 
position in such situations. When, realistically, 
nothing can be recovered for the creditors, we 

have always been reasonably relaxed about how 
that is approached under the law. 

Margaret McDougall: So, is it the case that you 
believe that the change from LILA to the MAP is 
not required? Do you think that it is an option that 
should just not be there? 

Eileen Blackburn: As David Hill said, LILA was 
introduced to allow people who were suffering 
extreme distress and who had no route into 
bankruptcy—people with very low incomes and no 
or virtually no assets—to have access to 
bankruptcy but, as he pointed out, there is now the 
certificate for sequestration route, which opens the 
door for anyone who needs that type of debt relief. 
We have not commented on whether we feel that 
the MAP is necessary, but when we appeared 
before the committee last week there seemed to 
be a bit of confusion about what the purpose of it 
was, even among committee members. 

Margaret McDougall: Thank you. 

The Convener: To go back to what Mr Hill said 
about the MAP, is not the point of it that the 
administration costs will be lower? 

David Hill: Yes, that is the point, but they will be 
lower only because less work will be done. 
Creditors will receive virtually no information at all. 
They will get one letter that says that they will get 
nothing, that they should close their file and that 
they will not be written to again. That is how costs 
will be saved. That might be deemed to be the 
right way to proceed, but part of the point that I am 
making is that a bigger issue is that debtors in 
those circumstances will not be able to afford the 
fee—even if it is £100 rather than £200—that 
might be proposed for the MAP. It might be better 
to use any savings to make it possible for those 
people not to have to pay a fee. 

I think that, in general, the MAP will just lead to 
confusion. The detail of it, whereby someone is 
discharged after six months but has restrictions 
imposed on them for 12 months, is even more 
confusing. There is a general difficulty with the 
MAP. 

Margaret McDougall: You said that the 
alternative would be a certificate for sequestration. 

Eileen Blackburn: That is simply the route into 
bankruptcy. It used to be quite difficult for debtors 
to petition for their own sequestration. They had to 
have a charge for payment or something similar to 
establish that they were apparently insolvent. That 
was recognised as a big issue. We were still 
hearing stories last week about money advisers 
who have drawers full of cases in which people 
are unable to apply for bankruptcy because they 
do not have the requisite £200. In the old days, it 
did not matter how much they had available, they 
had no route into bankruptcy. LILA was introduced 
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for the very poor members of the community who 
were really struggling and could see no way out. 

10:30 
Margaret McDougall: But you—or it might have 

been David Hill—said that you debated not having 
the MAP at all, because someone would just get a 
certificate for sequestration. How much does that 
cost? 

David Hill: The certificate itself does not cost 
anything, but there is still the application fee. As I 
understand it, the certificate is just one of the 
routes that qualifies someone to become bankrupt. 
The LILA route was brought in because people 
could not become bankrupt. The certificate was 
brought in later so that a person did not need to 
qualify for the LILA rules to become bankrupt. It 
sounds confusing and it is confusing. That is part 
of my point. 

Margaret McDougall: What I am trying to get at 
is how much it would cost someone to get the 
certificate. 

David Hill: It does not cost anything to get the 
certificate. It still costs £200 to apply for 
bankruptcy. 

Eileen Blackburn: The certificate is an 
instrument that is provided by a qualified money 
adviser. Someone signs a form to say, “This 
person is insolvent.” Once they have the 
certificate, it allows them to apply for bankruptcy. 

Dennis Robertson: This may be a question for 
Ms Blackburn. The bill proposes a moratorium 
period. Do you support that? 

Eileen Blackburn: We supported the idea that 
if we are looking for commonality across the 
various processes, a six-week moratorium period 
might be appropriate. However, we felt that it 
might be a bit confusing and we wondered how it 
would interact with the provisions of section 37 of 
the 1985 act, which deals with diligence. It is 
perhaps a somewhat technical point. 

Dennis Robertson: Just a bit. Does anyone 
else have a particular view? The moratorium 
period gives a bit of breathing space, does it not? 

David Hill: I think that it does. We would not be 
against it at all. It might not be used in a lot of 
cases but if it helps some people, we would not be 
against it. 

Maureen Leslie: The IPA supports that. 

Mike MacKenzie: I want to recap briefly. Mr 
McKillop said that he was quite strongly in favour 
of the common financial tool. Do other witnesses 
agree with that being brought in to use? 

Witnesses: Yes. 

Mike MacKenzie: Thank you. That is useful. 

The Convener: If there are no further 
questions, we will call it a day. Thank you for 
coming in to provide the committee with evidence. 

10:33 
Meeting suspended. 

10:44 
On resuming— 

The Convener: I welcome our second panel of 
witnesses: Martin Prigent, head of insolvency 
management at TDX Group; Mike Norris, 
executive director of MAX Recovery; Donald 
McKinnon, partner at Wylie & Bisset; and Alison 
Anderson, insolvency director at Armstrong 
Watson. Thank you for joining us. 

You might have heard some of the evidence 
from the previous panel. Similar questions will 
come up in this evidence session. I remind 
members to keep their questions short and to the 
point. As we have quite a large panel, it would 
help if members directed their questions to a 
particular individual. If a panel member would like 
to respond to a question that someone else has 
answered, please catch my eye and I will let you 
have your say as time allows. 

I will start by asking a question that we put to 
the previous panel about the Accountant in 
Bankruptcy reviewing her own decisions. Is that an 
appropriate change to make in the bill? There is a 
concern that that might represent a conflict of 
interest. Previous panellists have said that it would 
be better to leave that to the courts, as the position 
currently stands. Alison Anderson said something 
about that in her submission. What are her 
concerns? 

Alison Anderson (Armstrong Watson): Our 
concern is about the conflicting responsibilities of 
the Accountant in Bankruptcy. As policy advisers, 
they put new policy in place but, as a result of 
being appointed as trustee in cases and making 
decisions regarding those cases, they deal with 
management and debt relief services as well. 

In our professional life, we are not allowed to 
have conflicting interests in what we do. If the AIB 
is involved as an adviser and a supervisor, by 
taking fees in respect of cases when it initially 
dealt with the policy of those cases and by being 
involved through to the discharge procedure, there 
is a conflict of interest. 

The Convener: Does anyone else on the panel 
agree? 

Donald McKinnon (Wylie & Bisset): I am 
happy to agree with Alison Anderson. 
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Mike Norris (MAX Recovery Ltd): I would first 
like to give some of my background. Prior to 
working for MAX Recovery, I worked for 23 years 
in the AIB’s equivalent in England and Wales, so I 
am slightly biased. However, I agree with what Mr 
Robertson said in the previous evidence session. 
There are people in the civil service who can make 
such decisions—that is not an issue. 

The conflict issue is a bit of a red herring. We 
can see conflicts everywhere. The key question is 
how we identify and deal with those conflicts. 

I have no real issue with the AIB acting in the 
proposed way, but I have two provisos. First, the 
AIB needs to be properly resourced to carry out 
the function, which raises the question of how the 
function would be funded. Secondly, adequate 
checks and balances are needed to ensure that 
anything that the AIB does is done in the correct 
manner. There is a bit more work to do on that. 

I have no issue with IPs undertaking advice and 
the case, as long as there are proper checks and 
balances, which must fall to their regulator. That 
seems to be quite an efficient way of carrying on, 
in which someone with knowledge of the case 
takes over that case straight away. 

Martin Prigent (TDX Group Ltd): I would tend 
to agree. I certainly acknowledge the concerns 
about a conflict. As Mike Norris said, there are 
ways to mitigate those concerns. A creditor 
normally looks to the regulator to provide an 
unbiased and balanced position. If the AIB was 
trustee in some cases, I would question whether 
that would be provided. 

The Convener: We heard a suggestion from 
the previous panel that an independent review 
body might be established. Would you favour that? 
Is it necessary? 

Martin Prigent: I would certainly be in favour of 
that. 

Mike Norris: I am agnostic about it. I cannot 
see it doing any harm, but I am not convinced that 
it is absolutely necessary, provided that there is a 
route into the court for appeals. There should be 
something—I do not quite know what that 
something would be, but maybe a panel would be 
fine. 

Mike MacKenzie: I have a question for Alison 
Anderson. Does the AIB have a history of making 
bad decisions? Is that what gave rise to your 
concern? 

Alison Anderson: The bill does not identify 
how we can mitigate the effect of the conflict that 
we consider arises. The bill moves further into the 
depths of a potential conflict issue but, as Mike 
Norris indicated, it does not deal with how we will 
resolve those issues. 

Mike MacKenzie: Mr Norris said that there can 
be conflicts of interest, and we are having a 
general discussion about that. The whole area 
seems to have a number of potential conflicts of 
interest. Is it purely a theoretical concern that 
conflicts of interest—even the merest hint of a 
conflict—should never be condoned in any 
circumstances, or is there substance behind the 
concern to suggest that the AIB is not very good at 
taking such decisions? A yes or no answer would 
be fine. 

Donald McKinnon: I suspect that the concern 
arises from the culture that we have grown up with 
in our profession and the ethical guidelines and 
rules that we have worked with for the past 20-odd 
years. 

Mike MacKenzie: Do courts sometimes get it 
wrong? Do they occasionally make mistakes? 

Alison Anderson: Different sheriffs make 
different decisions. That is an issue; it happens 
and it gives us, under the Accountant in 
Bankruptcy, some issues to deal with. One sheriff 
can make a decision on something and another 
sheriff can make a different decision. 

Mike MacKenzie: Courts sometimes make 
mistakes, but there is a perception of a conflict of 
interest for the AIB. Perhaps there is not really a 
clear and easy answer. 

Alison Anderson: I do not think that there is a 
clear and easy answer. 

Hanzala Malik: Good morning, panel. Thank 
you for joining us. Mike Norris made a comment 
about conflicts of interest. He comes from the 
industry and he suggests that the AIB can deal 
with such issues. I, too, am sure that it can, but 
when there is a conflict of interest and money is 
involved, it is prudent not to go down such a route 
for all parties concerned—not just the industry but 
the applicant and the client. 

What has been said about historical principles is 
right. We in the UK are proud of having a clear 
ethical stance. We tend to be transparent and 
clear in our dealings, particularly when it comes to 
money and financial resources. It is therefore 
important that an independent body makes a 
judgment rather than the service provider going 
back and making its own judgment—and charging 
us for it as well. There is a serious issue with that 
ethical stance. 

I am not suggesting that the AIB is not capable 
of making decisions. In suggesting that courts 
make mistakes as well, we are just going down a 
slippery slope in the blame game. We need to 
ensure that we have in place a system that is fair 
and absolutely transparent and which has no 
conflict of interest for anybody, so that no one can 
be accused of anything in the future. That is 
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important. If we are trying to save the courts time, 
there is no harm in setting up another independent 
arbitration organisation—that is probably a better 
solution. 

The Convener: Hanzala, are you coming to a 
question? 

Hanzala Malik: My question is: how can 
absolute transparency be guaranteed when a 
body is making a judgment on something that it 
has already delivered? 

Mike Norris: I honestly do not think that that 
can be guaranteed. I have no issue with anything 
that you said about fairness and transparency. 
That was absolutely correct. 

My point is that, as a creditor, I do not really 
care who reviews the decision—who the 
independent reviewer or other reviewer is—as 
long as that is done fairly, transparently and cost 
effectively because, ultimately, the cost of such 
things falls on the creditors, no matter how the 
review pans out. Perhaps an independent review 
body is the way to go. I can honestly say that I 
have not really given any thought to how reviews 
should be done. If the Scottish Parliament decided 
that reviews were to be done internally at the AIB, 
that would not intrinsically cause me a problem, as 
long as I was satisfied that there were proper 
checks and balances. 

Hanzala Malik: Martin Prigent has heard Mike 
Norris’s answer about his position. Do you agree 
with it? 

Martin Prigent: If we drew on a blank piece of 
paper what the system needs to look like, we 
would probably draw a regulator that is completely 
separate from the people who provide the 
services, which would produce something that is 
completely unbiased and balanced. We are not 
quite there, because this thing is already in 
process—we live in quite a complex process. 
However, I would like us to move to that blank-
piece-of-paper approach and have a regulator that 
is separate from the service provider. 

Hanzala Malik: That was very helpful. 

Dennis Robertson: I will direct my first question 
to Donald McKinnon. I said that I suspect that the 
AIB has people with the appropriate knowledge 
and professional skills to take things forward in the 
way that has been suggested. We are looking at 
the bill’s general principles; we are not delving into 
the absolute detail at the moment. 

Do you accept that, given what it has said, the 
AIB will be able to resource and provide the 
transparency and fairness that Hanzala Malik 
referred to, after we have moved through the 
different stages of the bill? The AIB has given us 
an assurance—I think that it used the word 
“independent”, although perhaps it cannot be 

independent—and it believes that its people are 
the right people to do the reviews. 

Donald McKinnon: Independence is largely 
based on perception. If the perception suggests 
otherwise, there could be a conflict of interest. 

Dennis Robertson: Whose perception? 

Donald McKinnon: The creditor’s perspective. 
There may or may not be a public perception that 
there is a conflict of interest but, if there is, there is 
no way to alleviate that. 

The skill set exists, but I have worked practically 
with the AIB and I know that the skill set generally 
only applies for a period, after which it moves on 
to another area in the Government. At the 
moment, I believe that the AIB does not have a 
qualified insolvency practitioner. It had one, but 
they have moved on. 

I have worked with the AIB for a number of 
years and recently under contracts 1 and 2 of its 
insolvency service provision. It seems that, when 
an individual gets to a certain level in the AIB, they 
move on—for whatever reason of career 
progression—and we have to go through the cycle 
again. 

Dennis Robertson: In evidence last week, the 
AIB assured us that it would resource the 
measure, was moving towards it and would ensure 
that the checks and balances were there. Do you 
not accept that? 

Donald McKinnon: That might be the case, but 
I can only act on statistical information from when I 
have practically dealt with the AIB over the past 
six years. 

Dennis Robertson: So you do not agree with 
the general principle. That is what I am getting at. 

Donald McKinnon: If the AIB is able to deliver, 
that is fine, but— 

Dennis Robertson: So you agree with the 
general principle. 

Donald McKinnon: If the AIB can deliver it. 

Dennis Robertson: That is fine—thank you. 

Alison Johnstone: A witness last week 
suggested that, if we were discussing whether 
there was a conflict of interest, there was already 
a conflict of interest. Do you share that view? It 
seems that the public are always unhappy when 
they see an organisation tasked with investigating 
itself, because it does not have the required 
separation. Do you agree that, regardless of how 
many firewalls there are, whether the system is set 
up with the best of intentions and even whether it 
works entirely independently, smoothly and as we 
would wish, it will never have the trust that it 
needs? 
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Donald McKinnon: If there is a conflict, there is 
always an opportunity for the insolvency 
practitioner to resign and be replaced by another, 
although I am not sure how that would work in 
practice. 

11:00 
Alison Johnstone: Does Mike Norris agree? 

Mike Norris: Yes. There is always a problem 
with public perception. The view that I gave is the 
perception of someone whose company works in 
the insolvency industry and who works closely with 
the AIB, so we have some knowledge. For me, 
that perception is not there, but I absolutely agree 
that the wider public perception will be such that 
people say, “That can’t be right.” 

The Convener: I bring in Mark McDonald to ask 
about a different subject. 

Mark McDonald: You might have heard our 
discussion with the previous panel about money 
advice and financial education. I will return to 
those topics because there is a range of views on 
them in your written evidence. 

Mike Norris’s submission raises a question 
about the effectiveness of financial education. I 
freely admit that I am not as well read as my 
colleague Mike MacKenzie is on the US example, 
but I note that you mention it and a number of 
papers on it. I am not sure whether you have read 
the work that Mike MacKenzie mentioned, but 
perhaps you could explain the rationale for your 
view. Will you also address my colleague’s point 
that to take the US scenario and transplant it to 
the Scottish situation might not be the most helpful 
of comparisons, as it does not compare like with 
like? 

Mike Norris: On comparing apples with apples, 
I was in the policy side of Government for about 
eight years in a previous life and I believe that 
using other regimes’ experiences is commonplace 
and sensible. We have to be careful about 
dropping what is done in the US or anywhere else 
on top of any other nation state, because there will 
be local reasons why a measure might not work 
there, but I do not necessarily agree that we 
cannot make a valid comparison. We just need to 
recognise the differences. 

I know the work of Elizabeth Warren. She was a 
co-debtor advocate—with Karen Gross, whom I 
mention in my submission—on a committee that 
looked at the Bankruptcy Abuse Prevention and 
Consumer Protection Bill about eight years ago. 
Karen Gross is now the president of a community 
college; her career has not progressed to the 
same extent as Liz Warren’s who, between times, 
was the initial head of the Consumer Financial 

Protection Bureau. I absolutely agree that Liz 
Warren speaks a lot of sense. 

I have no problem with advice when people go 
into insolvency. It is absolutely right that people 
should have to seek proper advice before they 
make what is a fundamentally life-changing 
decision in some instances, so I have no problem 
with pre-insolvency advice. 

My issue is with post-insolvency advice, and 
specifically with tying it to discharge and making it 
mandatory when it should be a matter of debtor 
choice. The argument was rehearsed earlier that 
not everyone necessarily needs advice. People fail 
for valid reasons and they might not benefit from 
that advice. 

I will explain why I used the US experience as 
an example and I will take a minute or so to 
explain what was done in the US, because that 
might be useful information. The US introduced a 
system whereby people have to get advice when 
they go into and come out of bankruptcy. That was 
done by putting in place a maximum chargeable 
fee of $50 and requiring advice to be provided by 
the bankruptcy trustee. In my experience, if we tell 
an IP that they can charge up to $50, they will 
charge $50. That is what happened, and 
eventually that became a de facto cost in 
bankruptcies. 

The problem is that, for $50, people do not get 
much advice. Most US trustees have a computer 
terminal in the corner of their office and, after the 
debtor has done what they have to do, the final 
thing that they will do is sit at the desk in front of 
the computer terminal, unsupervised, and go 
through an online course. They click the buttons 
and get a certificate, and that is it done. To my 
way of thinking, that is completely and utterly 
pointless, and if you talked to US trustees, they 
would say the same. That is the position that 
Karen Gross took when she was on the US 
committee. She went into the committee whole-
heartedly supporting mandatory advice and came 
out of the process whole-heartedly against it 
because of what was put in place. 

I accept that Liz Warren’s mind was not 
changed. She stuck to her principles and 
maintained that advice is a good thing. The 
problem is that, if it is to be done, it must be done 
well, and to do it well is not cheap. As a creditor, 
my concern is about who will do it. I understand 
that it will be done in the money advice sector. 
That is fine, but someone has to pay for that 
advice. In this day and age, where that money will 
come from is a concern because, if it does not 
come from the Scottish Government, it is likely to 
come out of estates, which means that it will come 
out of creditors’ pockets. As there is no body of 
evidence that whole-heartedly says, “This is a 
good thing and it works,” that is a bit of a risk. 
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Mark McDonald: I hear what you are saying 
and take your point. Do you consider that the 
principle is flawed? Alternatively, do you believe 
that the requirement for financial education is a 
good principle and that it is how it is executed in 
practice that is key? The latter point would have to 
be followed through in post-legislative guidance. 

Do you contend that you do not oppose the 
concept of financial education? I take the point 
about debtor choice, but the flip-side is that the 
debtors who require financial education the most 
are often the ones who would not choose to have 
it. Is your point that the principle is not flawed and 
that it is how it is executed in practice that will be 
the acid test? 

Mike Norris: My point is that I agree with the 
principle of financial education but not with the 
principle of mandatory financial education, 
because it is a waste of resources. We have to be 
realistic. If it is going to be done, it will need to be 
paid for, so to have people going through such 
education and incurring costs when they do not 
need to is, to be blunt, a waste of money and 
probably a waste of their time. 

Debtor choice was probably the wrong phrase 
and a bit of a flip phrase to use, because you are 
right that, if a debtor is given a choice, he will say, 
“Do you know what? I don’t need it—I’m not going 
to go.” Targeted referral would be better, because 
someone has to take a view. The AIB, the trustee 
or whoever should look at the facts of the case 
and say, “Why did you take out that ridiculously 
expensive payday loan”—I do not know whether 
any payday lenders are in the room—“when you 
could have gone to a high street bank?” Whatever 
the reason was, somebody would look at the facts 
of the case and say, “That individual needs 
financial education.” That is fine and I have no 
problem with that, but to say that everyone going 
through a system should have such education is, 
to be blunt, almost a lazy way of approaching the 
issue. 

Martin Prigent: I will echo some of Mike 
Norris’s words. I have no knowledge of the 
American system, but the computer in the corner 
of the room sounds quite interesting. 

The outcome that we are trying to achieve is to 
rehabilitate the debtor so that they become a 
financially functioning individual again, which is to 
everybody’s benefit. If we ask the debtor, that is 
what they want, and if we ask the creditor, that is 
also what they want, because markets are 
competitive. 

An important component is the solution. I agree 
that education being part of the solution is quite 
important but, if the right solution is in place and 
the debtor is working to achieve that over four 
years or whatever the period might be, that gives 

the debtor quite a large amount of education about 
how to manage their finances. It is quite a good 
point that the solution should rehabilitate the 
consumer. 

Mark McDonald: Obviously, there is the prior 
money advice and there is also the financial 
education. We heard evidence about the ability of 
insolvency practitioners to dispense money advice 
and we heard ABCUL apply some caution to that 
notion. First, should insolvency practitioners be 
included in the list of organisations that can 
provide money advice? Secondly, what 
distinguishes them from the other organisations 
that currently deliver money advice? Thirdly, if our 
committee recommends that insolvency 
practitioners should be included in the list of those 
who can dispense money advice, should we 
include a safeguard similar to ABCUL’s suggestion 
that any insolvency practitioner giving money 
advice should be prevented from handling the 
insolvency or bankruptcy of the individual being 
advised? 

What are the views of the panel on those 
points? Perhaps we can start with Alison 
Anderson and work along. 

Alison Anderson: Clearly, I agree that 
insolvency practitioners should be included in the 
list of money advisers. We are highly regulated, 
experienced and highly qualified to give that 
money advice. The first point is that we should be 
on that list. 

Donald McKinnon: Almost mirroring what 
Alison Anderson has said, I agree that we should 
be on that list. We are probably the most heavily 
regulated money advisers out there. We are 
subject to self-conformity to whatever organisation 
we choose to be licensed through. 

I have absolutely no doubt that financial 
education should be provided at some point, but it 
certainly should not be at the point of discharge. If 
there is an appetite and a budget to deliver 
financial education and training, it should take 
place further down the food chain at a point before 
the debts are incurred. Having worked closely with 
the Accountant in Bankruptcy under contracts 1 
and 2, I have called off in excess of 4,000 cases in 
the past four years. On a very rough analysis of 
those cases, probably about 50 related to repeat 
offenders. Therefore, I just ask whether education 
would have helped the other 3,950 people. 

Mike Norris: I think that insolvency practitioners 
should be on the list of organisations that can 
provide money advice. What distinguishes 
insolvency practitioners? To be flippant, not a lot 
really. There are some money advisers out there 
who are very good at identifying the right option for 
individuals and signposting them in the right way. 
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Equally, there are some very good IPs out there 
who can do that as well as the money advisers. 

As has been referred to, there is a level of 
regulation that sits above insolvency practitioners. 
To be frank, I would like to see that go further and 
really test the quality of the advice decision, 
because IPs would be put in an even stronger 
position if regulators considered not just the 
progress of a case but how the debtor went into 
that case. That would be difficult to do, because 
the issues can be subjective and the IP does not 
have the benefit of hindsight, but I would like to 
see some effort on that. 

On safeguards, the issue comes back to the 
need for proper regulation by regulators who are 
aware of what is going on. If we said that IPs could 
not take on such cases, my concern would be that 
cosy arrangements might arise whereby people 
might say, “Okay, I will not take the case, but Fred 
down the road will take it, and I know that I will get 
his cases.” There would still be scope for abuses, 
although I do not think that that would be 
widespread. 

I also wonder whether something else could be 
done in the six-week moratorium period. I am not 
quite sure how that would work if people had 
already acted on the advice when they entered the 
moratorium, but perhaps some sort of cooling-off 
period could be built in. If the advice is, “Go into 
sequestration or bankruptcy with me,” there should 
be a cooling-off period before people act on that 
advice, so that they can go away and reflect on it 
and talk to a CAB if necessary. 

Mark McDonald: Essentially, there should be 
the potential to seek a second opinion. 

Mike Norris: Yes. 

Martin Prigent: My organisation sits between 
advisers or debt solution providers and creditors, 
so cases come to us from a wide variety of 
providers of debt management advice, including 
the charity sector and the free advice sector as 
well as insolvency practitioners. In all those 
different sectors, we see examples of great 
compliance and great advice to the consumer, but 
we also see exactly the same failures as well. It is 
not necessarily the case that one group is any 
better than the other—I am fairly agnostic on that. 
As Alison Anderson and Donald McKinnon said, 
the fact that IPs are heavily regulated should 
transfer into making people confident and 
comfortable about the proposals that have been 
put forward. I do not think that IPs would be any 
worse or any better than anybody else out there. 

11:15 
Chic Brodie: I would like to follow on from Mark 

McDonald’s points and seek clarification, if I may. 

In the previous session, we were told that IPs give 
money advice for an hour and there will be no 
charge. I think that I heard Mr Norris say that such 
advice would take a fair amount of time. Is it 
charged for? Do you charge for money advice? 

Mike Norris: I am not an IP. 

Chic Brodie: Does that happen to your 
knowledge? 

Mike Norris: I am probably the wrong person to 
ask. I do not think that I mentioned anything about 
IPs giving advice for an hour. That was certainly 
mentioned in the previous session. 

Donald McKinnon: To be honest, it takes as 
long as it takes. 

Chic Brodie: And is it free? 

Donald McKinnon: Yes. 

The Convener: Does Mike MacKenzie have a 
question on the same point? 

Mike MacKenzie: It is on a similar point. Earlier, 
we heard from the Association of British Credit 
Unions. In its written evidence, it said that there 
are IPs that are known on the street to give good 
deals that afford people with debt problems the 
ability to continue with a high-flying lifestyle after 
having gone through an insolvency or debt advice 
process. I have some constituency or regional 
experience of that. Are you aware of that 
happening? From what you have suggested about 
the regulation of the industry, surely that would not 
be possible. 

Donald McKinnon: I have been involved in a 
couple of high-profile cases. There is always a 
certain public perception that arises because 
creditors are quite happy to suggest that 
somebody is driving a particular vehicle, but in 
reality that individual may not own that vehicle. It 
could be owned by a third party or whatever. 
There is an automatic assumption that the person 
owns a vehicle if they are seen to be driving it, but 
nine times out of 10, that is simply not the case. 

Mike MacKenzie: Are you suggesting that the 
credit unions are entirely wrong? 

Donald McKinnon: I am not suggesting that 
they are entirely wrong. Again, it comes back to 
perception. Every case is judged and treated on its 
own merits. Insolvency practitioners are heavily 
regulated, and most firms are internally and 
externally regulated. I have worked in the 
profession for over 20 years, and I have never 
seen so much regulation in all my life. 

Mike MacKenzie: Okay. Is it perhaps because 
IPs, companies, partnerships or whatever are 
overregulated that it seems that they are 
constantly breaking up and being bought and 
taken over by others to the extent that it is 
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sometimes almost impossible to follow a particular 
case, as the company has been bought several 
times and the people who are dealing with the 
case have changed? Is it because the companies 
are so heavily regulated that they do not seem to 
be able to survive as businesses for very long? 

Donald McKinnon: To be honest, I am 
unaware of lots of firms breaking up and moving 
on. 

Alison Anderson: That happens because of 
the world we live in, but I do not really see the 
relevance. 

Donald McKinnon: Most often, the cases 
would be transferred with the practitioner. 

Mike MacKenzie: Yes. It just seems that there 
is a lot of that happening, and perhaps that makes 
it difficult to regulate. 

Donald McKinnon: The cases and regulation 
would be transferred. Whoever a person chooses 
to practise under the banner of is almost 
irrelevant. 

Alison Anderson: The IP is regulated. 

Mike MacKenzie: Yes, but IPs leave and no 
longer deal with cases. Somebody else will take 
them over, and they will then leave. That seems to 
be rife in the sector. 

The Convener: I am not sure how relevant this 
discussion is to the bill, Mr MacKenzie. 

Mike MacKenzie: We talk about perceptions, 
including public perceptions, quite a lot. As has 
quite rightly been said, it is sometimes difficult to 
separate anecdotal evidence from widespread 
practice, and that is the area that I am trying to 
explore. I am suggesting that all areas that relate 
to the difficult business that we are discussing are 
subject to the same perceptions and that nobody 
is seen as being absolutely reliable. 

Mike Norris: Answering that question from a 
creditor’s perspective, I point out that, as a bulk 
creditor, we have thousands of trust deed cases 
and that, given that it is important for money to 
come back to us, we want this to happen. The 
idea that a large number of debtors out there are 
playing the system is a fallacy. We just do not see 
it. I will be interested to hear Martin Prigent’s view 
on this; there are certainly some debtors who play 
the system, but I would have to say that they are 
not the majority or even a significant minority. I 
honestly believe that the vast majority of debtors 
are in their position through no fault of their own 
and, in the vast majority of cases, IPs generally do 
an okay job in coming up with a reasonable level 
of repayment of debtors. It could be higher but, as 
a creditor, I would always say that. 

Mike MacKenzie: That was very helpful. 

Margaret McDougall: On the resources that 
are available for money advice, we have heard 
evidence that money advisers, particularly in the 
voluntary sector and local authorities, are being 
stretched at the moment. Given that that situation 
is not likely to improve, should IPs be available to 
give money advice? The voluntary sector is 
certainly under a lot of pressure. There are long 
waiting lists, and people who phone up Citizens 
Advice Scotland find themselves having to wait for 
appointments. The same is true for money 
advisers in councils; sometimes you cannot even 
get through on the phone. Because of that 
demand, should IPs give money advice? 

Donald McKinnon: On a practical level and 
from a commercial point of view, the insolvency 
practitioner is generally available seven days a 
week and can visit individuals almost everywhere. 
Having worked in and been a chairperson of 
citizens advice bureaux, I can see the situation 
from both sides of the table. Bureaux have 
different protocols and will, for example, book two 
people in the morning and two people in the 
afternoon, whereas a similar commercial practice 
is able to see more people. It is not that the 
commercial practices are churning people; they 
simply have more staff and a different, more 
commercial attitude to seeing individuals. 

Margaret McDougall: Yes, but there are no 
resources for money advice in the bill, which 
implies that it would be free. Is that the case for 
independent money advisers? 

Alison Anderson: Yes. Insolvency practitioners 
should be on the list of money advisers for all the 
reasons that have been highlighted. As Donald 
McKinnon has said, commercial businesses such 
as Armstrong Watson and Wylie & Bisset see a lot 
of people who are looking for advice, and the 
advice that they give is free. People make an 
appointment and come in and the process takes 
as long as it takes. 

Margaret McDougall: So the appointment does 
not last only an hour. People can go back and see 
you again. 

Alison Anderson: It takes as long as it takes. 
You have to bear in mind the circumstances of 
individuals who come into our office and the huge 
amount of effort that it has taken for them to 
realise that they have a problem. As you have 
said, they have not been able to get through to 
various bodies on the phone; they have taken the 
plunge, have made the call and have been let 
down. We pick up their call and run with their 
case. We give them advice and, in fact, simply let 
them tell their story; after all, letting someone else 
hear their story very often makes it easier for them 
to see the wood for the trees. 

293



3447  9 OCTOBER 2013  3448 
 

 

Margaret McDougall: What do you think of the 
previous suggestion that financial education be 
part of school education? 

Alison Anderson: Starting this sort of thing 
very early on at school is an excellent idea. 
However, I agree with Donald McKinnon about the 
low number of cases where financial education 
might have helped. I have administered 
approximately 2,000 cases since 2004 and believe 
that such education would have helped only in a 
very small percentage of cases. It is a minor issue. 

Margaret McDougall: Mike Norris mentioned a 
computer system in the US. How would that sort of 
thing be provided in Scotland if we went ahead 
with it? 

Mike Norris: The evidence that we have just 
heard has been very useful. I was not, for 
example, aware of the proportions of people who 
might need financial education but, if money was 
going to be spent on this sort of thing in Scotland, I 
would rather see those 50 people get really in-
depth financial education that might involve face-
to-face, computer or remote learning. Scotland 
might have its own peculiar issues with delivering 
that type of education, given the number of people 
who live on remote islands and so on. If you are 
going to do this, it needs to be targeted. If these 
are the proportions that we are talking about, you 
could probably construct a very effective financial 
education course. 

Margaret McDougall: Of course it all comes 
back to resources. Given the pressure that the 
voluntary sector is under, who would provide this 
financial education? That is certainly not made 
clear in the bill. 

Donald McKinnon: It should not be linked to 
discharge. As the numbers show, we do not have 
an issue with repeat offenders because of a lack 
of financial education. 

Mike Norris: I absolutely agree with Donald 
McKinnon about getting financial education before 
discharge—I simply cannot see the rationale 
behind such a measure. I suspect that the people 
who need financial education are those who are 
least deserving of punishment. They might just be 
financially inept and it seems unfair to punish them 
by delaying their discharge. 

The Convener: I call Joan McAlpine. 

Joan McAlpine: My question is not about 
financial education, convener. 

The Convener: That is fine. I think that we have 
dealt with that issue. 

Joan McAlpine: You might heard the previous 
panel’s concerns about the profits made by the 
insolvency business and I know that you touched 
on the matter when you talked about regulation. 

My question, which is for Alison Anderson, 
concerns an example from my constituency of 
what could be viewed as that kind of profiteering. 
Two years ago, dgArts in Dumfries went into 
liquidation and it has taken two years for the 
liquidator, Armstrong Watson, to come up with any 
deal for creditors, many of whom are artists living 
on the margins. You recently told them that they 
would get 12p in the pound, but your hourly rate is 
£177. One of my constituents, Rab Wilson, was 
owed £1,200 but his payout will be only £144, 
which is less than what Armstrong Watson 
charges in an hour. Do you consider that to be fair 
or an example of why the industry needs to be 
regulated? 

The Convener: The member is entitled to ask 
whatever question she wants and the question 
itself is relevant to the subject in hand. I 
appreciate, Ms Anderson, that you might not have 
come prepared to answer that question, but if you 
want to do so, it is entirely up to you. Please do 
not feel that you have to. 

Alison Anderson: I would prefer not to, but I 
could have a discussion with Joan McAlpine after 
the meeting. I have to say, though, that there was 
a very good reason why the process took two 
years. It was all to do with an insurance claim. 

The Convener: The details of the case are not 
of particular interest to the rest of the committee 
so perhaps the issue should be discussed 
separately. 

Do you have another question, Joan? 

Joan McAlpine: I just think that when a creditor 
gets less than the insolvency company’s hourly 
fee, there is something badly wrong with the 
industry. 

The Convener: I think that you have made your 
point. 

Mike Norris: I am happy to address this issue, 
and I am sure that Martin Prigent will be happy to 
do so as well. 

I speak as a creditor with a lot of cases. I am 
going to do a very risky thing and compare 
Scotland with England and Wales; as a proportion 
of the total, fees are significantly higher in trust 
deeds in Scotland than they are in individual 
voluntary arrangements in England. There has to 
be some reason for that—after all, they are not 
that different—and a lot of the AIB’s work on 
reforming trust deeds will help in that respect. 
Percentage realisation with regard to fees is also a 
good thing. You are right to raise concerns about 
fees, but I think that pressure is being applied and 
stuff is going on that will deal with the matter. It 
concerns creditors generally. The fact is that some 
firms are better than others and I do not think that 
we should tar all IPs with the same brush. 
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11:30 
Martin Prigent: I echo that. There has been 

constant criticism about the fees for quite a long 
time. That will have come across strongly in all the 
creditor evidence that the committee has received. 
Creditors have now engaged with the industry on 
this—with the trust deed working group, for 
example, on the regulation—and there is a lot 
more engagement by creditors. To be fair, at any 
point creditors can try to control fees on cases; 
they just need to understand their rights and what 
they can and cannot do. 

Donald McKinnon: Perhaps fees should not 
always be mixed up with profit. There are an awful 
lot of running costs in an organisation. Software 
licences are required in order to be compliant with 
the regulator, and the average cost of those is 
£850 per user. Although fees may be high, profits 
could equally be low. 

Dennis Robertson: My question is directed to 
Mr Norris, who brought up the issue of a 
moratorium. Many people get into debt through no 
fault of their own—it is down to circumstance. As 
has been mentioned, it could result from the loss 
of a job or unforeseen bills that they find 
themselves not in a position to meet. Often, the 
adverts on television get them to try a quick fix that 
does not work. Do you support the general 
principle of a moratorium? If so, why? 

Mike Norris: I can answer your first question 
very quickly: yes, I do. In answer to your second 
question, I go back to the point about breathing 
space that was made earlier. A moratorium allows 
the debtor to get their head around what they are 
going into, which is a fairly complex and traumatic 
experience for them. I am struggling to come up 
with a definite reason, but it just feels right to have 
a moratorium up front to allow things to progress 
and to allow everyone to get their head around the 
process. I appreciate that that is not a very 
satisfactory answer. 

Dennis Robertson: Does it, to some extent, 
enable the process of money advice education? 

Mike Norris: Absolutely. All those things can be 
done in that period. 

Dennis Robertson: Are there any other views 
on the moratorium? 

Martin Prigent: Creditors work to their own 
moratoriums, to an extent. A lot of creditors will 
now give debtors a certain amount of breathing 
space before they enter a debt solution if the 
debtor mentions that they are struggling. It is an 
issue that is recognised by creditors, which is 
good news for debtors who need breathing space. 
There is a quite complex process of bringing a lot 
of things together in a short period of time, and the 
moratorium allows that to happen. 

The Convener: I have a question on something 
that has not yet come up with this panel, but which 
came up with the earlier panel. It is for Martin 
Prigent and Alison Anderson, who both mention 
the issue in their written submissions. Why do you 
think that the six-month discharge period for MAP 
debtors is inappropriate? 

Martin Prigent: I agree that, in cases in which 
the debtors meet the criteria for the MAP, there is 
very little return available to creditors, so we need 
to try to wipe the slate clean in a reasonable 
amount of time. I possibly came at the subject 
from an anti-creditor viewpoint in that I believe that 
the period should be 12 months because I believe 
that the debtor should have a slightly longer 
breathing space. I do not think that six months is 
long enough to rehabilitate the debtor, take them 
out of the marketplace and protect them from 
whatever advertising and loan selling is going on. I 
think that 12 months is a better period of time in 
which to do that. 

The Convener: You think that the debtor would 
benefit from a longer period of protection. 

Martin Prigent: It would give better protection 
for the debtor if the period were extended slightly. 

Dennis Robertson: Is “rehabilitation” the 
correct term? Are we not talking about informing, 
advising and educating? Are we not talking about 
“habilitation”, which is a much more positive 
outcome? 

Martin Prigent: I agree that it is about all those 
things. Ultimately, it takes us to the same place. 

Dennis Robertson: Okay. 

Alison Anderson: My comments are similar to 
Martin Prigent’s. Six months is not long enough to 
deal with the situation and give the debtor the 
protection that they need from creditors. Debtors 
will always continue to get documentation from 
creditors, and we need to deal with that. It is a 
practical thing to do. 

The Convener: There are no further questions. 
Thank you all for coming. It has been very helpful 
for the committee to get your evidence. 

As we have some time in hand, I suggest that 
we now deal with item 4 on the agenda. We will go 
back into public session at 12 noon to take 
evidence from the minister. 

11:35 
Meeting continued in private. 
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Bankruptcy and Debt Advice 
(Scotland) Bill: Stage 1 

09:34 
The Convener: Item 2 is continuation of our 

scrutiny of the Bankruptcy and Debt Advice 
(Scotland) Bill at stage 1. We have a large panel 
of witnesses, who, starting on my left, are: Sharon 
Bell, who is head of StepChange Debt Charity 
Scotland; Keith Dryburgh, who is policy manager 
for Citizens Advice Scotland; Rachel Grant, who is 
a member of the insolvency law committee of the 
Law Society of Scotland; Russell Hamblin-Boone, 
who is chief executive of the Consumer Finance 
Association; Yvonne MacDermid, who is chief 
executive of Money Advice Scotland; and Euan 
McPherson, who is head of credit operations 
strategy at Lloyds Banking Group. Thank you all 
for coming along. 

As we have a large panel this morning, I do not 
intend to ask for opening statements. We have all 
the written submissions, which I am sure will be 
covered in the question-and-answer session. We 
want to cover quite a number of issues, including: 
the common financial statement; advice on 
applying for bankruptcy; who should provide 
money advice; financial education; issues around 
the Accountant in Bankruptcy reviewing her own 
decisions; and issues around debtor contributions. 

I am conscious that we have a large number of 
witnesses, so I ask members to direct their 
questions to a particular panel member initially. If 
other witnesses want to support or disagree with 
what has been said, they should try to catch my 
eye, and I will bring them in as best as I can. 
Clearly, we cannot have all six witnesses 
answering every question, as that would mean 
that we would not get through the questions very 
quickly. However, if people strongly support or 
disagree with a point that has been made, I will try 
to bring them in, if they catch my eye, as time 
allows. I remind members to keep their questions 
short, focused and to the point; short and focused 
answers would also be helpful. 

The first question is on money advice and 
comes from Chic Brodie. 

Chic Brodie (South Scotland) (SNP): Good 
morning. My question is for Mr Dryburgh, but 
Sharon Bell and Yvonne MacDermid may want to 
answer after him. We want people with debt 
problems to be able to get money advice, but what 
kind of qualification do you think money advisers 
should have? 

Keith Dryburgh (Citizens Advice Scotland): 
First, we support the proposal regarding 
mandatory advice for those seeking debt relief. 
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We think that it is right that those who are taking 
such a big decision should get quality advice 
beforehand. We see people who have made an 
application for bankruptcy for whom that was 
perhaps not the right route, and it may be that they 
would not have taken that route if they had had 
advice beforehand. 

In our written submission, we note our concern 
that a recent change in the debt arrangement 
scheme regulations has meant that money 
advisers need only be  
“working towards type 2 of the Scottish National Standards 
for Advice and Information”, 

rather than having already attained that. We worry 
that that is somewhat open-ended, so we would 
prefer the bill to mention a higher standard. 

Another concern about debt advice is that the 
bill refers to a requirement for money advice 
“on such other matters as may be prescribed”— 

Chic Brodie: Mr Dryburgh, I know that, as I 
have read through your written submission, which 
is very good. My question is: what kind of 
qualifications, experience and expertise should a 
money adviser have? 

Keith Dryburgh: As I mentioned, we are 
concerned that there may have been some 
watering down in the new DAS regulations. We 
think that money advisers should have attained, 
rather than just be working towards achieving, 
type 2 of the national standards. We would like 
that to be clarified in the bill to ensure that there is 
an even standard of quality advice across the 
money advice sector. 

Sharon Bell (StepChange Debt Charity 
Scotland): We support the idea that money 
advisers should have qualifications up to type 2 of 
the Scottish national standards. Our advisers 
currently gain qualifications by going through a six-
week training school before they are allowed even 
to speak to a member of the public—even then, 
they do so under supervision. At the moment, the 
charity is going through the accreditation stage so 
that it can be accredited for type 2 of the Scottish 
national standards. 

Another area on which we would like some 
clarification is online advice. More and more 
people are using online tools. We have our own 
online tool, as do the Money Advice Trust and 
others. We would like clarification of whether an 
online tool would also meet the criteria. 

Chic Brodie: We might come back to that in a 
minute. Ms MacDermid? 

Yvonne MacDermid OBE (Money Advice 
Scotland): Thank you for the opportunity to give 
evidence. As an organisation that raises standards 
in money advice, Money Advice Scotland feels 

that qualifications should form part of the overall 
framework. However, it is important to distinguish 
between individual qualifications and the 
accreditation of an agency. The Money Advice 
Service is doing a lot of work on building a quality 
framework against which funding will be aligned in 
future. Indeed, the Scottish national standards are 
positioned in such a way that they could likely be 
matched to the framework. 

We are extremely supportive of qualifications. 
Indeed, as we speak, we have candidates going 
through the certificate in money advice practice. I 
think that that is the way forward. I believe that, 
with regulation changing next year—from 1 April, 
consumer credit will be regulated by the Financial 
Conduct Authority—we will see qualifications in 
the future, and they may well become part of 
regulation. I do not think that that would be a bad 
thing, because we need— 

Chic Brodie: Can I ask another question? I 
always remember my father saying to me, after I 
got my degree, “You’ve been educated to degree 
level, but you’ve got no common sense.” 
[Laughter.] 

The Convener: We will refrain from making any 
comment on that, Mr Brodie. 

Chic Brodie: I assure you that it still applies. 

Hanzala Malik (Glasgow) (Lab): I do not 
believe that. 

Chic Brodie: I do. 

What auditing is done once people are 
accredited as advisers? How are you closing the 
loop to make sure that, notwithstanding all the 
education that they have had and all the 
qualifications that they have, they are giving 
sound, common-sense advice? 

Yvonne MacDermid: I will pick up that question 
first, and then perhaps defer to my colleagues 
from Citizens Advice Scotland and StepChange. 
From the Scottish national standards point of view, 
there is a four-yearly audit that looks at the 
organisation and the quality of advice. The 
membership scheme within CAS passports people 
into the scheme, but there is still the quality of 
advice audit, which is done by people who are of 
the high standard that is required for them to go 
into organisations and look at cases. 

As you suggest—we would all support this—
consumer detriment must be avoided at all costs. 
When people come for advice, they come in good 
faith to look to better their situation and not to 
worsen it. The type 2 role in the standards and the 
introduction in the DAS regulations of the provision 
on “working towards accreditation” give us 
opportunities to improve the quality of money 
advice across the piece, and I suggest that that 
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extends not just to the free sector but to the fee-
charging sector. 

As I said, regulation will change from next year, 
and it looks to me as if what the Financial Conduct 
Authority proposes in the new-look regime will 
address some of the issues that we have all had 
concerns about. 

Chic Brodie: Let us hope so. Is that your 
experience of money advisers, Mr Dryburgh? 

Keith Dryburgh: All citizens advice bureau 
advisers are trained to a very high standard. All 
advisers—even the volunteers—go through an 
eight-month training period, and the money 
advisers have even more extensive training 
periods. All bureaux are audited each year to 
make sure that they are meeting national 
standards for advice. There is high-quality auditing 
of the advice that citizens advice bureaux provide, 
so we are very confident that CAB advice is quality 
advice. 

Chic Brodie: Thank you. Ms Bell? 

Sharon Bell: All our advisers’ conversations 
with clients are recorded, and we have weekly 
reviews of all advice that is provided by our staff, 
as our staff supervisors check that. We also have 
an annual audit that checks the quality of the 
charity as a whole as well as the advice, and we 
use our monthly one-to-ones to give information 
back to staff and do one-time training with them. 
We do auditing all the time, and there are quality 
checks as part of that process. 

Chic Brodie: Thank you. 

The Convener: Rachel Grant wants to come in. 

Rachel Grant (Law Society of Scotland): I 
have just a couple of points to add to what has 
been said. I am a lawyer, and it is important for me 
to mention our qualifications, continuing 
professional development and on-going training. 
That chimes with what everyone else has said. We 
also carry insurance and there is recourse for 
people who have had bad advice. That is an 
important element. One would hope that, if the 
systems are put in place, people will get good 
advice, but things do go wrong—that is life. It is 
therefore important that those who have been 
given bad advice and suffered as a result have 
proper recourse. 

The Convener: Dennis Robertson has a 
supplementary question. 

Dennis Robertson (Aberdeenshire West) 
(SNP): It is probably directed at Mr Dryburgh. How 
much pressure is put on organisations such as 
CAS by the need to get people through the 
training, given not just the time aspect but the 
costs? Are people still willing to come in, knowing 

that there is such a commitment to training, 
especially in areas such as money advice? 

09:45 
Keith Dryburgh: The current period is tough for 

clients and bureaux. The welfare reforms that are 
coming in are putting huge pressure on bureaux, 
as are the austerity public sector cuts. However, 
we are finding that, as a result, the number of 
people who want to come in and help is 
increasing, so we have no shortage of volunteers 
who are willing to go through the training. 

The mandatory advice requirement will probably 
put some pressure on debt services. The AIB says 
that only 7 per cent of bankruptcy applications that 
were previously processed without advice will 
move over, but that extra amount will put some 
pressure on advice services that are already under 
pressure. 

Dennis Robertson: My next question partly 
follows on from Chic Brodie’s questions. There is 
some face-to-face advice, and people are phoning 
in, but what about the online aspect? 

Keith Dryburgh: Advice must be available 
across the different platforms. We have a website 
called adviceguide from which people can get 
advice on taking action themselves on their debts. 
However, it is equally important that face-to-face 
advice is available and is supported. We find that 
people with debts tend to want that type of advice; 
there is almost a counselling aspect to ensuring 
that they get the right advice. It is important that all 
avenues of advice remain open and supported. 

Dennis Robertson: Do the people who provide 
advice online have accredited qualifications? 

Keith Dryburgh: When I talk about online 
advice, I am referring to the different things that 
people can do before they come in for advice to 
ensure that they know what all their debts are and 
to whom they owe money. The online advice gets 
them prepared so that when they come in for 
advice, everything is to hand and they can make 
the right decision based on the advice that they 
get in person. 

Yvonne MacDermid: We run the wiseradviser 
programme, which provides training throughout 
Scotland, and it is currently oversubscribed. There 
is no slackening off at all in the demand for the 
training, but we have recently had an injection of 
funding from the Scottish Government and the 
Money Advice Service for new projects. We 
estimate that there will be more than 100 new full-
time equivalent money advisers, so there should 
be some capacity to pick up the demand. 

We also have in place training through e-
learning, which allows us to give more advisers 
access to training throughout the country. There 
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may be issues with remoteness, so we are looking 
at different ways of delivering training. 

We are also trying to encourage different ways 
of delivering the advice itself. A whole new 
channel strategy is building on what is already 
there, which includes telephone advice and 
assisted self-help, and we are looking at providing 
electronic portals. That is the way forward in 
allowing us to mop up some of the increased 
demand that we are seeing, especially in the light 
of universal credit and welfare reform. 

Hanzala Malik: I want to ask Keith Dryburgh 
about money advice. The bill suggests that money 
advice would be mandatory. Are the CABx up to 
taking on the additional work that would be 
required? 

In phone calls to some CABx, I have found out 
that waiting times can be from three to six weeks. 
People may need to get advice as a matter of 
urgency, and I think that it would be detrimental to 
all concerned if they had to wait for that length of 
time. 

Do you think that money advice should be 
mandatory? If so, do you believe that there is a 
resource issue? If there is, what would that mean 
for your organisation? 

Keith Dryburgh: The question whether money 
advice should be mandatory is a good one. 
Mandatory advice is crucial, because we see too 
many people who try to apply for bankruptcy 
themselves. It is a life-changing decision. Some 
people lose their £200 fee because they are not 
actually eligible for bankruptcy, while others go 
into it when another route would have been better 
for them in the long run. It is crucial that even 
people who understand the issues get that quality 
advice to ensure that they take the right decision, 
because it is a hugely important decision for the 
next decade of their life. 

There is a question of resources, and we are 
disappointed that the AIB does not think that the 
requirement for mandatory advice will have an 
impact on the money advice sector. Such a 
requirement, in addition to mandatory financial 
education, will have an impact on free advice 
services. It needs to be matched with adequate 
resources to ensure that we can provide that 
advice without having waiting times that are weeks 
long. 

Hanzala Malik: Helping someone to fill in a 
form, which simply involves filling in a document 
correctly, and giving them advice on exactly what 
they should know about the rights and wrongs of 
bankruptcy are two different issues. I think that an 
organisation can deal with filling in a form. 
However, if you are suggesting that the 
requirement for mandatory advice would 
necessitate more resources, that would clearly 

mean that all the money advice organisations 
would be looking for more funding. Where do you 
see that coming from? 

Keith Dryburgh: I am not sure where the 
resources would come from, but if you want quality 
advice it needs to be funded. Filling out the form 
and giving advice are part and parcel of the same 
process. It is crucial that people get advice so that 
they can take the right decision; it is also crucial 
that they complete the form accurately so that they 
do not lose their £200 fee at the end of the 
process.  

Hanzala Malik: It is almost as if there is a 
conflict of interests. It is in the interests of people 
who give legal advice to give that advice because 
they get a fee for it, but if they do not get 
appropriate funding there is a danger that people 
will not get the quality service that they will require 
under the new legislation. It is a chicken-and-egg 
scenario. People have been told that they need 
advice, which will be mandatory, but the agencies 
that will provide that advice will not be able to do 
so in time, and they are also looking for more 
resource that is not there. I do not know how you 
can bridge that gap; I am looking for ideas about 
how you intend to bridge it. We could change the 
bill so that advice would be preferred, not 
mandatory. If advice is to be mandatory, we need 
to know what the price tag is.  

Rachel Grant: Our view is that, although advice 
is very important and should always be available, 
it should not be mandatory, and that it should be 
the choice of the debtor. Making it mandatory is 
quite a big step to take in impinging on people’s 
rights.  

The Convener: I would like to ask Euan 
McPherson from Lloyds Banking Group and 
Russell Hamblin-Boone from the Consumer 
Finance Association about their perspective as 
creditors. Do you think that creditors have a 
responsibility to provide money advice? 

Euan McPherson (Lloyds Banking Group): 
Creditors do provide funding for money advice 
through a number of channels. We certainly work 
closely with the Money Advice Trust and Money 
Advice Scotland, and we work directly with 
StepChange as well. The banks do not provide a 
direct aid programme to citizens advice bureaux, 
which I see as the Government’s responsibility, 
but we do play our part.  

Russell Hamblin-Boone (Consumer Finance 
Association): I agree with that. The larger lenders 
of shorter-term finance also play their part in 
working with the debt advice agencies, for 
example, by offering funding and working with 
them on exchange schemes and learning how one 
another’s businesses work, but they are not 
qualified money advisers.  
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I suppose that there is an element of money 
advice if you are lending to somebody responsibly, 
because you will be looking to see whether they 
can afford to borrow, and if you have to turn them 
down you must be able to explain why their 
application for a loan has been refused. However, 
money advice is the responsibility of the experts. 
We can work with the experts but we cannot be 
advisers.  

Hanzala Malik: It is easy for the lenders to say 
that they are working with people, but would you 
be willing to allow a test to prove that you can 
actually do that? My concern is that, if we are 
going to demand in legislation that people must be 
given mandatory money advice and then we fail by 
not being able to provide it, that will work against 
the purpose of the legislation.  

Some might say that it is against human rights 
to demand the advice, but I am not sure that that 
is the case. However, I agree with the philosophy 
that, if someone does not have that money advice, 
they should not be put in a position where they are 
penalised for not getting it in the first instance, or 
be asked to go away and get it, adding a lot of 
time on to the outcome and putting them under a 
lot of undue pressure. That is why I am concerned. 
If we have mandatory advice in the legislation, are 
service providers confident that they can fulfil that 
task? 

Yvonne MacDermid: For clarification, 
mandatory money advice is already in the 
legislation—in the Debt Arrangement and 
Attachment (Scotland) Act 2002. We have always 
said that mandatory advice should be in place 
simply because often the people in question are 
vulnerable. We were challenged in other 
committees about the same issue, which is that 
people should have choice. While we 
acknowledge the issue of consumer choice, when 
people are under pressure they become 
vulnerable and need to have the advice.  

It is absolutely essential that we should have 
continuity. The various parts of the debt piece 
have to sit alongside each other. Money advice 
should not be mandatory in one part of the debt 
piece and not mandatory in the other, especially 
when it comes to bankruptcy. Bankruptcy is a 
huge step, which, although life changing for all the 
right reasons, could also be life changing for all 
the wrong reasons.  

The gateway has been improved and opened up 
to include others who can give money advice, 
including insolvency practitioners, people working 
at type 2 of the Scottish national standards, and 
local authorities, which are big providers and big 
funders of money advice. We tend to focus only on 
CABx as a source of advice, but let us not forget 
the role of local authorities and of other voluntary 
sector organisations.  

It is essential that we have mandatory advice 
across the piece; otherwise we will have policies 
that are out of kilter with each other. That does not 
make sense to me. 

Hanzala Malik: I totally disagree. You cannot 
assume that someone will step in and support 
people. There are clear resource implications. If 
your organisation can give advice without any 
additional resource, say so. If you are not in that 
position, do not say that other people can come in 
and give advice. That is not the issue. The issue 
here is that, if we are going to say to people that 
they need mandatory money advice, we need to 
be able to see whether we can provide that 
advice. There is no point in making a law that we 
cannot execute. 

Yvonne MacDermid: I understand that. 
However, I spoke earlier about looking at other 
channel strategies and other ways in which we 
can deliver advice. It does not have to be face to 
face. There is a lot of telephone advice, for 
example. StepChange is one of the main 
providers, along with the national debtline and 
others. There is also the new funding that I 
mentioned.  

I am not suggesting that there is adequate 
funding out in the sector, because there is an 
increased demand. What I am suggesting is that 
quality advice should be given to people so that 
they are in a better position once they have sought 
the advice and taken the steps. 

Let us not forget that, even with advice, some 
people choose to go down a totally different route. 
They may come for advice and decide, “That’s not 
for me.” They may be looking to pay for advice 
and think that someone else can give it for less. It 
is really important that people get advice. 

Euan McPherson: Yvonne MacDermid 
mentioned a number of the free-to-the-customer 
channels for getting advice. If there is no capacity 
in the free sector, there is a vibrant commercial 
sector, which is looking at the debt arrangement 
scheme and protected trust deeds as well. Having 
that money advice ensures that we get the proper 
standards before people enter into these solutions. 

Keith Dryburgh: The debtors who we are 
talking about today are mainly debtors who are in 
crisis—people who are desperate. We all deal with 
thousands of other debtors who have lost control 
but who can be helped without having to resort to 
bankruptcy or DAS, so it is only a minority of 
debtors who we are talking about today.  

The debtors who we are talking about are often 
desperate and suffer from health problems as a 
result of debt. They are not in a position to deal 
with the situation themselves. It is often people 
who really need support, so it is really important to 
ensure that they have quality support and advice. 
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These are not your ordinary debtors but people 
who have passed the point of crisis. 

Chic Brodie: Taking Mr Dryburgh’s point on the 
culture around the issue, I am concerned when I 
hear Mr McPherson say that there is a commercial 
sector involved in debt advice.  

During our alleged recess, I spent some time 
with a bank’s clients who had received fixed-rate 
tailored business loans—embedded swaps. They 
thought that the advice that they had received was 
bona fide. I am concerned that we will create a 
sector in which commercial bodies get involved 
and we start having incentivisation to generate 
funds—albeit at a lower level, depending on how 
you deal with it. What confidence can you give us 
that there will not be a pseudo culture, as we have 
seen in parts of the banking sector over the past 
four years, to generate more and more business 
by trying to attract more and more debtors to your 
portfolio? 

10:00 
Euan McPherson: I cannot give you that 

confidence. It is not a sector that we have any 
control over as such. The commercial sector is the 
largest supplier of DAS payment plans, so the 
plans are not coming from local authorities. That is 
also the case with protected trust deeds. In the 
industry down in England, the insolvency 
practitioners are often commercial companies. We 
just need to ensure that the advice and the route 
into the debt solution is the best solution for the 
customer and is not driven by any commercial 
desire of a company. 

Chic Brodie: But you cannot give me any 
confidence at this stage that that will happen. I 
presume that the culture will reflect, albeit not at 
the same level, the sort of culture that we have 
seen in the finance sector over the past four, five 
or six years. 

Euan McPherson: I probably cannot comment 
on that, because it is a completely different sector. 

Chic Brodie: Today it is. 

Euan McPherson: No, I mean the debt advice 
sector compared with the banking sector. A lot of 
advertising goes into attracting people to discuss 
their debt solution and there is also a big lead 
business. I do not think that we can ignore that 
work. It may well help to fill the demand to deal 
with customers, but we need to ensure that the 
standards behind it are the same as they are in 
the free sector. 

Chic Brodie: Which is why I asked the first 
question. Thank you. 

Rachel Grant: The aim is obviously to protect 
vulnerable debtors and to ensure that they are not 

pushed down a route that is not for them. My 
question is: will mandatory advice prevent that 
from happening? I do not think so. Someone might 
get excellent advice, but just going along to get 
advice will not necessarily prevent them from 
being pushed down the wrong route. That is why 
we believe that the availability of quality advice is 
more important than it being mandatory. The 
mandatory aspect does not add anything other 
than potential problems. 

The Convener: Has either Money Advice 
Scotland or Citizens Advice Scotland estimated 
how much additional resource you will need to 
deal with the consequences of the bill, if it is 
enacted? Have you considered an approach as to 
how you would get those additional resources? 

Yvonne MacDermid: We have made no such 
estimate of the figures. We are the national 
umbrella organisation, so we do not give advice 
per se. However, we obviously engage with 
funders to talk about funding for the sector and we 
engage with the Money Advice Service. As I said, 
the Money Advice Service has put considerable 
amounts of funding into Scotland and we have 
worked with it. 

This is a big job and we do not know exactly 
how much funding we need, but we know from our 
internal information, and from recent research that 
was done by the Improvement Service, that there 
is a lot of demand and there is also a lot more 
latent demand. The Money Advice Service’s own 
research backs up that finding. 

As Euan McPherson explained previously, the 
Money Advice Service now receives funding from 
the industry as companies pay a statutory levy. 
The Money Advice Service is funding activities in 
Scotland and works closely with local authorities 
and with the Scottish Legal Aid Board. There has 
been more funding and we will need more funding 
going forward, because we do not know what the 
demand will be, particularly around universal credit 
and welfare reform. 

Keith Dryburgh: We have not made any 
predictions but we are concerned that, as Yvonne 
MacDermid said, welfare reform—in particular the 
bedroom tax and sanctions being applied—will 
mean that people fall further into debt. We are 
worried that the number of debt clients will go up 
anyway. 

The AIB indicates that about 7 per cent of 
applications come in without advice, so we are 
talking about hundreds of applications rather than 
the thousands that go into the advice sector, but 
we are worried that demand will go up anyway. It 
is hard to know, but we know that demand for 
advice will go up because of the economic 
situation that we are in. 
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Sharon Bell: We have already seen demand 
increase this year for advice from our advisers, 
and figures are up 60 per cent on last year. We 
are already recruiting and training staff. I have 
done projections based on information from the 
bill, and we are looking at potentially taking on 
another six to eight staff to cope with increased 
demand. We are taking on people now because 
we want them to be trained up and in a position to 
help when the legislation changes. 

The Convener: Your organisation is funded by 
the industry. 

Sharon Bell: That is correct. 

The Convener: So are you getting additional 
resources from the private sector? 

Sharon Bell: No. We got some additional 
resources through SLAB for a specific project, but 
we get our funding through the sector from 
creditors in the form of a levy that is paid to the 
charity. 

The Convener: Okay. You said that you were 
going to bring on board an extra six to eight 
advisers. How are you getting the additional 
money to pay for them? 

Sharon Bell: We are moving resources from 
elsewhere within the charity to fund the Scottish 
part. 

The Convener: That is interesting. 

Dennis Robertson: Some of the numbers that 
Sharon Bell quoted are concerning in some 
respects. What percentage or numbers of people 
go down the bankruptcy route? We understand 
that more people are coming forward for generic 
debt advice, given that welfare reform and so on 
means that a lot more people are getting into debt. 
However, how many go down the bankruptcy 
route? 

Sharon Bell: About 15 per cent of our clients in 
Scotland will use the bankruptcy solution and 10 
per cent will use the protected trust deed solution, 
which is also an insolvency solution. We give 
advice to about 12,000 people a year, but there is 
an increase this year, so we expect the number to 
be about 2,000 people. 

Dennis Robertson: They will take the 
bankruptcy route. 

Sharon Bell: Yes—through our organisation. 

Margaret McDougall (West Scotland) (Lab): I 
want to clarify a point. The bill as it stands states 
that we must have mandatory money advice. Are 
the resources sufficient at present, or does the 
money advice sector need additional resources? 

Yvonne MacDermid: Given the situation with 
welfare reform and universal credit, I do not think 

that anybody in this room who deals with money 
advice would say that demand for it will go down; it 
will definitely increase because people’s lives are 
more complicated. We know from our members 
that the time spent with clients is much greater 
than it ever was, because their lives are 
complicated and not straightforward and they must 
spend more time looking at money advice. I am 
sure that Keith Dryburgh and Sharon Bell would 
endorse that point. 

The facts speak for themselves. The sector will 
need more resource to deal with people’s 
problems, although we do not fully know yet what 
impact universal credit and welfare reform will 
have. However, those factors will bring many new 
people to advice centres. We hear from members 
that more people from different social strata are 
seeking advice: far more young people now seek 
help, but what is even more worrying is that far 
more older people who do not have the capacity to 
earn are seeking help. 

We therefore know that there are more people 
in debt and that that includes more people from 
different social strata. The Money Advice Service’s 
research bears that out, because it looks at 
behavioural economics and segments the debt 
market in terms of who is in debt. The situation is 
worrying and we expect there to be quite a 
demand for money advice services going forward. 

Keith Dryburgh: I echo what Yvonne 
MacDermid has said. It is not just about the 
numbers but about who is coming for advice and 
the complexity of the advice that is needed. It 
involves people who are appealing benefit 
decisions and going to tribunals, and people with 
multiple debts. The cases are not straightforward, 
so advisers must spend a greater amount of time 
on unravelling them.  

The complexity of the cases is increasing at the 
same time as the numbers are increasing. It is 
imperative that money advisers are adequately 
resourced to meet not just the number but the 
complexity of the cases that are coming through. 

Margaret McDougall: So financial resources 
are required as well as the people resources that 
you need in the shape of trained staff. Many 
citizens advice bureaux rely on the voluntary 
sector. The funding might come from local 
authorities or the Scottish Government, or from the 
finance sector. You are saying that you will need 
more financial resources to implement the bill. 

The Convener: As we have no more questions 
about money advice, we will move on to the issue 
of the common financial tool. 

Mike MacKenzie (Highlands and Islands) 
(SNP): I suppose that my question is probably 
best directed to Yvonne MacDermid and Sharon 
Bell. 
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As you will know, the bill intends to introduce 
one financial tool—the common financial tool. In 
principle, is using one tool so that everyone sings 
from the same songbook a good idea? As far as I 
am aware, two tools are in common use, and there 
seems to be a preference for the common 
financial tool over the StepChange tool. It seems 
to me that they are both fairly similar. What are the 
merits and demerits of each of the tools? Why 
might one be thought to be better than the other? 

Yvonne MacDermid: We welcome there being 
one common financial tool, whatever that might 
be, for the purposes of continuity and certainty. 
You mentioned that, at the moment, there are two 
tools, but—dare I say it—there are many 
variations on a theme in how financial statements 
are done. We believe that there should be one 
tool, as that will mean that everyone is treated the 
same. 

As we have mentioned to various committees, 
over the years we have had concerns about the 
fact that different assessments have been made of 
people’s income and expenditure. In some cases, 
that has been done with no real guidance. There 
have been instances in which a debtor has gone 
to an advice agency that has used the common 
financial statement, which is the tool that was 
developed by the Money Advice Trust and British 
Bankers Association and which is signed up to by 
the industry; it has come up with one figure based 
on the nature of the family or the make-up of the 
debt; and the trigger figure has been applied. The 
debtor has then gone to an insolvency practitioner 
who happened to use the StepChange tool, which 
has come out with a different figure altogether.  

That just causes confusion. When such a 
person is interviewed, they are having to be told, 
“This is what we’ve come up with, but when it 
comes to contributions, because a different 
methodology has been used you may well have to 
do something different.” That does not seem right 
to me. People should be assessed on the basis of 
their income, their expenditure and what they have 
by way of disposable income to pay back their 
debts with. 

Sharon Bell: I will not dispute what Yvonne 
MacDermid says. There is confusion in 
circumstances in which a client goes through the 
process and is assessed using one tool, and then 
becomes bankrupt and the Accountant in 
Bankruptcy or an insolvency practitioner uses a 
different tool or a variation of the same tool.  

We have argued that, regardless of which tool is 
used, it should be used throughout the person’s 
process. We do not need to have only one specific 
tool. If the CFS tool is used at the beginning of the 
process, there is no reason why it cannot be used 
throughout the person’s assessment, in the same 

way that StepChange’s guidelines could be used 
throughout someone’s assessment. 

There are differences in the way in which the 
two tools assess situations. We are doing work 
with the Money Advice Service and the Money 
Advice Trust to look at the guidelines nationally to 
see where there are differences and where we can 
make the tools more similar in some regards. Our 
tool is based predominantly on all socioeconomic 
groups of bankruptcy debtors, whereas the 
common financial statement is used for one 
category only. We have different categories and 
maximum guidelines. We can demonstrate that 
fewer than 6 per cent of our clients go over the 
maximum of our guidelines when they use the 
tool. We can also demonstrate how our tool works 
and the ability of the clients to work within the 
guidelines. We can demonstrate that we do not 
have high breakage rates with our tool, but we 
have not seen any indication from the Accountant 
in Bankruptcy or anybody else that the CFS can 
produce the sort of evidence that we can. 

10:15 
Mike MacKenzie: It is obvious, Ms Bell, that 

you have a clear preference for the StepChange 
tool. I would expect that but, bearing in mind the 
fact that I am a layperson, you have not explained 
to me how it is better than the common financial 
statement. 

I am also slightly uncomfortable about the idea 
that one person could have payments assessed 
through one tool but somebody else could get a 
different result by using a different tool even if they 
follow the same tool all the way through the 
system. That does not seem to me to be fair to 
debtors or creditors. Surely one common tool is 
inherently fairer and more reasonable. 

Sharon Bell: We totally support that there 
should be— 

Mike MacKenzie: There should be one tool. 

Sharon Bell: There should be a tool to be used, 
yes. 

Mike MacKenzie: Okay. Could you help me a 
wee bit by explaining further why you think that the 
StepChange tool is better? 

Sharon Bell: We think that the StepChange tool 
is better, if you want us to call it that. I do not 
necessarily think that there is a better or worse 
solution because it all comes down to what the 
person’s income and expenditure are. 

We have maximum guidelines for certain 
categories. For instance, we have maximum 
guidelines for the spending on food or clothing, as 
does the CFS tool. If the client does not hit that 
maximum guideline, it does not matter. What goes 
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on the expenditure is what they spend for their 
food or their clothing. The difficulty, if we want to 
put it like that, happens if they go over our 
maximum guidelines. We write down in our 
expenditure an explanation of why they may have, 
for example, higher food costs—perhaps because 
somebody is gluten intolerant. 

Mike MacKenzie: So it has an inherent 
flexibility. 

Sharon Bell: Absolutely. Both tools do. 

Mike MacKenzie: That is not really an 
advantage for the StepChange tool, then, because 
both have that flexibility. 

Sharon Bell: Both tools do; it is just that they 
have different ways of categorising what the 
maximum values are. 

Mike MacKenzie: Forgive me, but you seem to 
be struggling to communicate to us what the 
advantages of the StepChange tool are. If we 
support the principle of one tool being used, a 
choice will have to be made and the intention of 
the bill is to use the common financial statement. If 
you wish the StepChange tool to be retained, I 
would expect you to make a fairly robust case for 
that, and I am still struggling to hear what I would 
regard as a robust case. 

Sharon Bell: I argue that the Accountant in 
Bankruptcy has not made a robust case on why 
the CFS tool must be used, either. I also argue 
that the StepChange guidelines can be 
demonstrated to be workable. I can produce 
evidence to show our success rate with the tool. It 
is also accepted within the sector. 

Mike MacKenzie: We have probably explored 
the matter as far as we can. 

Chic Brodie: I would never disavow my 
colleague Mike MacKenzie’s views, but we have 
just discussed the quality of money advisers and 
now we are being asked to accept an untested 
tool. Why cannot the two tools be run in parallel, at 
least for a period, to determine which is more 
applicable? With the best will in the world, no two 
money advisers will give exactly the same advice, 
so why are we talking about having a spectrum of 
advice but restricting the mechanism that will 
provide an outcome for the debtor? 

Yvonne MacDermid: If I picked you up 
correctly, you said that the tool is untested, but 
that is not the case. 

Chic Brodie: I meant under the proposed 
regime, obviously. 

Yvonne MacDermid: Given that the proposed 
regime is based on what already exists—the 
common financial statement, which the Money 
Advice Trust and the British Bankers Association 
have developed—the tool has been well tested 

and well endorsed. It is up and running, and many 
people have licences for the common financial 
statement, so we are not talking about something 
coming out of the blue. 

Chic Brodie: How do you validate the 
accuracy? I go back to the point about audit. How 
do you audit the actual outcomes against the 
planned outcomes? 

Yvonne MacDermid: That is done in terms of 
the return to creditors, which lies behind both 
tools. We look at income and expenditure and the 
trigger figures, as they are called, and at the 
ranges of income and expenditure. 

Having looked at the two tools, I understand that 
the differences are to do with the ranges for types 
of expenditure. The methodology is slightly 
different and sometimes, but not all the time, a 
different place is arrived at according to the 
household category or even whether the person 
runs a car. 

We do not have a preference for one tool or the 
other; we are asking for a common financial tool. 
We know that the Money Advice Trust tool works, 
and it seems to have buy-in, as does the 
StepChange tool from the creditors who fund 
StepChange. We want one tool so that everybody 
has a degree of certainty and what people will pay 
is not left to chance. 

Chic Brodie: Forgive me, but not everybody will 
have the same degree of certainty because, as I 
said, the money advice that is given will not be 
consistent. It is the nature of things that, if there 
are two money advisers in a room, they will give 
different advice. 

I struggle to see why you suggest restricting us 
to one tool. We come back to whether we achieve 
the outcomes that we are setting out to achieve. I 
hear what you say about the return to creditors, 
but I am at a loss to understand why you say that, 
although it is okay to have the uncertainties of 
advice given by money advisers, we should 
restrict the determination of the repayment to only 
one tool. Why is that the case? 

Yvonne MacDermid: If two tools are in place or 
if we say to people that they can do the income 
and expenditure whichever way they like, the 
debtor will not know what the amount will be. As 
was highlighted earlier, if they start a process 
using one tool but go to a money adviser who 
uses the common financial statement, which then 
goes to the AIB or an IP, the amount that is 
available to the creditors could well be different. 

That is why I am talking about continuity. 
Sharon Bell is right that, if one tool is used 
throughout the process, there will be continuity. 
Perhaps for competition, there should be two 
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tools, but my view is that we should keep it simple 
and have one tool that seems to work. 

Mike MacKenzie: We are perhaps making too 
much of the sophistication of the tools. Mr 
Micawber had a pretty good tool that describes 
quite well what the tools seek to do. When I 
started to explore the area, I hoped that there 
would be a more scientific analysis of the tools 
that perhaps illustrated in graphic form their merits 
and demerits across the range of scenarios that 
they have to deal with. 

Are you aware of more in-depth analysis of how 
the tools operate? They deal with people on pretty 
low incomes who have low levels of assets and 
with people on high incomes who have fairly high 
levels of assets, and there is everything in 
between. There is a range of scenarios. Is there a 
scientific analysis of the tools for the committee to 
read, perhaps in the early hours, to understand 
better how they operate? 

Yvonne MacDermid: I am sure that we could 
organise that. 

Mike MacKenzie: I would be very interested if 
you could share that information. 

Keith Dryburgh: Citizens advice bureaux have 
used the common financial statement for a 
number of years, so that we provide consistent 
advice. The AIB convened a common financial tool 
working group, which recommended the use of the 
common financial statement. The recent Protected 
Trust Deeds (Scotland) Regulations 2013 also 
state that that statement will be used. 

I was not part of the group, but I am aware that 
research found fewer breakages under the CFS 
than were in the StepChange figures and that 
there was a difference of about 5 per cent in the 
average payments worked up. I do not have those 
figures with me, but they form part of the Scottish 
Parliament information centre briefing. 

The Convener: We need to follow that up. 

Sharon Bell: I am happy to provide evidence 
about how the StepChange tool is used and how it 
is calculated, as well as our breakage figures, if 
that is what they are being called. 

The Convener: Okay. We need to move on to 
address other areas. 

Alison Johnstone (Lothian) (Green): I will 
address my questions to Keith Dryburgh in the 
main. Citizens Advice Scotland’s submission 
raises concerns about the proposed change in the 
contribution period and about debtors finding a 
payment every month for an additional year. The 
point is made that bankruptcy is for those who are 
in major need of debt relief, and concern is 
expressed about the greater opportunity to miss 
contributions, which would perhaps increase 

hardship. Will you comment further on that? Has 
enough research been carried out on the 
additional period? 

Keith Dryburgh: We are concerned about the 
proposal to increase the contribution period from 
36 to 48 months. We do not get the feeling that 
creditors were clamouring for such a change—it 
seems to be a bit out of left field and it was not 
consulted on, but it is in the bill. 

The longer payments are on-going, the more 
likely someone is to have a crisis that leads to a 
breakage in the agreement. Bankruptcy is about 
wiping the slate clean and letting a person get on 
with their life. To increase the payment period to 
four years would increase the hardship and the 
problems that could arise. 

I have looked at the Official Reports of previous 
committee meetings. The AIB did not appear to 
have done any research to show that the longer 
period would increase returns to creditors. Indeed, 
it could decrease the returns, if more breakages 
occurred. We are concerned that no research has 
been done into whether the proposal has any 
benefits. On the basis of our knowledge of clients, 
we are concerned that people could lose out under 
the proposal. We want the payment period to 
return to 36 months. 

The Convener: Euan McPherson wants to add 
something from a creditor’s point of view. 

Euan McPherson: I echo the points that Keith 
Dryburgh made. The proposal was not in the 
consultation. If it had been, I do not think that we 
would have pushed for 48 months, for the reasons 
that Keith Dryburgh gave—bankruptcy is about 
wiping the slate clean and 36 months is an 
adequate payment period. 

Russell Hamblin-Boone: I agree, for the same 
reasons as have been given. In addition, a short-
term loan involves a small sum, so it might be 
better for a person to clear that more quickly than 
to spread it over a longer period. 

Rachel Grant: The bill provides that the period 
is not just a fixed four-year period; the trustee has 
the option to extend it. We are concerned that the 
vulnerable debtor might come under pressure to 
extend it. It seems silly to say that we will have a 
fixed period of four years but that it can be 
extended. 

The 2013 regulations, which will come into force 
at the end of November, will extend the period of 
contributions to four years. That was not consulted 
on, which is perhaps why it did not come to 
everyone’s attention. Until the new bankruptcy 
legislation comes into force, the period will be 
three years, so there might be the unintended 
consequence that more people will go down the 
sequestration and bankruptcy route to pay over 
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three years, because it is perhaps human nature 
that people would prefer to pay three as opposed 
to four years of contributions. 

Yvonne MacDermid: If there are breakages in 
the bankruptcy arrangement, the creditors get less 
back. However, extending the period to 48 months 
will involve more trustee fees. That might 
inadvertently give creditors the return that others 
have envisaged. 

10:30 
Sharon Bell: I support what my colleagues 

have said. We have done research on our clients 
and looked at the difference between cases that 
lasted three years and cases that lasted four 
years. If a case goes up an extra year, there is a 
15 per cent increase in breakages of payment 
arrangements. The proposed measure might not 
help more people and might cost more as a result. 

Alison Johnstone: Thank you for those clear 
responses. 

Changes in the discharge process mean that 
discharge will no longer be automatic, and I am 
aware that Citizens Advice Scotland is concerned 
about some of the criteria in that process, one of 
which is that the debtor has co-operated with the 
trustee. There is not much definition of what co-
operation means. Does that need to be explored 
further? 

Keith Dryburgh: We firmly believe in automatic 
discharge. The bill almost seems to encourage 
trustees to find something wrong so that they 
cannot discharge someone. It also adds an 
administrative burden to the trustee, who will have 
to apply for discharge, rather than it being 
automatic. 

As you mentioned, we are concerned that the 
criterion that the debtor must have co-operated is 
too broad, because it does not say what co-
operation means. If the person had problems with 
money and had to take a payment holiday period, 
would that mean that they had not co-operated? If 
it was difficult to get money from them, would they 
not have co-operated? It seems to be up to the 
trustee whether a person gets discharged, which 
is too vague for us. 

Rachel Grant: The Law Society also disagrees 
with the proposal that discharge should no longer 
be automatic. The Bankruptcy (Scotland) Act 1913 
did not allow for automatic discharge and, when 
the Bankruptcy (Scotland) Act 1985 said that 
people could have automatic discharge after three 
years, it was seen as a huge step forward that 
would stop people ending up in bankruptcy in 
perpetuity for various reasons, which is 
undesirable. 

More generally, there is a lack of coherence 
between discharge and deferral. There is a 
procedure for deferral of discharge; the idea is that 
the discharge is deferred beyond the existing 
period of sequestration if that will benefit the 
creditor—if, for example, the creditor can get more 
assets in. The new concept of the bankruptcy 
restriction order, which was introduced relatively 
recently, was designed to address a lack of co-
operation and, in effect, debtor misconduct. 

The two things are distinct and the legislation is 
a bit muddled. The Law Society suggests that 
deferral should remain in cases when the trustee 
thinks that there will be a benefit to creditors, so 
one-year automatic discharge can be deferred 
subject to an application being made to the court, 
which will protect the debtor. At the moment, the 
courts look carefully at such applications. 

In cases in which a debtor is being unco-
operative and the aim is to punish him for his lack 
of co-operation and refusal to adhere to the 
system, the bankruptcy restriction order route can 
be used. Under that, an application is made to the 
court—because the order would restrict 
somebody’s fundamental rights—and the applicant 
says to the court, “There’s been a lack of co-
operation. It’s appropriate that this person should 
remain under the restrictions of bankruptcy.” The 
person could remain under those restrictions for 
two to 15 years. 

A bit more work could be done to clarify things. 
When things are done for the benefit of creditors 
and when things are done to address a lack of co-
operation from the debtor needs to be made clear. 
That would address the concern of Alison 
Johnstone and Keith Dryburgh that why certain 
steps are taken should be clear. 

Sharon Bell: StepChange has a difficulty with 
this, because we would not know what advice to 
give clients. We would not know whether it was a 
one-year discharge, a four-year discharge, any 
period in between or longer. We are talking about 
the bill attempting to provide clarity and fairness 
but, if we cannot advise our clients, how can they 
make an appropriate decision in the process? 

Rachel Grant: If a debtor enters the 
sequestration process and co-operates, and if the 
sequestration period is fixed, he will know that he 
will be discharged at the end. If he fails to co-
operate by, say, not disclosing his assets, he will 
be susceptible to an application for deferral if it 
helps the creditors or a restriction order if he has 
not co-operated. The two approaches work quite 
well and I think that they would address Sharon 
Bell’s concern. 

Yvonne MacDermid: For us, the issue is 
debtors who have been discharged having to 
make payments beyond the discharge period. 
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That confuses people and, as we have made clear 
in our submission, we need to give some thought 
to equalising the number of payments with the 
discharge period—notwithstanding situations in 
which the debtor is unco-operative. If people are 
advised that they will be discharged after a year—
as is the case at the moment—but their payments 
go on for three years, that leads to a lot of 
confusion. After all, the issue for most people is 
the money in their pocket and paying off their 
debts. The situation needs to be recognised and 
perhaps equalised. 

Alison Johnstone: Another criterion that has 
raised concern is that the debtor has complied 
with the statement of undertakings. That statement 
is issued at the beginning of the process, but the 
fact is that life changes and things happen to 
people—they might have family difficulties or lose 
their job or whatever. Is the bill flexible enough to 
address the fact that many debtors simply cannot 
comply with the statement of undertakings 
because of changing circumstances? 

Keith Dryburgh: There is a concern that people 
can sign the statement in good faith, with no 
intention of doing wrong and every intention of co-
operating, but then break its terms because of 
some unexpected event. The question is whether, 
if they break the terms of the statement through no 
fault of their own, they will be held to that. There 
might not be enough flexibility to ensure that 
people who have co-operated but have been 
unable to comply with the statement because of 
something that has happened are not held to that. 

Rachel Grant: When you talk about the 
statement of undertakings, do you mean the 
undertaking to pay a contribution? 

Alison Johnstone: Yes. 

Rachel Grant: People agree to pay £100 a 
month or something like that. 

Alison Johnstone: Yes—and then life 
happens. 

Rachel Grant: The proposed changes will allow 
for changes in circumstances to be taken into 
account under the section of the 1985 act that 
deals with contributions. That is a fundamental 
issue. If a person in the sequestration process 
agrees with a trustee that they will pay £100 a 
month, that agreement is based on their financial 
position—in other words, their earnings and 
outgoings—at the time. If they lost their job the 
following week, the agreement would have to be 
reassessed, as it would be if they got a better job 
and were earning double. Trustees do that 
regularly and, if agreement cannot be reached at a 
certain point, they can go to court, which, as an 
independent arbiter, will determine the correct 
contribution. I do not think that the issue that you 
have highlighted is a problem at the moment and I 

do not think that it will necessarily be a problem in 
the future. 

Alison Johnstone: Finally, I see that, in its 
submission, Citizens Advice Scotland notes its 
disappointment that 
“the Bill makes no mention of the problems that 
undischarged bankrupts experience retaining their bank 
account” 

and argues that the issue should be looked at 
urgently and covered in the bill. 

Keith Dryburgh: A problem for years has been 
that people who are made bankrupt often lose 
their accounts. Indeed, only one bank will open 
accounts for undischarged bankrupts, but its 
branches are not commonly found in Scotland and 
we have heard numerous cases of people having 
to drive 100 miles just to open a bank account and 
then finding themselves unable to do so. Because 
banks think that undischarged bankrupt customers 
are a risk, they close their accounts. If we apply 
the statistics for England to Scotland, that 
suggests that 6,500 people who were made 
bankrupt in Scotland last year lost their accounts 
and 1,600 were unable to open another. There 
might be a big emphasis on the rehabilitation of 
debtors, but they will find it difficult to get 
rehabilitated and get on with their lives if they 
cannot get a bank account and cannot get their 
wages paid in. 

In July, the Department for Business, Innovation 
and Skills in England amended the draft 
deregulation bill to reduce the risk to banks. Given 
that banks are based in the United Kingdom, it is 
imperative that the same thing happens in 
Scotland to ensure that banks open bank accounts 
for undischarged bankrupts and do not close the 
accounts of those who have been made bankrupt. 

The Convener: Mr McPherson, do you want to 
give a Lloyds perspective on the matter? I assume 
that your bank is not one of those that offers a 
service to undischarged bankrupts. 

Euan McPherson: We are definitely one of the 
banks that Keith Dryburgh has referred to as 
causing an issue. It is a known issue and the 
change that has quite rightly been made down 
south has eased the situation. To be honest, I am 
not sure about our current stance on the matter 
but, from a Scottish perspective, I think that it is 
something of a technical issue. I am sure that I will 
be educated on the law of acquired assets after 
discharge, but I think that the best way of putting it 
is that, once we understand the legal position, the 
bank will probably react accordingly. 

Rachel Grant: This is a minor point but, as 
Euan McPherson has suggested, it is a technical 
legal issue that is being addressed in England 
through the UK Government’s red tape challenge. 
If the Scottish Government followed the same 
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route, we would have consistency throughout the 
UK. I do not think that this is a party-political issue 
at all; it is merely something that it would be useful 
to include in the bill. 

The Convener: So it would be competent for a 
stage 2 amendment to bring such a provision into 
the bill. 

Rachel Grant: I am not sure what stage the red 
tape challenge is at but, as has been mentioned, 
changes have been proposed to address the 
problem and it would seem sensible to consider 
the same approach up here to ensure that there is 
no distinction north and south of the border. 

Yvonne MacDermid: Such a measure would be 
completely congruent with the concept of a 
Scottish financial health service. If the provision is 
not in place, we will have a missing link. I certainly 
think that it is imperative to address the matter. 

The Convener: I believe that Margaret 
McDougall has a question on the issue. 

Margaret McDougall: Actually, my question 
has been answered, in that the witnesses seem to 
think that the bill should cover the issue of bank 
accounts. 

Marco Biagi (Edinburgh Central) (SNP): 
Following up the convener’s reference to 
competence, I wonder whether such a move is 
actually within the powers of the Scottish 
Parliament. It seems to me that a provision 
requiring banks to offer accounts to undischarged 
bankrupts verges on the territory of consumer or 
commercial regulation rather than bankruptcy law. 

Rachel Grant: I cannot respond on the point 
about competence, but my understanding is that if 
there is a will there is a way.  Perhaps it is for your 
legal advisers to suggest a route to achieving that 
but, if you choose to follow that, I am sure that a 
way will be found. 

The Convener: We will discuss the issue with 
our excellent adviser at the close of the meeting. 

Mark McDonald (Aberdeen Donside) (SNP): 
My question, which is for Rachel Grant, is about 
the section in the Law Society’s submission on the 
removal of judicial involvement. The Law Society 
says that it is 
“extremely concerned about the removal of ... parts of the 
sequestration process from the Scottish courts.” 

However, at our previous evidence session before 
the recess, Maureen Leslie, who I believe was 
from the Insolvency Practitioners Association, said 
that there were extremely 
“good reasons for doing it.” 

She continued: 
“The courts are extremely busy, and removing 

administrative processes from them where possible is to be 

welcomed”.—[Official Report, Economy, Energy and 
Tourism Committee, 9 October 2013; c 3417.] 

It was also noted that large numbers of 
bankruptcies and sequestrations were not of the 
technical nature that would require court 
involvement. Would the Law Society not support 
reducing court business that might not necessarily 
require to be dealt with through the courts? 

10:45 
Rachel Grant: I do not think that Maureen 

Leslie and I are in disagreement; indeed, this is 
something that we have discussed. The Law 
Society is not suggesting that administrative 
matters should not be dealt with by the Accountant 
in Bankruptcy, but anything that is of a legal nature 
or could have a considerable impact on an 
individual’s status deserves proper judicial 
scrutiny. The point that we are trying to make is 
not that administrative matters should not be dealt 
with by the Accountant in Bankruptcy. However, it 
is not straightforward or easy to say what is 
administrative and what is a legal matter. As 
drafted, the bill does not clearly address how it will 
be decided whether something is administrative or 
legal. 

I read Maureen Leslie’s evidence, and the point 
that she was making was that the vast majority of 
cases trundle along perfectly happily and legal 
issues do not arise. I do not see a lot of 
sequestration cases but, when I am asked to 
advise on them, there is a specific legal issue and, 
when there is a specific legal issue, it should be 
dealt with by the court. Debtors and creditors 
deserve that. So we do not disagree with Maureen 
Leslie or with the proposal that administrative 
matters should be transferred to the Accountant in 
Bankruptcy; our point is about ensuring that legal 
matters are properly dealt with by someone who is 
legally qualified, such as a judge. 

Mark McDonald: I see nods from Yvonne 
MacDermid and Sharon Bell, so I wonder whether 
they have anything to add. 

Yvonne MacDermid: I concur with Rachel 
Grant. Insolvency practitioners go through a lot of 
training, and their cases are audited. I would love 
the money advice sector to be able to get to where 
insolvency practitioners are. 

From a consumer’s point of view, if there is a 
legal issue, it is important that it is dealt with by 
someone who has the appropriate skills and 
knowledge. The individual who is dealing with the 
case should be able to recognise when a case is 
outside their realm of competence. 

Sharon Bell: I support that. Taking some 
administrative processes out of the court makes 
sense, because it would help the decisions for a 
client or debtor to be processed as quickly as 
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possible. If a case goes to court, there are 
sometimes delays, so we do not have a problem 
with transferring the administrative role to the 
Accountant in Bankruptcy. However, if the problem 
is a legal one, we believe that it should stay with 
the courts. 

Rachel Grant: An administrative process is, by 
its nature, not contentious. It will require a degree 
of supervision by someone, whether that be the 
Accountant in Bankruptcy or the court, but it is not 
contentious. It makes a lot of sense for such 
matters to be dealt with by the AIB. 

The areas that we think should remain with the 
court are the areas of contention and dispute, 
such as when the interests of the creditors are 
contrary to the interests of the debtors, or when 
the law is simply not clear. We have law that is not 
clear. For example, in our submission, we 
mentioned the Nortel case, which got insolvency 
lawyers throughout the UK very excited because it 
was to do with pensions and who got paid first, 
which is important. That case had to be 
determined by the Supreme Court. 

That sort of thing is way outwith the competence 
of the Accountant in Bankruptcy, and it would not 
have been in anyone’s interest for it to have been 
dealt with by the Accountant in Bankruptcy, as that 
would only have added to the cost and delay. If 
complex matters are referred to someone who 
does not have the necessary qualifications and 
expertise, they will take longer to deal with them 
and people will be unhappy with the decision. By 
its nature, such a case will involve two people with 
different views. It will then have to go through an 
appeal process and the whole thing will take a lot 
longer and be more costly. 

Mark McDonald: I have two brief questions, 
convener, both of which will require a one-word 
answer. First, do the witnesses recommend that 
the committee should approve the general 
principles of the bill at stage one—yes or no? 

The Convener: It would be slightly unfair to 
insist on a yes or no answer; it might be a qualified 
yes. 

Sharon Bell: We support the majority of the 
proposals, but we have concerns, which we put in 
our submission. 

Keith Dryburgh: My answer is pretty much the 
same. There are concerns, but we support the 
majority of the bill. 

Rachel Grant: We support the policy objectives, 
but we do not believe that the bill as drafted will 
achieve them. Some fundamental legal issues 
need to be addressed. 

Russell Hamblin-Boone: We deal with small 
sums, and a large proportion of the bill is not 

relevant to short-term lenders. We do not 
specifically disagree with anything in the bill. 

Yvonne MacDermid: We support the bill, with 
the caveats and concerns that are in our 
submission. We urge the committee to look 
particularly at and endorse the proposed common 
financial tool and the mandatory advice. 

Euan McPherson: We generally support the 
bill. 

Mark McDonald: My follow-up question is: do 
your organisations intend to suggest stage 2 
amendments to the committee? 

Sharon Bell: Yes. 

Keith Dryburgh: Yes. 

Rachel Grant: Yes—definitely. 

Russell Hamblin-Boone: I do not think so. 

Yvonne MacDermid: Yes. 

Euan McPherson: Yes. 

Mark McDonald: We look forward to receiving 
the amendments. 

The Convener: Did the official reporters get 
that? [Interruption.] They did—thank you. 

Dennis Robertson: I have a quick point to get 
absolute clarity from Rachel Grant. I do not think 
that you are talking about someone having their 
own lawyers; you are suggesting that, if an issue 
goes to court, it should go before a judge. 

Rachel Grant: I am saying that the issue should 
go before a judge. A member of the independent 
judiciary should look at matters. I am a lawyer. I 
did a bit of research on this panel of witnesses and 
found that a few of them are legally qualified, too, 
but that does not necessarily mean that there is 
expertise in a particular area. A judge also has 
judicial training. The ability to issue a proper 
judicial decision is not just a question of knowing 
the law. 

The Convener: Has Marco Biagi’s question 
been answered? 

Marco Biagi: The conflict of interest angle has 
not been covered. We have talked about the AIB’s 
capacity, but not so much about the conflict of 
interest that has come up in some submissions. 
MAS’s submission says: 

“There would need to be sufficient ‘Chinese Walls’ in 
place to give confidence and integrity”. 

What would success look like in achieving that 
integrity? 

Yvonne MacDermid: Complete separation of 
powers would be needed. The concern is about 
the agency having powers at all the different 
levels. The position would need to be absolutely 
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clear and transparent to provide confidence. I 
understand that many Government agencies and 
departments use such a model. 

The presentation of the arrangements should 
make people confident that the same people will 
not review a case and that a decision by one part 
of the organisation should be reviewed by another 
part. The organisation needs to have distinct and 
separate sections that do not have a cosy 
relationship with one another. They should work 
alongside one another almost as if they were 
external to the organisation. 

Marco Biagi: Your view is that that is definitely 
achievable through organisation and 
management. 

Yvonne MacDermid: Yes—if it is managed 
properly. The checks and balances need to be in 
place and to be seen to be in place, so that the 
public have confidence in the system. 

Marco Biagi: StepChange also raised the 
issue. Do you agree with MAS or does your view 
differ? 

Sharon Bell: I agree with Yvonne MacDermid, 
but I go further in saying that the Accountant in 
Bankruptcy must report on its decisions, to ensure 
that it is open and transparent. If possible, a 
neutral person should also be involved in the 
decision-making process. 

Marco Biagi: The Law Society also raised the 
issue. Ms Grant, are you as sanguine as others 
are about the potential for managing the situation 
organisationally or would you like changes to the 
bill? 

Rachel Grant: We would like changes to the 
bill. Under quite a lot of the proposed changes, the 
accountant will review her own decisions. I 
suspect that that already happens, in that a junior 
person’s decision might be subject to review by a 
senior person, but that is not what we are talking 
about. We are talking about a situation in which 
the AIB has issued or made a decision that one 
party is not happy with. It is important that the 
AIB’s decision should be subject to review by an 
independent party. In many areas, the court 
system is used, and we believe that that should 
continue to apply in this case so that, if people are 
unhappy or challenge any of the AIB’s decisions, 
they have the right of recourse. The self-review 
proposal simply adds an extra layer of 
administration, an extra layer of cost and an extra 
delay, and that does not serve anybody’s interest. 

Marco Biagi: Can the organisations that were 
broadly confident about or believed that it is 
possible to deliver such separation suggest any 
parallels or other organisations that they are 
aware of that successfully operate such 
separation? 

Yvonne MacDermid: Yes. The Department for 
Work and Pensions is a case in point. It reviews 
decisions that it has made. Regardless of what we 
might think about that, it happens and a 
mechanism exists. 

We should be mindful of and acknowledge 
Rachel Grant’s point about the need for the 
intervention of the courts. We must also remember 
that we have fewer courts and that there is now 
less access for people to courts. There is a 
proposal to merge the tribunals and the court 
system. We also need to keep on the radar that 
things are being considered more administratively. 
The proposal could be possible, but all the 
safeguards need to be in place. 

Marco Biagi: To break the convener’s rules, I 
throw the question open to anybody else. Does 
anybody else have any particular views? 

Rachel Grant: To come back to the 
fundamental point, the AIB can review and make 
administrative decisions, but there may come a 
point at which those administrative decisions 
become legal points and, in that case, they must 
go to the court. If it is apparent at the outset that 
the law is not clear or that there is a legal issue, 
putting the issue through an internal administration 
appeal process or self-review process—call it what 
you like—will simply not help anyone. It will waste 
the AIB’s time and the time of the parties that are 
in dispute. It would be much better for the case to 
go directly to the court. 

There are proposals relating to restrictions on 
the courts, but we will still have courts. There 
would just be a rearrangement of the 
administration. There is also a proposal to bring in 
a second tier of sheriffs, who could perhaps deal 
appropriately with such things. 

Marco Biagi: Do the other organisations have 
views on the conflict of interest potential? I see 
that they do not. 

Chic Brodie: Forgive me, but we all have self-
interest in the matter, and we sometimes lose 
sight of who we are talking about. At the end of the 
day, we are talking about the client—the debtor—
and the creditor. CAS says that we are largely 
talking about those at the lower end of the income 
scale. How will they afford to go through the court 
process? 

Rachel Grant: We have to remember that the 
vast majority of sequestration cases go nowhere 
near the court and do not raise such issues, and 
that the issues that go before the court do not 
necessarily involve a dispute between a debtor 
and a creditor. If a dispute with a debtor is 
involved, the debtor has a right to apply for legal 
aid if his circumstances allow for that. In my 
experience, the issues that go before the courts do 
not always include the debtor, because they are 
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often technical legal issues. Alternatively, if the 
debtor is involved, they are quite fundamental 
issues regarding the debtor and, in those cases, 
the debtor will be entitled to legal aid if they cannot 
afford to go to court. 

The types of issues that go before the court 
have to be dealt with by it, because they are 
fundamental to the debtor. Affordability is an 
aspect, but it is even more important that the 
debtor gets the right decision. If he goes to a self-
review by the AIB, he may not get the right 
decision, or he may get the right decision, but he 
may not like it. 

Chic Brodie: Sometimes they may not get the 
right decision from the court, either. 

Rachel Grant: Absolutely, but one has more 
confidence in getting the right decision on a legal 
point from a judicially qualified person. There are 
always views on what are the right or wrong 
decisions in the courts, because there are always 
two parties and two different views. In an 
adversarial system, one person will necessarily 
think that they have been hard done by. 

11:00 
Keith Dryburgh: That raises the good point that 

a lot of the debtors that we are talking about have 
a low income, which is part of the reason why they 
are in debt. A lot of them do not even get close to 
the court, because they cannot afford to apply for 
bankruptcy, as it currently costs £200. 

The Convener: That very good point leads on 
to Margaret McDougall’s next question. 

Margaret McDougall: The bill deals with the 
introduction of the minimal asset process to 
replace the low-income, low-assets process. The 
bill does not refer to the fee that will be charged, 
but we have heard in evidence that it might be 
£100, as opposed to the £200 fee for LILA. Will 
Keith Dryburgh give his views on that and on 
whether the fee could be paid in instalments? 

Keith Dryburgh: Since the LILA fee was 
increased to £200 from £100, nearly 800 clients 
who have come to us for advice have been unable 
to come up with the fee. As far as I am aware, a 
few hundred of them still want to—and probably 
should—be made bankrupt, but they cannot afford 
the fee. There was a 50 per cent increase in the 
number of such people after the doubling of the 
fee. We believe that the fee should, as a minimum, 
be brought back down to £100. 

As Margaret McDougall indicated, we believe 
that there should be alternative ways of paying the 
fee. That is not allowed at the moment, but we 
believe that somebody should be able to pay half 
the fee up front and pay the rest in instalments but 
be unable to get discharged unless they pay all 

the instalments. At the moment, there is the 
capacity for somebody to save up money for the 
fee with the Bank of Scotland, but we are finding 
that low-income people do not choose to do that 
because they have no access to that saved money 
if, for example, their fridge or their central heating 
breaks down. We therefore find that very few 
people manage to save up money for the fee and 
that people are stuck in the situation of being 
unable to pay. The fee needs to be reduced, and 
we would also welcome any alternative way of 
paying it. 

Margaret McDougall: Is that also the view of 
Money Advice Scotland? 

Yvonne MacDermid: We have referred in 
evidence to a fee waiver. We believe that if people 
are so hard pushed, the fee should be waived, as 
happens in England and Wales. That would be our 
first position for people in that situation. 

Rachel Grant: The question is what the 
purpose of the fee is. Is it to allow the Accountant 
in Bankruptcy to be self-funding? Is the purpose to 
put an obstacle in the way of people self-
sequestrating? Is the policy decision that people 
should have access to sequestration? The LILA 
route into sequestration came into place in the first 
instance because there were debtors who could 
not access bankruptcy. If we brought in LILA to 
allow them to access bankruptcy, should we be 
putting anything in their way to prevent them from 
doing so? It seems to me that there is a policy 
decision to be made around that. The Law Society 
does not have a view on that, because it is a 
policy decision; it just occurred to me that we must 
wonder what the purpose of the fee is. Is it to be 
an obstacle? If we do not want such an obstacle, 
should it be removed? 

Margaret McDougall: Would that also be the 
case for other routes to bankruptcy for which a fee 
must be paid? 

Rachel Grant: The other routes to bankruptcy 
are often debtor driven, but a fee must always be 
paid for the personal application ones. I do not 
know whether that is a fundamental or serious 
hurdle in other circumstances. The money 
advisers would have to give a view on that. 

Margaret McDougall: Will Yvonne MacDermid 
comment on that? 

Yvonne MacDermid: I think that it would be 
important to have a fee waiver for the route into 
the MAP for those who would be eligible. We get a 
lot of feedback from our members that echoes 
what Keith Dryburgh said, which is that a lot of 
people cannot get into bankruptcy because they 
are surviving from day to day financially. We are 
not talking about people just running out of money 
at the end of the week or the month; some people 
are reliant on food banks, which we have heard a 

311



3501  30 OCTOBER 2013  3502 
 

 

lot about recently, and they just do not have the 
money. If we say to them, “Save up the money”, 
even with the best will in the world something will 
come along, such as having to buy food or a piece 
for their child’s packed lunch for school. It is 
difficult. We are not talking about a lot of people or 
the loss of a huge amount of potential income. We 
are talking about a policy that might help a lot of 
people to get back on their feet, enable them to 
start participating in society again and give them a 
fresh start. 

Margaret McDougall: The bill says that the 
discharge for MAP would be six months. What is 
your view on that? 

Yvonne MacDermid: Again, that is congruent 
with a fresh start. Some agencies have expressed 
concerns that it could be a disincentive to 
someone who ended up out of work because they 
might have to stay out of work to continue to be 
eligible to stay within the process; otherwise, their 
case would go to full administration, which could 
go on for three years, or indeed four years, as 
intended in the bill. There are some real concerns 
about that.  

For the kind of people that we are talking about, 
who are at the margins, six months seems a 
reasonable way to allow them to get back on the 
route again. However, we need to look at—dare I 
say it—the unintended consequences. 

Margaret McDougall: What would they be? 

Yvonne MacDermid: As I mentioned earlier, it 
might be people feeling that they could not get into 
a job because they would no longer be eligible to 
remain within the MAP. It would push them into full 
administration—at least, that is my understanding. 

Rachel Grant: The Law Society’s view is that 
the 12-month period of sequestration should apply 
across the board. The six-month period just adds 
confusion. I am not quite sure what point Yvonne 
MacDermid is making. If you go into sequestration, 
you are in sequestration for whatever period, until 
you are discharged. I am not sure that there is 
provision in the bill at the moment for someone to 
go in as a MAP person and change halfway 
through to a normal person. 

Yvonne MacDermid: That happens at the 
moment. 

Rachel Grant: If that did happen, it would cause 
an awful lot of confusion and complexity, and 
confusion and complexity add to the cost, which is 
in no one’s interests. A one-year period across the 
board would be far more straightforward and far 
easier for people to understand. For that reason, 
we would not support the six-month period.  

Margaret McDougall: On a different question, 
what is CAS’s view on the financial education that 
is mentioned in the bill? Who would provide it? 

Keith Dryburgh: We are supportive in principle. 
Financial education is a good thing but the way in 
which it is talked about in the bill leaves significant 
questions about who will provide the training, what 
format it will take, who will provide evidence of 
completion, who will enforce it and what the 
consequences will be if the person does not take 
up the financial education. 

The bill’s financial memorandum suggests that 
the money advice sector will provide it but it also 
says that the 
“change in the amount of time that money advisers may 
need to spend with ... existing clients will not have a 
material impact on their overall capacity and caseload.” 

We would disagree with that because it says that 
on the one hand there will be a change in the 
amount of time that we will need to spend with 
clients but on the other hand that it will not have 
an impact on resources. There are a lot of 
question marks, and we would want answers 
before we would support that aspect of the bill. We 
need to know whether we are supposed to provide 
the training, who will train our advisers and what 
will happen if our clients do not do it. Do we 
enforce it? There are a lot of questions that should 
be answered in the bill and not in the regulations 
following the bill. If that were the case, we could 
support it.  

Margaret McDougall: Does anyone else have a 
view on the financial education issue? 

Yvonne MacDermid: Like CAS, we support it in 
principle although we have some concerns about 
how it will be resourced and what that will mean 
for the sector. I should also mention that we have 
been thinking about what financial education might 
look like, in terms of the people that may have to 
go through the programme and how that might 
work, because you have to be able to give access. 
We have far-flung places in Scotland and rural and 
island communities. People are not able simply to 
hop into a place to do a financial education 
module or whatever.  

In principle, we support the whole concept of 
financial education. Many people might say, “Let’s 
have it in schools.” That is fine—let us have it in 
schools—but there are a whole lot of people who 
are well beyond school age who could perhaps 
benefit from it, and the question is one of 
identifying who they are and what the education 
might look like. 

Chic Brodie: I ask this question of Yvonne 
MacDermid and Sharon Bell. Is it possible that 
money advisers could also be financial educators? 

Yvonne MacDermid: Part of our strapline is 
raising standards in money advice and financial 
inclusion, which includes financial education. 
Citizens Advice Scotland has money guides, who 
are funded through the Money Advice Service. 

312



3503  30 OCTOBER 2013  3504 
 

 

There is a merging and meshing of what we would 
refer to as preventive work, which tries to build 
people’s capacity for numeracy, literacy, how to 
handle their money and what to do at the different 
hotspots in their lives. That is the future. 

Chic Brodie: There is no possibility of a conflict 
of interest, is there, if someone is going through 
the education process and could be a beneficiary, 
if they are looking for money advice at the end of 
that process? Is that possible? 

Yvonne MacDermid: I do not see that as a 
conflict, certainly not in the free sector. The advice 
is free, so there would be no conflict of interest. It 
would be part of an offer of money guidance, 
which includes debt advice. Some organisations 
have internal protocols in place. People will see an 
adviser who will do budgeting, and once whether 
or not they have a debt problem has been 
identified, the case gets passed to someone else 
within the organisation. The citizens advice 
bureaux have a different system in place, with 
generalist workers passing cases over to 
specialists. Personally, I think that that is the way 
that things need to go. The two things are not 
distinct from each other. 

Chic Brodie: That is why I asked the question. 

Yvonne MacDermid: Yes. They are merged 
together. 

Sharon Bell: I agree with Yvonne. Our advisers 
give financial education and support to our clients 
throughout the process, irrespective of whether 
they go through an insolvency process and use a 
trustee. We will always be there to support them 
throughout the process. The bill introduces a bit of 
confusion about who is responsible, and at what 
point. To whom is the financial education 
provided? Is it only to those who have previously 
been sequestrated or who have gone through a 
trust deed? Should it be provided to anybody if the 
trustee feels that it is appropriate? That is the 
aspect that we are a little bit unsure about. 

A function of all proper, quality advice is that it 
includes an element of financial education for 
clients. 

Keith Dryburgh: One of the big principles of the 
CAB service is empowerment. It is not just a 
matter of telling the client what to do; it is about 
empowering them to take control of their lives and 
to make the right decisions when they get out of 
the bureau. That fits well with what we do and with 
what everybody else on this panel does, but there 
are questions in the bill that we want to be 
replaced with answers, to ensure that we know 
what we are signing up to. 

Rachel Grant: The Law Society agrees whole-
heartedly with the importance of financial 
education being available to everybody. We have 

concerns, however, about the proposal to link that 
to a discharge. That ties in with our concern about 
linking entry to the process with the undertaking of 
financial education and with getting out of the 
process having undertaken that education. There 
is no doubt that financial education is important, 
but building it round sequestration and making it 
compulsory is not particularly helpful to anybody, 
and we think that financial education should not be 
linked to discharge. 

Dennis Robertson: Do you not view financial 
education as a preventive measure for the future? 

Rachel Grant: If you seek prevention, it should 
be done before people enter the process. 

Dennis Robertson: For people who are already 
in the process, the aim would be to prevent them 
from going back into it in future. 

Rachel Grant: We do not mention this, but 
others have done in their submissions. A lack of 
financial education is not the main reason for 
people entering sequestration; there are other 
reasons. There are other people here who are 
better able to confirm that, but that is my 
understanding: it is not a lack of financial 
education that necessarily causes people to 
become bankrupt; it is other social circumstances 
or unfortunate events in their lives. 

The Convener: We have probably covered the 
ground that we wanted to. I thank all the witnesses 
for coming along today, for answering our 
questions and for their assistance to the 
committee in our scrutiny of the Bankruptcy and 
Debt Advice (Scotland) Bill. 

11:15 
Meeting continued in private until 12:51. 

 

313



3511  6 NOVEMBER 2013  3512 
 

 

Scottish Parliament 

Economy, Energy and Tourism 
Committee 

Wednesday 6 November 2013 

[The Convener opened the meeting at 09:30] 

Bankruptcy and Debt Advice 
(Scotland) Bill: Stage 1 

The Convener (Murdo Fraser): Good morning, 
ladies and gentlemen, and welcome to the 30th 
meeting in 2013 of the Economy, Energy and 
Tourism Committee. I welcome members, our 
witnesses—whom I will come to in a second—and 
those joining us in the public gallery. I remind 
everyone to turn off all mobile phones and other 
electronic devices, or at least turn them to silent. 

Agenda item 1 is the continuation of our 
evidence taking at stage 1 of the Bankruptcy and 
Debt Advice (Scotland) Bill. I am pleased to 
welcome Rosemary Winter-Scott, who is the 
accountant in bankruptcy and chief executive of 
the agency the Accountant in Bankruptcy. She is 
joined by Claire Orr, executive director for policy 
and compliance with the Accountant in 
Bankruptcy, and Graham Fisher from the Scottish 
Government legal directorate. 

Before we get into questions, do you want to 
say something by way of an introductory 
statement, Ms Winter-Scott? 

Rosemary Winter-Scott (Accountant in 
Bankruptcy): Yes—thank you. I am pleased to 
have the chance to speak to the committee.  

I start by restating one of the key aims of our 
bill, which is to ensure that 
“Fair and just processes of debt advice, debt relief and debt 
management are available to the people of Scotland.” 

For us, fair and just processes are processes that 
eliminate duplication, enable efficient and 
consistent decision making and minimise costs. It 
is in the pursuit of exactly those ambitions that the 
bill proposes to move certain functions from the 
courts to the AIB. We believe that the transfer will 
support decisions that are fair, that can be made 
expediently and that come at less cost. The courts 
will be used effectively for the difficult cases that 
need judicial intervention rather than simply for 
rubber stamping the majority of cases. 

We have good reason to believe that, because 
we have done this before. The committee will be 
well aware that, in 2008, we moved responsibility 
for deciding on debtor petitions from the courts to 
the AIB. It is fair to say that that has been 

managed efficiently, effectively and successfully 
and that no one would sensibly suggest that we 
should roll back the clock on that. 

The good reasons why that has been a success 
are applicable to the matter at hand. It has been a 
success because many of my staff have up to 
seven years’ experience in relation to Scottish 
statutory debt solutions and related matters. I have 
CPPI-qualified staff—that is, they have the 
certificate of proficiency in personal insolvency. In 
2011 and 2012, individuals from among my staff 
were recognised as the top-scoring CPPI students 
in Scotland. It will come as no surprise to the 
committee that I absolutely stand by their ability to 
take on the new responsibilities and to carry out 
their work to the required standards. 

My staff do not know everything—no one does. I 
believe that most sheriffs would recognise that 
they are not experts in complex accounting 
procedures. When they have to make a 
determination on such matters, some of them will 
probably seek advice, and my staff will do the 
same in administering the new functions. We are 
fortunate that we have access to specialist 
advisers, and we make use of their services when 
we need to. Of course, in the event that any matter 
is irresolvable and contentious, there remains the 
ultimate right of appeal to the courts. 

All of that is normal practice. As the committee 
knows, the review of a decision by a member of 
the body that made the decision is also normal 
practice across Government and the public sector. 
Local authorities, the national health service in 
Scotland, the Scottish Government, Her Majesty’s 
Revenue and Customs, the Department for Work 
and Pensions, the Student Awards Agency for 
Scotland and even the Scottish Parliament, on 
matters such as freedom of information, are all 
examples of bodies that carry out an internal 
review in certain circumstances before allowing an 
onward appeal. 

For what it is worth, I am led to believe that 
when the Institute of Chartered Accountants of 
Scotland is asked to review disciplinary decisions 
about its members, the review is carried out by an 
internal committee, not a fully independent body. 

Such arrangements are not new or unusual and, 
if adopted, they would by no means be unique to 
the AIB. I have, however, also ensured that there 
are appropriate boundaries in place internally, as 
there are in other bodies that carry out reviews, 
and reviews already take place in relation to 
decisions made under the debt arrangement 
scheme. We have conducted 21 DAS reviews so 
far, only one of which has resulted in an onward 
appeal to the court. 

There are other advantages to having those 
functions come to us. One advantage is cost, 
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because the 20 DAS reviews that did not give rise 
to an appeal were carried out at no cost to the 
applicant. Another advantage is consistency. 
There are six sheriffdoms in Scotland, and it is a 
fact that different sheriffs have at times made 
different decisions in cases where the 
circumstances have been the same. Those 
advantages have been recognised by the Scottish 
Court Service, whose chief executive has written 
to the committee to say: 

“The transfer of these functions will ... improve the 
efficiency of the process”. 

I agree entirely with that and I am confident that, in 
the fullness of time, the evidence will bear me out. 
Thank you. 

The Convener: Thank you, Ms Winter-Scott. 
You raised an important issue that the committee 
is keen to ask questions about, which is the issue 
of self-review by your office, but we want to try to 
cover a number of other areas as well in the time 
available. I remind members to keep their 
questions short and focused in view of the time 
pressures on the committee. Similarly, if we can 
have short and focused responses, that would be 
extremely helpful. 

I will start off the questions by picking up on the 
benefits of the minimal assets process that is 
being introduced, which is a slightly different issue 
from the one that you focused on. Having heard a 
lot of evidence on the matter, it is not entirely clear 
to the committee why, from the debtor’s point of 
view, the MAP is better than the low-income, low-
asset route that it is replacing. Can you explain 
why the MAP is an improvement on what currently 
exists? 

Rosemary Winter-Scott: Yes. The LILA 
process was designed for those who could not 
make a contribution and had no assets. We have 
found, with hindsight, that the requirements 
around LILA mean that people can get into the 
process through it but still make a contribution. We 
are keen to refocus that as a minimum asset 
process that is literally for those who cannot make 
a contribution. As such, we are taking it out of the 
remit of the normal bankruptcy process by saying 
that those people can have an earlier discharge. If 
there is no expectation of someone making a 
contribution, there is no need for them to stay in 
the process. If it is a shortened process, there is 
no need for us to do the accounts through our 
normal process. We can therefore shorten and 
simplify the process. More of the up-front process 
will be done electronically, with automatic checks 
through registers. As such, the process can be 
cheaper. One of the big criticisms is that debtors in 
a state of extreme hardship cannot afford the £200 
LILA application fee. We will be able to deliver the 
minimum asset process cheaper and therefore 
make it more accessible to such debtors. 

The Convener: Thank you for that. We will 
probably have questions later on the level of fees 
being charged. Before we leave the question of 
the minimal asset process, one of the issues that 
came up in the evidence that we have taken is that 
quite a lot of witnesses were concerned about the 
fact that MAP debtors will be discharged after six 
months, whereas the period would be a year 
under the normal bankruptcy process. What was 
the rationale behind having those two different 
periods? 

Rosemary Winter-Scott: We have said that 
there would still be credit restrictions on the debtor 
for a further six months. However, with regard to 
keeping people in the system, if we are not getting 
any contribution from a debtor, why cannot we say 
that those people have demonstrated that they 
cannot make a contribution? Let us rehabilitate 
that individual so that they can move back into 
society faster. We believe that that can be done 
within six months. 

The Convener: Some of the evidence that we 
took was along the lines that the bankruptcy 
process is there to protect the debtor and the 
period of a year acts as protection but, by reducing 
that period to six months, some of that protection 
is removed. After those six months, the debtor is 
then potentially exposed to pursuit by other 
creditors. 

Rosemary Winter-Scott: If such people have 
incurred further debts they will obviously be open 
to pursuit by further creditors. However, one would 
hope that they would not do so in that time, in the 
same way that they would not incur further debt 
were they still sequestrated. 

I cannot think of the reference for this but it is 
clear that, basically, the debtor will have six 
months with a £2,000 credit limit. They cannot 
incur further debt and if they do, the extension 
would be extended further. We are trying to put in 
a level of protection with regard to their access to 
excessive credit while allowing them to get on with 
normal life. 

The Convener: As no members have a follow-
up question on the MAP, I bring in Dennis 
Robertson. 

Dennis Robertson (Aberdeenshire West) 
(SNP): Good morning, Ms Winter-Scott. In your 
opening statement, you used the words “fair”, 
“just” and “efficient” with reference to some of the 
administrative processes that the AIB wants to 
take on board and move away from the courts. 
The witnesses from whom we have heard do not 
share the view that that would be fair, just or 
efficient. Can you explain what matters will stop 
being administrative, before being sent to the 
sheriff court?  
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Rosemary Winter-Scott: We are seeking to 
take on board functions that we believe are 
administrative. However, we are absolutely 
adamant that there should still be the right of 
appeal to a sheriff. There will still be situations in 
which we will seek advice from experts in our 
organisation or the Scottish Government and/or, in 
some instances, direction from sheriffs. We are 
not taking that away; we are saying that the 
majority of such cases are administrative and not 
heavily complex, and that they can be dealt with 
by my office, just as we have taken on board the 
award of bankruptcy for debtor applications, which 
we are delivering effectively in Scotland. 

Dennis Robertson: As I say, that view is not 
shared by some of the witnesses from whom we 
have heard. Do you have an example of what you 
consider to be an administrative process that may 
then go to the court? 

From our point of view, there does not seem to 
be any clear guidance on which cases are 
considered to be administrative but which stop 
being considered as such, after which they then 
go to court. Will you give us clarity on that 
administrative process? 

Rosemary Winter-Scott: We believe that all 
the propositions that we have included in the bill 
are administrative. However, there is the right of 
appeal to a sheriff—  

Dennis Robertson: Who makes the decision at 
the end of the day? You have mentioned that you 
have a lot of experience and that a lot of qualified 
people work in AIB. Who makes the ultimate 
decision about when a process stops being an 
administrative one and needs to go to the court? 

Graham Fisher (Scottish Government Legal 
Directorate): Further to Rosemary Winter-Scott’s 
response, perhaps I can add that, as the Law 
Society of Scotland mentioned when it was before 
the committee, it is not straightforward or easy to 
say what is an administrative matter and what is a 
judicial matter. That is quite an important legal 
point. 

Dennis Robertson: That is what we are trying 
to tease out. 

09:45 
Graham Fisher: I suppose that a good example 

in the bill is the power to cure defects, under which 
the power to cure clerical or incidental matters will 
move to the AIB, although the sheriff will retain the 
ability, under the power in section 63 of the 
Bankruptcy (Scotland) Act 1985, to make the more 
significant decisions. 

It may help if I explain that a lot of bankruptcy 
matters currently with the sheriff are, properly, 
administrative matters, which have been given to 

the sheriff for reasons of expediency and to 
oversee that there are trustees. For instance, once 
a sequestration is in process, some of the matters 
to do with accounts and accounting are clearly 
administrative matters. 

It is always a difficult balance. In some cases, 
the court can play a valuable role in addressing 
the legal issues, and in some cases a legal ruling 
must be made, but the bill will leave such issues 
with the sheriff. As Rosemary Winter-Scott said, 
the ability to appeal to the sheriff will always be 
retained, which is the important thing legally. 

Dennis Robertson: That is fine, but are sheriffs 
suggesting to you that a lot of those matters 
should not go to the courts because they are 
administrative? Do they share your view that such 
matters should not go to them and that, if they did 
not go to them, it would free up time in the courts? 

Rosemary Winter-Scott: That is the view of the 
head of the Scottish Court Service. You have seen 
his letter, in which he says: 

“we support the transfer of administrative and non-
contentious functions from the sheriff to the AiB as set out 
in the Bill. The transfer of these functions will allow 
decisions to be made at the appropriate level and improve 
the efficiency of the process, freeing up time in the court 
programme to deal with matters which require judicial 
consideration and decision.” 

Dennis Robertson: I return to the question of 
who in the AIB will decide to stop an administrative 
matter going to the courts. 

Graham Fisher: The bill sets out what is 
administrative and what is not. In some cases, the 
decision to refer to the sheriff can be left to the 
AIB. Appeal is ultimately available against the 
AIB’s decision. The bill has been drafted to take 
the more administrative functions from the sheriff 
and give them to the AIB. 

The letter from the Sheriffs Association 
mentions a technical point about how appeal 
matters are described. Bankruptcy statute 
generally has not taken the approach of defining 
which matters are administrative and which are 
judicial, and we have followed that approach when 
developing the bill. However, that is a technical 
issue, which we could look at. We take the Sheriffs 
Association’s views seriously. 

Dennis Robertson: Will you provide guidance 
with regard to that technical aspect? 

Graham Fisher: We can certainly look at that 
aspect again to see whether more clarity can be 
provided in the bill. 

Chic Brodie (South Scotland) (SNP): Good 
morning. We will come later to other areas on 
which guidance has not been provided, but I have 
to say that I find the situation slightly 
unsatisfactory. We are being asked to make a 

316



3517  6 NOVEMBER 2013  3518 
 

 

judgment—some recommendations—on what are, 
in effect, grey areas. 

I can understand the SCS wanting to transfer 
some so-called administrative matters, given the 
cost-saving regime that it appears to be on, but I 
still do not understand who ultimately will make the 
decision about whether something is an 
administrative matter or a legal matter. Who will 
have the final responsibility for that? 

Rosemary Winter-Scott: My agency and senior 
staff will: that is who will make the decision on 
matters relating to the transfer of functions that is 
proposed in the bill. We will retain the right to seek 
direction—if we feel we need to—from the sheriff 
and the courts. 

Chic Brodie: Can I stop you there? You said, “if 
we feel we need to”. At that point, a decision has 
to be made. Who will “feel” that that transfer is 
needed? At that break point, where will the 
decision be made? 

Rosemary Winter-Scott: It will be made by 
senior staff within my organisation who have been 
trained in the area. We have an internal review 
process and also a policy and cases committee, 
which will look at difficult issues. We have 
expertise to call on in such cases. 

Mike MacKenzie (Highlands and Islands) 
(SNP): I begin by quickly paying Rosemary 
Winter-Scott and her staff a compliment. When I 
have come into contact with the AIB in dealing 
with casework over the past couple of years, her 
staff have invariably been very helpful and 
professional. I hope that she will take that 
compliment back to her staff, and I am happy to 
place it on the record. 

Rosemary Winter-Scott: Thank you. 

Mike MacKenzie: Something is puzzling me, 
though. The committee has had representations 
from IPA—I thought that that was a type of beer, 
but it is the Insolvency Practitioners Association—
and ICAS. They are the only people I have ever 
encountered who seem to want to go to court, and 
like it. They seem to be attempting to stand on 
some moral high ground. Can you explain why 
that might be? For instance, do they get fees for 
attendance at court? Why do they appear to be on 
this somewhat high moral ground? 

Rosemary Winter-Scott: I have no idea—that 
is an honest view. They support a lot of the 
proposals in the bill, and I know that they have 
said that in evidence to you, but it almost seems 
that they always like to challenge certain aspects, 
and they have taken that route. 

Mike MacKenzie: You mentioned the expense 
of going to court. I take it that, currently, a large 
number of matters are dealt with by the courts, 

including administrative matters. Can you give us 
a feel for the costs that are involved in that? 

Rosemary Winter-Scott: I cannot do that on an 
individual case basis, but I note that there is 
potential that some cases that should be reviewed 
or appealed do not go to court because of the 
costs that are involved. We are opening up to 
debtors and creditors more scope for things to be 
reviewed by our having the process in place as the 
first stage, before the courts. At the moment, their 
only option is to go to court. 

Mike MacKenzie: Can you help us a little bit 
further with court costs? Where does the money 
come from to meet them? Does it come from 
debtors or from creditors? 

Rosemary Winter-Scott: It comes from the 
case. It comes from any in-gatherings that come 
from the debtor, so it will reduce the amount that 
goes to the creditor. 

Mike MacKenzie: So, somehow or other, the 
debtor or the creditor will pay for the court. I take it 
that the proposal in the bill that the AIB deals with 
as many matters as it reasonably can will mean 
that creditors and debtors will see some savings. 

Rosemary Winter-Scott: Yes. 

Mike MacKenzie: Thank you. 

Hanzala Malik (Glasgow) (Lab): My colleague 
makes an interesting point, but there are two sides 
to every coin. In this case, the other side is that 
people are perhaps challenging you more 
frequently and that is why people are going to 
court. It might mean that they do not have 
confidence in the service. You have made a great 
deal of how helpful you have been to certain 
individuals, but maybe you are not being helpful to 
people who are facing bankruptcy. 

It is unfair to suggest that somebody is making 
something out of something else when they are 
not here to answer that allegation. More 
importantly, it reflects on the service that you 
provide that more and more people are 
challenging you. The questions that my colleagues 
have asked you about who makes the decision 
and when are important. If the decisions that 
individuals are making are being challenged, 
something is not right.  

That is all that I want to say at this stage, 
convener. 

Rosemary Winter-Scott: I do not think that 
somebody challenging something necessarily 
means that the decision is wrong. Even in 
procurement, we have noticed that an increasing 
number of organisations that are unsuccessful in 
the process will challenge it. 

With the freedom of information legislation and 
the review of complaints, the Government has 

317



3519  6 NOVEMBER 2013  3520 
 

 

encouraged the population to challenge and to 
question, and I think that that is right. I do not see 
it as an issue if people challenge a decision; it 
gives us a chance to revisit it and check that we 
have made the right one.  

We often review a lot of the questions and 
queries that come in to the AIB from MSPs and 
MPs about particular cases, and in the review we 
send back a detailed response that explains the 
background to the decision that has been taken. 
That helps the individual to understand the 
situation further. 

Hanzala Malik: We are going in circles, 
convener. I will just stand by my statement. 

The Convener: Okay. I will bring in Margaret 
McDougall, and then Dennis Robertson wants to 
come back in. 

Margaret McDougall (West Scotland) (Lab): 
You have raised the issue of the perception of the 
openness and accountability of the AIB. The public 
can access information from sheriff courts, but will 
that information be available from the AIB? 

Rosemary Winter-Scott: We will keep a log of 
the decisions that we take in the same way as we 
keep a log of the decisions that sheriffs make. 
That information will be available to the general 
public. The individual will still have the right of 
appeal to a public court process, if they wish, after 
an appeal to us. 

Margaret McDougall: Will that information 
include the number of cases that have been 
appealed? 

Rosemary Winter-Scott: If you look at my 
website, you will see that we are publishing a huge 
and increasing range of information and data 
about all aspects of our work. We are keen to be 
open and transparent about what we do, and we 
will continue to expand the range of information 
that is available. 

Dennis Robertson: Do you have the internal 
resources to cope with the additional workload, or 
do you envisage taking on more staff to deal with 
the additional process? 

Rosemary Winter-Scott: I already have a 
policy and compliance team. I established it a 
number of years ago because I was keen to 
ensure that, when I am trustee, we place the same 
level of scrutiny on cases as we place when I 
supervise external trustees. That team already 
exists, it already conducts reviews of complaints, 
and it is audited. I anticipate that the team will 
need to be expanded by, perhaps, two members, 
but the work can be handled within existing 
budgets and within our existing headcount. We 
have scope within that. 

Dennis Robertson: So there will be internal 
transfers into your team. 

Rosemary Winter-Scott: There will be internal 
transfers within the team. The introduction of the 
bill will mean that, for instance, when we bring in 
the new process we will take applications 
electronically. We also anticipate that the new 
case management system will free up staff 
resource elsewhere in the organisation. 

The Convener: I think that we have probably 
exhausted the subject of internal reviews, so we 
will move on to another topic. 

Alison Johnstone (Lothian) (Green): I want to 
ask about the fee for the minimal asset process. It 
is currently £200 and there is a proposal to reduce 
it to £100. Last week, the Law Society of Scotland 
raised questions about the policy intent of the fee; 
it wanted to know what it is for. Citizens Advice 
Scotland reckons that the fee should be lowered, 
and Money Advice Scotland thinks that there 
should be a waiver for people who cannot afford to 
pay. What is the purpose of the fee? Should there 
be a discretionary waiver for people who simply 
cannot afford it? 

Rosemary Winter-Scott: As with all Scottish 
Government agencies, the AIB has been under 
extreme budget pressure, which has required us 
to look at our processes and, in effect, seek to 
cover our costs. That is what we did with the 
introduction of the £200 debtor application fee, 
which is to cover the cost of the process. I accept 
that the fee is difficult for some debtors, but we are 
keen to bring down the cost significantly with the 
minimal asset process. We have estimated the 
figure to be £100 but, depending on the volume, 
there is scope for it to be slightly lower than £100. 

My target is to make the process as accessible 
as possible. People who apply for the minimal 
asset process are having significant debt written 
off; we are taking away the need to make 
significant repayments to that debt, so something 
in the region of £80 to £100 is not insignificant. It is 
certainly in the region of what the United Kingdom 
offers with its debt relief order. In our fee structure, 
£200 for full bankruptcy in Scotland is still 
considerably cheaper than bankruptcy in England, 
Wales, Northern Ireland and even now Ireland. We 
are making it as accessible as possible but, with 
reducing budgets, my organisation has to cover its 
costs. 

10:00 
If I waive the fee for those people, the question 

is: who pays for them? Will we be charging people 
who have more money and asking them to pay 
more than the costs? The balance is a difficult 
one, so we are keen to introduce a new process 
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that is as slick and efficient as possible and gives 
the debt relief that individuals need. 

Alison Johnstone: Do you have any 
information about how many individuals the fee 
prevents from engaging with the process? 

Rosemary Winter-Scott: I do not. The LILA 
process gives individuals the option to pay the 
£200 in instalments. There is a range of options 
for individuals to make the payment. 

Margaret McDougall: If an individual uses the 
instalment plan at the moment, they are not able 
to enter into the process until they have paid the 
£200. 

Rosemary Winter-Scott: That is the case at 
the moment. 

Margaret McDougall: The suggestion has been 
made in evidence that, if the fee was £100, it could 
be paid up front by another organisation and the 
individual could enter the process, which would 
stop their debts from accruing, but their debt could 
not be discharged until they had paid the £100 fee. 

Rosemary Winter-Scott: When I met Citizens 
Advice Scotland, it was keen to look at options for 
the payment of a lower fee for a MAP. We have 
some concerns about potential conflict of interest 
for other organisations paying the fee up front for 
someone, but I am certainly willing to look at the 
options. The key for us is to get the system and 
information technology in place, and to get to a 
final estimate for the fee. As I say, I am keen to 
bring the fee down to below £100 if I can. 

Margaret McDougall: When will we know what 
the fee will be? 

Rosemary Winter-Scott: We have guaranteed 
that it will be £100 or less. 

Hanzala Malik: Could the fee be as low as 1p? 

Rosemary Winter-Scott: No. Realistically, we 
could not cover the cost of an electronic system 
for that sort of fee. 

Hanzala Malik: You are not going to be able to 
cover it with a £100 fee either. 

Rosemary Winter-Scott: We would do. The 
debt relief order covers the costs— 

Hanzala Malik: Could you send me the figures 
for that, please? 

Rosemary Winter-Scott: We can certainly do 
that. The debt relief order in England and Wales is 
£90 at the moment, and it is covering the costs of 
the process. 

Hanzala Malik: I would like to see your figures 
as well, please. 

Chic Brodie: Where did this figure come from? 
We have been talking about the £200 fee going 

down to £100, and then—with all due respect, Ms 
Winter-Scott—you have come along today and 
said that it will be £100 or less. I cannot recall any 
conversation saying that the fee would be less 
than £100. When was that decision made? 

Claire Orr (Accountant in Bankruptcy): The 
financial memorandum explains that our 
assumption was that the figure would be around 
£100. We are currently developing our IT system 
and, as Rosemary Winter-Scott has said, the MAP 
process will be automated. We are looking to 
design the system in an efficient and effective 
way, so we are looking at minimising costs. The 
absolute maximum fee would be £100, and that is 
the figure in the financial memorandum. If we can 
do it more cheaply, it is certainly our intention to 
do so. 

The Convener: The financial memorandum 
says that £100 will be the 
“estimated cost per MAP case”, 

so I think that the figure is indicative rather than 
prescriptive. 

Dennis Robertson: I suppose that that clarifies 
things. Given that we are talking about estimated 
costs, the absolute maximum will be £100. 
Perhaps it would be better if the financial 
memorandum said that the cost will be a 
maximum £100 or less. 

Claire Orr: Things have moved on since the 
financial memorandum was written, and what you 
have suggested is certainly our expectation. 

The Convener: Did you have another question 
on fees, Margaret, or can we move on? 

Margaret McDougall: That was all I wanted to 
ask, convener. 

The Convener: Chic Brodie will now ask about 
the common financial tool. 

Chic Brodie: The CFT will be used to assess 
debtors applying for bankruptcy or to the DAS. 
However, at the same time that we have been told 
that there should be one mandatory tool, we have 
been told that the details of the scheme will be set 
out in future regulations. What exactly is going on 
with the common financial tool? 

Rosemary Winter-Scott: A working group that 
involves all stakeholders, including ICAS and IPA, 
has been set up to look at which tool would be the 
most appropriate to become the common financial 
tool, and it is working in parallel with work on the 
bill. Claire Orr will be able to provide more details 
on the group’s progress. 

Claire Orr: The working group considered 
which tool should be the mandatory one and 
concluded that the common financial statement 
should be used for calculating the surplus income. 
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The regulations themselves will set out that the 
common financial statement will be used and will 
clarify the detail behind that. Because the tool 
already exists, is used in all debt arrangement 
scheme cases and from the end of November will 
also be used in the protected trust deed scheme, a 
lot of information about it is available and the 
regulations will simply set out the detail in due 
course. 

Chic Brodie: So the scheme already exists. 

Rosemary Winter-Scott: It is an existing tool. 

Chic Brodie: So why are we told that 
“Guidance on the Common Financial Tool will be produced 
although work on this has not yet commenced and AiB 
cannot definitively state what the guidance will contain”? 

Claire Orr: We have an opportunity to look at 
the tool’s application. Some parts of the sector 
have expressed concern that the tool contains a 
discretionary element, and we will be trying to 
ensure that, where there is any discretionary 
provision, there is clear guidance on how such 
discretion is applied. 

Chic Brodie: How have you been able to use 
the system without such guidance? 

Claire Orr: There is guidance from the Money 
Advice Trust on its application. However, because 
we are putting the system into statute as the 
Scottish scheme, we feel that it would be valuable 
to develop our own guidance. It will probably not 
be significantly different from existing guidance, 
but it is important that we look at— 

Chic Brodie: But we do not know that, because 
you 
“cannot definitively state what the guidance” 

is going to be. 

Claire Orr: That is correct, but we are still some 
time away from introduction. As we are looking at 
a commencement date of 2015 for the legislation, 
there is still a significant amount of time before the 
common financial tool will be used in 
sequestration cases and time to develop 
guidance. 

Rosemary Winter-Scott: Can I say— 

Chic Brodie: This is the third item— 

The Convener: Let the witnesses speak, Mr 
Brodie. 

Rosemary Winter-Scott: When we carried out 
the consultation, all stakeholders supported the 
move towards a single tool to assess the 
contributions of debtors in all approaches and to 
ensure that there is consistency and that debtors 
could make the same contribution and would know 
what that contribution would be, no matter whether 
they went into a debt arrangement scheme, a 

protected trust deed arrangement or a 
sequestration. 

We took that on board and established a 
working group to consider the most appropriate 
method and, at that stage, to decide whether we 
should create and develop a tool ourselves or use 
an existing one. A lot of work was undertaken with 
that group of stakeholders, and the consensus 
view was that we should use the tool that is being 
used for the debt arrangement scheme. 

Chic Brodie: Who was involved in establishing 
that consensus view? 

Rosemary Winter-Scott: The working group. 

Chic Brodie: So the working group’s general 
view was that there should be only one mandatory 
tool. 

Rosemary Winter-Scott: The general view of 
all stakeholders who responded to last year’s 
consultation on our bill was that one tool should be 
used across all products. 

Chic Brodie: On the basis of that consensual 
view, can you tell me how you believe that having 
only one tool will create transparency and 
consistency in the way that debtors are treated? 

Rosemary Winter-Scott: There will be 
transparency and consistency because debtors 
will be able to see that tool. They will be able to go 
to a money adviser and see what their contribution 
is. It will be the same contribution whether they 
choose to go into debt arrangement schemes or 
choose a protected trust deed. 

At the moment, if a debtor goes to a money 
adviser, they might say, “If you go into a debt 
arrangement scheme, this is what your 
contribution will be, because this is the tool, but if 
you go into bankruptcy, different tools could be 
used and the contribution might be different.” I do 
not think that that is transparent or helpful to the 
debtor. 

Chic Brodie: We might have to agree to 
disagree on that point. We are talking about 
debtors and creditors—primarily debtors. Giving 
them the option of reviewing a solution via another 
tool might be in their interests, might it not? 

Rosemary Winter-Scott: There will be scope 
for someone whose circumstances change to look 
at a variation of the contribution with the tool. As 
Claire Orr said, the tool gives a degree of scope 
around the headings, in terms of what can be 
claimed as legitimate expenses. The tool is 
recognised in the market as fair—citizens advice 
bureaux and money advisers currently use it. All 
we are doing is rolling it out across all products. 

Claire Orr: It might be helpful to remind the 
committee that, of the 129 responses in the 
consultation, everyone apart from four people 
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supported the common financial statement as the 
tool to be used. That was a fairly strong factor in 
considering it as the common tool. 

Mike MacKenzie: Will you explain a bit more 
about the tool’s inherent flexibility? I represent the 
Highlands and Islands. People in rural situations 
are often in quite different circumstances from 
people in urban areas. Is there sufficient flexibility 
in the tool to accommodate vastly different 
circumstances? 

Claire Orr: There is flexibility in the tool and it is 
important to remember that some of the elements 
are discretionary. The trigger figures are just that; 
they are triggers for further consideration. It would 
be for the trustee to make a case if there were 
particular circumstances, and that case could be 
considered, as happens now; there is flexibility for 
the trustee. 

We considered rural areas, but we heard no 
strong evidence to suggest that overall costs are 
higher, because higher costs in one area could be 
offset by lower costs in another. 

Mike MacKenzie: You have explained how the 
tool has been in operation for some time in debt 
arrangement schemes, but you are taking it into 
new territory. You have a car, which you think is 
pretty good, but you are going to take it to the 
north pole, to the desert and up into the 
mountains. How much testing have you done on 
using it in those other circumstances? 

Rosemary Winter-Scott: At the moment, under 
bankruptcy there is no stipulation as to which tool 
is to be used. There will be people who are using 
the tool in bankruptcy cases as trustees, and most 
others will be using the approach of StepChange 
Debt Charity Scotland, which used to be CCCS. 

The tool has been tried and tested. Part of the 
working group looked at a sample of cases and 
analysed the impacts of different methods on the 
individual. The results in the data were that, 
ultimately, the method that was used made very 
little difference. 

Mike MacKenzie: I am always a wee bit 
nervous with formulae. A lot of work and effort is 
put into developing a formula and it gets to the 
point where we say, “That’s it. It’s fit for purpose 
and we’re going to roll it out.” Then, a year or two 
later, we come upon circumstances that the 
people who constructed the formula could not 
conceive of or imagine, and discover perverse 
outcomes that none of us want. If such 
circumstances become apparent, is there any 
route for further modification of the tool? 

10:15 
Claire Orr: Yes. The tool and the figures are 

reviewed annually, which is an opportunity for the 

figures to be uprated each year, and that has 
happened in the past few years. 

Because the detail of the tool will be in 
regulations, we will of course keep a close eye on 
what happens in practice. Regulations are 
relatively easy to change, so we would certainly 
seek to do that if the tool does not work as we 
intend. 

Mike MacKenzie: Are the regulations to which 
you refer parliamentary regulations? Are they 
Scottish statutory instruments? 

Claire Orr: Absolutely. 

Mike MacKenzie: So, Parliament will have a 
further opportunity to look at the reviews. 

Claire Orr: That is right. 

Rosemary Winter-Scott: The bill will have a 
series of associated regulations that will specify 
such things. No doubt we will be back before the 
committee next year. 

Chic Brodie: The ethos of the bill is to address 
the problems of people who require serious help. 
We have talked about the process and the central 
organisation. How is the AIB organised 
geographically? How do you interface with 
customers? Is there any way in which people can 
approach you, in geographical terms? Mike 
MacKenzie talked about rural areas; how do you 
address the front end and the people who need 
help? 

Rosemary Winter-Scott: My office is based in 
Kilwinning and I also have staff in Glasgow. 
However, delivery of my cases is currently 
managed by three providers who have offices 
throughout Scotland, so we have representation 
across Scotland. We are also accessible by phone 
and email. 

However, I do not have powers of advice. Under 
the bill, individuals will still have to go to an adviser 
before they can apply for products such as the 
debt arrangement scheme, the protected trust 
deed or bankruptcy, and they will need to source 
someone locally for that advice. I cannot give 
advice; I can only manage the process and once 
someone is in the process, we have staff at offices 
who can see individuals more locally if necessary. 

Dennis Robertson: I would like clarification 
about the discretion aspect of the CFT. Will you be 
writing up guidance on discretion? Surely 
“discretion” is open to interpretation by any 
individual adviser. 

Claire Orr: Yes; we aim to provide some 
guidance on application of the discretionary 
elements of the tool. 
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The Convener: In view of the time, we need to 
move on. We have not yet covered financial 
education, so I will bring in Mark McDonald. 

Mark McDonald (Aberdeen Donside) (SNP): 
We had insolvency practitioners in alongside 
representatives from credit unions; it would be fair 
to say that their views on financial education 
veered from highly sceptical to supportive. The 
insolvency practitioners say that they are not 
against financial education per se, although their 
submissions say that they do not support its 
inclusion in the bill. The questions were about 
when financial education would come into play, 
who would provide it, and how it would work in 
general. The view is that the bill is particularly 
vague about how financial education will work. 
Would you like to put some meat on the bones? 

Rosemary Winter-Scott: The work that we are 
trying to do with the bill is based on the concept of 
a financial health service. We all understand what 
a health service is: you go to a health service and 
it makes you better, but it also gives you education 
and support to manage your health. 

We are failing some debtors because that 
education is not available, so I am keen that we 
develop a system of financial education that will be 
available if debtors wish it. Equally, it is evident 
that a person who repeatedly experiences 
bankruptcy needs to understand budgeting and 
financial management, so we need to help them 
by providing that education. 

The training is being developed by Money 
Advice Scotland, which has expertise in the area. 
Recent research in Canada, which has been 
introducing financial education for some time and 
is making it compulsory—we are not making it 
compulsory across the board—has provided clear 
evidence and its recommendations state that 
some benefits are being seen. 

We are keen to have financial education 
available as something that people can choose to 
take up, although in some circumstances it will be 
compulsory. 

Mark McDonald: That does not clear the waters 
as much as I had hoped, because you have 
introduced the concept of financial education 
applying in some cases but not others. Where 
would the line be for where it would apply? 
Beyond that, how will it tie into the discharge 
process? The insolvency practitioners said that 
financial education should not be linked to the 
discharge process, as is implied in the bill. Can 
you clarify your remarks around financial 
education applying in some cases but not in 
others, and give a general view of how it ties into 
the discharge process? 

Claire Orr: The bill sets out that the 
circumstances in which financial education would 

apply are in relation to people who have previously 
been bankrupt, in a trust deed or in a debt 
arrangement scheme. It would be for the trustee to 
consider whether the case’s circumstances are 
such that the individual would benefit from a 
programme of financial education. 

There is no penalty, as such, aligned to financial 
education, but the bill provides that people must 
co-operate with their trustee. If the financial 
education programme was not completed, that 
could be deemed to be non-co-operation with the 
trustee, so the trustee could determine to delay 
the individual’s discharge until such time as they 
had completed the programme. The trustee would 
direct the individual to a money adviser who would 
make the course available. We are working on the 
basis that it would, as far as possible, be an 
electronic process, which would be hosted on the 
Money Advice Scotland portal and made available 
for people to complete in that way. 

Mark McDonald: We have heard support for 
financial education, but we have to consider the 
concerns that have been raised, which include 
questions about how it will be funded and what 
sanctions would be in place if people chose not to 
take it up, even though it would be part of the 
process. You can lead a horse to water but you 
cannot necessarily make it drink. What will the 
funding mechanism be and what will the sanctions 
be? 

Claire Orr: We have asked Money Advice 
Scotland to develop the module and a national 
standard to support delivery of the module. That 
will be done within the existing funding that we 
give to the matrix partnership for training and 
consultancy across the sector. There is no 
additional funding requirement for that 
development. 

There is no specific sanction linked to financial 
education, but there is the possibility that 
discharge would be delayed, because not to 
complete the programme would be seen as non-
co-operation with the trustee. 

Mark McDonald: Questions were raised about 
cost effectiveness and whether you see benefit. 
The IPA alluded to the system in the United States 
and said that it demonstrates that the inclusion of 
financial education would not necessarily give you 
the positive outcomes that you might hope for. Will 
you comment on that? 

Rosemary Winter-Scott: That is the case 
where financial education is mandatory for all 
individuals. We are making it mandatory only in 
some instances, when the trustee feels that it is 
warranted. Some people become bankrupt 
because of a failure in business or whatever, and 
not because of a lack of financial education, so 
there would be no additional benefit in forcing 
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them to go to financial education. We are trying to 
target the provision. 

Mark McDonald: One witness suggested that 
the best approach would be to introduce financial 
education as part of the education system rather 
than as part of the insolvency and bankruptcy 
system. Do you have a view on that? 

Rosemary Winter-Scott: I would fully support 
financial education being given a higher profile in 
the education system, but that would not remove 
the need for us to address the people who have 
left school. 

Hanzala Malik: I am led to believe that the bill 
will make financial education and money advice a 
mandatory requirement. 

Rosemary Winter-Scott: That would be the 
case only in some circumstances, as I explained. 

Claire Orr: The bill will make advice mandatory, 
but not financial education, which will be 
mandatory only in certain circumstances. 

Hanzala Malik: Right. How do you judge who 
does and does not need it? 

Claire Orr: The trustee will use his expertise, 
but we are looking at particular criteria. A person’s 
coming into an insolvency or debt solution for the 
second time in a short period might indicate that 
they could benefit from financial education. 
However, the trustee will have discretion to judge 
whether that is the correct course of action for an 
individual. 

Hanzala Malik: I am sorry, but I am not clear on 
the approach for first-time people. The bill says 
that financial education will be mandatory. I am 
now a little confused. 

Rosemary Winter-Scott: Before people enter 
into a process, they need advice, which is different 
from financial education later in the process. The 
advice is about which product is best for the 
person and how they can address their existing 
debt problem; education is about budgeting and 
managing finances in the future. 

Hanzala Malik: Am I right that the decision will 
be made by a third party? 

Rosemary Winter-Scott: It will be 
recommended that, if certain criteria are met, the 
trustee should make financial education 
mandatory. 

Hanzala Malik: Is there any chance that we 
could see those criteria? I do not see them 
anywhere. 

Claire Orr: They are in the bill. 

Rosemary Winter-Scott: The criteria are in the 
bill. My team are pointing out to me that they are in 
section 2, on “Financial education for debtor”. 

Hanzala Malik: Who will cover the cost and 
what are the cost implications? Where would one 
get that education? 

Claire Orr: As I said, the costs of development 
of the programme of education are already 
covered within existing budgets. We do not 
anticipate significant extra cost, because the 
module will be made available online. We are 
trying to minimise the additional burden on the 
sector by making the module available 
electronically rather than have something that 
money advisers have to spend a lot of time on. 

Hanzala Malik: What happens if people are not 
savvy enough to use the online course? 

Claire Orr: Pardon? 

Hanzala Malik: If people do not have the skill to 
use the online system, what will happen? 

Claire Orr: There will be the possibility of a 
paper-based module for people who cannot do it 
online, but in general we hope that it will be 
available electronically. 

Hanzala Malik: Are you giving me a categoric 
assurance that there will be no cost implications? 

Claire Orr: I am not giving a categoric 
assurance. 

Hanzala Malik: That is what I am looking for. 

Claire Orr: I am suggesting that we are working 
hard to minimise the costs. At present, the 
development costs of the national standard for 
money advisers and the module are being met 
within existing budgets. 

Hanzala Malik: If you cannot give me a cast-
iron guarantee that there are no cost implications, 
the question that remains is this: where will you 
find that additional resource if it is needed? 

Claire Orr: We would look to the money advice 
sector to see clients in the way that they do now. 
We will also seek to work in partnership with 
organisations such as credit unions to see whether 
they can have a role in the delivery of the 
programme. 

Hanzala Malik: The sector has said that it will 
need more resources; it will provide the service. 
How do you square that circle? 

Claire Orr: We are working to minimise 
additional costs by making the programme 
available electronically. Organisations might not 
have to see individuals personally if they can 
make provision for access to the learning module. 

10:30 
The Convener: I think that you have made your 

point, Hanzala, and we need to move on. Margaret 
McDougall wants to come in. 
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Margaret McDougall: I was going to make the 
same point about funding and resources. It 
sounds, from what you are telling us, as though 
money advice offices have elastic budgets and 
they will be able to provide the service at no 
additional cost to them. That was not the 
information that the sector gave us last week. 

The Convener: If there are no further points, I 
think that we have covered everything on my list. 

Chic Brodie: Could I ask about conflicts of 
interests? 

The Convener: I am conscious that we are 
getting towards the end of our time, so please be 
quick. 

Chic Brodie: ICAS and the IPA have raised 
issues about the areas that have been devolved 
and how the AIB will ensure that there is no 
conflict of interests. How will you measure the 
efficiency of your organisation’s outcomes? You 
have given us a list of organisations that do 
internal reviews, and that might be a subject for 
the committee to review in the future, but I am 
intrigued that you believe that by reorganising your 
staff and moving the review team into another part 
of the same building, you will ensure that there is 
no conflict of interests. I assume that those people 
will be using separate coffee machines. 

Rosemary Winter-Scott: As I have said, the 
compliance team has already undertaken reviews 
of work, of complaints, and of the cases in which 
we are trustee, and it has been challenging staff. 
There is no issue about whether that team will 
always comply with staff; it will challenge staff. We 
have developed that kind of culture. In all cases, 
there is the ultimate recourse of appeal to the 
court. 

Chic Brodie: Yes, but the bill seeks to minimise 
such impacts. There will be a review of the 
guidance on the difference between administrative 
and judicial matters, and there will be guidance on 
fees and on the tool that is to be used. If we are to 
be sure that there is no conflict of interests, we will 
need more than guidance. What rules will the AIB 
apply? 

Rosemary Winter-Scott: Obviously, a review 
will have to be undertaken by different staff to 
those who conducted the original case, and those 
staff will revisit it. It is in our best interests to 
ensure a fair and just process of debt relief and 
debt management. That is the principle of my 
organisation, and that is the culture that we are 
developing. 

Chic Brodie: When you talk about processes, 
you mean those that—I quote from your letter to 
the committee— 

“eliminate duplication, enable swift and appropriate 
decision-making and minimise costs for all parties—
debtors, creditors and the public purse.” 

I have known decisions that have eliminated 
duplication, enabled swift and appropriate 
decision-making and minimised costs, but they 
have been anything but fair and just. What rules 
will the AIB introduce—apart from moving the 
other staff out of the building totally—to ensure 
that there is no difficulty for the review team in 
assessing decisions that have been made? 

Claire Orr: We are already carrying out reviews 
of work. So far, there have been 21 reviews under 
the DAS regulations, and one of those has 
required an onward appeal to the sheriff. That 
suggests that we have made available to people a 
process of second consideration, and in only one 
of those cases did the individual feel the need to 
pursue the case through to the sheriff court. 

Rosemary Winter-Scott: When ICAS or the 
IPA are looking at disciplinary issues for their 
members, they have as significant an impact on 
the individual as the decisions that I would make, 
or that my team would make on my behalf. Those 
cases are reviewed internally in the same way that 
we would review. 

The Convener: I am conscious that the minister 
is waiting for us. I just want to quote what the 
Sheriffs Association said in its letter to the 
committee: 

“The Association views with concern many of the 
proposals which should not be regarded as solely 
administrative in nature but involve issues of the rights and 
obligations of both debtors and creditors and indeed 
possibly third parties.” 

Can you give us an unqualified assurance that 
“the rights and obligations of ... debtors, creditors and ... 
third parties” 

will not be diminished in any way as a result of the 
transfer? 

Rosemary Winter-Scott: Yes. 

The Convener: Okay. We need to call it a day 
at that. I thank Ms Winter-Scott and her colleagues 
for coming along. We will have a brief suspension 
to allow for the changeover of witnesses. 

10:35 
Meeting suspended. 
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10:40 
On resuming— 

The Convener: We reconvene after that short 
intermission, and I welcome Fergus Ewing, the 
Minister for Energy, Enterprise and Tourism in the 
Scottish Government. He is joined by—again—
Claire Orr and Graham Fisher. We also welcome 
Chris Boyland, head of strategic reform at the 
Accountant in Bankruptcy. Minister, do you want to 
make an introductory statement before we start 
our questions? 

The Minister for Energy, Enterprise and 
Tourism (Fergus Ewing): Yes, thank you 
convener. I welcome the opportunity to work with 
the committee and all stakeholders on a bill that is 
certainly not straightforward. I particularly look 
forward to working with the committee as a team—
of sorts. [Laughter.] 

I am pleased to be here to talk about this 
important bill. The committee has heard from the 
Accountant in Bankruptcy references to our vision 
of a financial health service for Scotland. Our 
proposals and the bill mark a significant step 
towards making that vision a reality by moving our 
policy on debt relief towards a wider, preventative 
agenda; by working to improve the financial 
capability of vulnerable individuals in the greatest 
need; and by helping to prevent recurring debt 
problems. I will talk briefly about how we are going 
to achieve all that. 

We have made a commitment to the mandatory 
provision of advice by an approved money 
adviser. There is a general consensus that advice 
should be taken before a debtor seeks debt 
relief—namely, bankruptcy or entry into a 
protected trust deed. We are also making 
provision for a targeted course of financial 
education, which is being developed by Money 
Advice Scotland. Its aim is to help the debtor to 
develop his financial capability and to equip him 
with the skills and knowledge to make more 
informed decisions relating to budgeting, bank 
accounts, financial planning and access to credit. 
Debtors may not have had that capability before 
and they want it—and we want to help them to 
acquire it more readily. 

We will put in place a single common financial 
tool that will ensure transparency and deliver a 
consistent determination of the contribution that a 
debtor is able to make. We will attach a statutory 
debtor undertaking to the application form for 
bankruptcy, as we want to support those who can 
pay to repay their debts. We believe that, if the 
debtor is to do that, they must be clear about their 
responsibilities in relation to their bankruptcy. That 
is another important reform. 

We will deliver technological improvements to 
the process and will make efficiency savings as a 

result. There will be a new online portal for 
electronic applications, which should speed up the 
process and reduce advisers’ workload. We will 
also introduce a new minimal asset process—
MAP—that is designed to help less-well-off or 
vulnerable debtors such as those who have 
income only from benefits. Debtors who enter that 
product will be able to access debt relief more 
quickly and at a lower cost. We will give 
individuals an initial six-week moratorium on 
diligence, which will allow them much-needed 
breathing space while they consider what they 
need to do next. 

In addition, we are transferring certain functions 
from the sheriff courts to the AIB. I have listened to 
some of the discussion about those proposals and 
I would welcome a useful, constructive discussion 
with the committee and stakeholders on those 
points. Nevertheless, I echo what the Accountant 
in Bankruptcy has told you. I strongly believe that 
the proposals are fair, will lead to greater 
efficiency and will cost less to the taxpayer. 

The bill is designed to ensure that appropriate, 
effective debt relief mechanisms that are fit for 
purpose in the 21st century are available to the 
people who need them. That is a laudable 
ambition, and the bill gets us a good way closer to 
being able to achieve it. I look forward to working 
with you on the bill. 

10:45 
The Convener: Thank you for that introductory 

statement, minister. You probably heard much of 
the previous evidence session. The questions that 
we direct to you and your officials will be similar to 
those that we asked the Accountant in Bankruptcy, 
with one or two additional questions reflecting the 
areas of concern that have been identified in the 
committee’s stage 1 scrutiny and the evidence that 
we have taken from stakeholders.  

I remind members that, as ever, their questions 
should be short and focused. Short and focused 
answers would also be helpful in getting us quickly 
through the broad range of topics that we want to 
cover in the time that is available. 

One of the major areas of concern that the 
committee has identified—it is also an issue to 
which you referred, minister—is the transfer of 
functions from the courts to the Accountant in 
Bankruptcy and the question of self-review by the 
AIB and her staff. Nobody seems to have a 
problem with purely administrative functions being 
transferred, but there is some concern about the 
transfer of functions that might have a legal aspect 
to them. Is there a need for greater clarity and 
perhaps to issue guidance so that people are clear 
about the difference between the two types of 
function? 
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Fergus Ewing: I do not think so. The 
explanatory notes and policy memorandum to the 
bill set out our aims very clearly indeed. However, 
we need to engage a little bit more with 
stakeholders and the committee to ensure that we 
are getting it right, as we believe we are. We have, 
for example, received a relatively short note from 
the Sheriffs Association and I will offer to meet it to 
discuss its concerns. It talks about “unintended 
consequences” but does not spell out what those 
are. You make an important point, and I want to 
work closely with the committee and stakeholders 
to ensure that we have got it right. 

Let me set out some background to the 
proposals, as I perceive it, having been involved 
as the minister since 2007 and having been in 
practice in the area in the 1980s and 1990s. The 
transfer of certain processes in bankruptcy law will 
not begin with the bill, but began some time ago. 
Under the Bankruptcy (Scotland) Act 1985, 
applications for bankruptcy were dealt with by the 
sheriff courts or the Court of Session. The 
Bankruptcy and Diligence etc (Scotland) Act 2007 
saw that responsibility move, in certain cases, to 
the Accountant in Bankruptcy. At the time, there 
were concerns that a legal matter was being 
transferred to an administrative body, but I do not 
think that anybody now has those concerns. On 
the contrary, the administration of those matters 
by the Accountant in Bankruptcy has been 
incredibly efficient. That is demonstrated by the 
fact that it is able to deal with the administration of 
LILA cases at a cost of £200 and the fact that its 
net expenditure has reduced by 42 per cent from 
£4.8 million in 2009-10 to £2.8 million in 2011-12. 
As a Government agency, the AIB has been doing 
the work very well and very efficiently, as Mike 
MacKenzie alluded to in his evidence. 

The Convener: I am curious to know why you 
suggest that Mike MacKenzie was giving 
evidence. I thought that he was here to ask 
questions. 

Fergus Ewing: I take what committee members 
say as important evidence, convener. 

There is an important principle here. No rights 
are being taken away and no resolution of rights 
will be finally determined by the Accountant in 
Bankruptcy. The debtor will still have the right to 
go to court for appeal or review—that is the 
fundamental principle to understand. We are not 
saying that someone’s life, future or decisions will 
be determined by a Government agency. The 
Government agency will deal with certain 
processes that are largely administrative and if the 
person is not happy, they will be able to have their 
case heard before the sheriff. That fundamental 
principle is paramount. 

It is important that that principle applies, and I 
make it clear that if the bill as drafted in any way 

fails to obtemper the principle, we will amend it. 
We will tidy up the bill if we need to do so. 
However, I am not persuaded that that is 
necessary. That is the first substantive point to be 
made. The transfer of functions is not new: it has 
already started, it is working well, and there is no 
fundamental removal of the right of access to the 
courts. I hope that members agree that that is a 
fundamental point in relation to the bill. 

As the Accountant in Bankruptcy said, Eric 
McQueen, from the Scottish Court Service, has 
said that he favours the transfer of the functions. 
He speaks on behalf of all the administration of the 
courts. He favours the transfer largely because the 
functions are of an administrative nature and are 
matters that can be dealt with more efficiently by 
the Accountant in Bankruptcy. I say with all 
respect to the sheriffs, who perform an excellent 
job in Scotland, that the functions are not of 
sufficient complexity to merit the use of a sheriff’s 
time, which might more fruitfully be spent on more 
serious issues, given the courts’ work and the 
considerable pressures that they face. We are 
doing our bit to ease up the pressures and allow 
the courts to focus on legal matters of 
considerable importance. 

I do not think that this point has been made yet. 
The reforms in the bill, such as the provision for 
debtor contribution orders under section 4, will 
make a process that currently could be 
characterised as partly or primarily legal—that is, 
the assessment of contribution under section 32 of 
the Bankruptcy (Scotland) Act 1985—more 
administrative. The bill will make the common 
financial tool mandatory, which means that there 
will be a set process of rules and guidance that will 
govern the determination of a debtor’s 
contribution. The matter will cease to be one of 
almost total shrieval discretion, as it is under 
section 32 of the 1985 act, and will become more 
of an administrative process. I think that that is a 
hugely valuable reform, which will make the 
contribution more capable of, susceptible to and 
appropriate to determination by the Accountant in 
Bankruptcy. 

We do not like to blow our own trumpets in 
Scotland, so the Accountant in Bankruptcy did not 
do so, but I can do that for her. As Mr MacKenzie 
said, the agency has acquired considerable 
expertise over 10 years, in a number of areas of 
massive complexity. Many members of this 
committee have written to me about difficult and 
complex cases in which the Accountant in 
Bankruptcy has given an effective response. The 
Accountant in Bankruptcy is no stranger to 
complexity. Her officers are doing such work every 
day, and they will be able to do the work more 
efficiently, more cheaply and probably quicker. 
The approach is sensible. 
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The Convener: You said that you plan to meet 
the Sheriffs Association. As you rightly said, the 
association’s letter was fairly short, but it 
expressed serious concerns. Will you report back 
to the committee on the outcome of your meeting? 
Is it likely that it will take place before we complete 
stage 1? 

Fergus Ewing: I determined this morning, 
because of the concerns that previous witnesses 
and the committee expressed, that it would be 
appropriate for me to ensure that I fully understand 
the Sheriffs Association’s concerns. The letter is 
very brief indeed. I will offer a meeting, and if the 
association takes me up on the offer we will 
endeavour to have the meeting prior to stage 2. Of 
course I will report back to you, as a fellow team 
member. 

Hanzala Malik: I am pleased that you are in a 
position to blow trumpets, minister, but let me tell 
you what the reality is for my constituents, which is 
far from meriting any blowing of trumpets. There 
are vast holes in what is being proposed, and one 
of the biggest is the cost of money advice and 
financial education. 

We have been told that the voluntary sector will 
take up that extra challenge, but it suggests and 
states in its evidence that it does not have the 
resource to do that, and no one has been able to 
tell us where that resource will come from. 

The other issue that I face is that many of my 
constituents who face bankruptcy are not 
computer savvy and they need additional support, 
but no one has identified a clear path for them. 
The fact that money advice will be mandatory 
means that everybody must have it. I am not sure 
whether we will allow bankruptcy to happen before 
the mandatory advice kicks in so that the debt 
does not continue to accumulate or increase. 

However, we are saying that financial education 
is mandatory only in certain circumstances, but it 
has not been explained to me exactly who will 
decide that, where the line will be drawn, who will 
make the final decision, and whether that decision 
will be challengeable. 

Those are just some of the points that I wanted 
to raise. If the minister’s answer is long, I will not 
get another chance. 

Fergus Ewing: I will try to answer all the points 
that have been raised, but please come back to 
me if I fail to do so. 

I think that Claire Orr said quite clearly that the 
circumstances in which financial education would 
be mandatory are set out in section 2 of the bill, 
which is entitled “Financial education for debtor”. I 
will not read from that section, as it is a bit dry, but 
my understanding is that it sets out what we 
determined, which is that it should not be 

mandatory for all debtors who have been 
sequestrated to undergo or receive some form of 
debt education. Rather, we felt that only some 
debtors in some circumstances would benefit 
therefrom, and that the trustee in sequestration 
would be the person who is best able to determine 
who that would be, by applying various principles 
that are set out in proposed section 43B(2) of the 
Bankruptcy (Scotland) Act 1985, which section 2 
of the bill will insert. 

For example, it is plain that there is a problem if 
somebody was bankrupt five years before and is 
bankrupt again. If they had learned from the first 
sequestration, they would have avoided being 
bankrupted again. I think that everybody would 
agree that it would be sensible for some education 
to be given in those circumstances. The same 
applies if there has been a protected trust deed 
within the past five years or the debtor has 
participated in a debt management programme. 
There is comparable reference to provisions in 
England in case there has been a move across 
the border—if the debtor has effectively gone 
through a debt relief situation south of the border 
and come north of the border. 

The overwhelming response from consultees 
was not that every single debtor must have 
mandatory education prior to discharge from 
sequestration; it was that it should be selective, 
and that there should be a mandatory element in 
selective cases, for very good and obvious 
reasons. 

I go back to Mr Malik’s opening remarks. 

Hanzala Malik: Who will pay for that education? 

Fergus Ewing: The total costs of the bill are 
estimated in the financial memorandum. From 
memory, the total additional cost to the taxpayer 
from the bill is estimated at between £75,000 and 
£85,000—in fact, it is between £75,271 and 
£81,271. The actual total additional cost to the 
public sector that the bill will require will be about 
10 times greater than that, but because most of 
those costs are already met in the public service, 
the actual net additional cost will be relatively 
small. 

Mr Malik’s point is not so much about what the 
extra costs will be to the Government, but about 
what extra burden there will be on the money 
advice sector, which is not, of course, part of the 
Government. In response to his first question, the 
Scottish Government recognises the marvellous 
work that is done by citizens advice bureaux, 
Money Advice Scotland and the Convention of 
Scottish Local Authorities. Indeed, I regularly visit 
CABx, take part in CABx events, exchange views 
with them, and hear from them what we need to 
do more of. I think that that is the case for all 
members—we all rightly tend to do that. We are 
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therefore aware of the pressures that they are 
under. 

11:00 
The feedback is that those pressures result 

substantially from welfare reform proposals and 
payday loan pressures. Unfortunately, we are not 
in a position to deal with those matters, much as 
we would wish to. 

However, we have made provision to assist the 
money advice sector. The Scottish Government 
has provided an additional £7.9 million for advice 
and support organisations, to help those who are 
affected by welfare reform. Of that, £5.1 million 
has gone towards the new £7.45 million making 
advice work grant funding programme, which we 
have established with Money Advice Scotland; 
£2.5 million has gone to Citizens Advice Scotland, 
to help bureaux across the country; and, last year, 
£300,000 went to help to relieve immediate 
pressures in those organisations. 

Those payments are for the generality of the 
pressure that those agencies face, but anyone 
would be bound to accept that the Scottish 
Government has made a fairly substantial effort 
towards funding those organisations. We would 
like to do what more we can, and we are 
constantly reviewing the position. The taxpayers of 
Scotland—through us as their stewards—are 
providing assistance to Money Advice Scotland to 
continue the excellent work that it does. I hope 
that that is appreciated. 

Hanzala Malik: I appreciate the fact that many 
voluntary organisations are being supported and 
that there are challenges, but my point is that we 
are relying more and more on those organisations 
to deliver something that they say that they cannot 
deliver. If they cannot deliver, yet we say that they 
are delivering, something is not right—something 
does not add up. With all due respect, all that I am 
saying is that we need to find a solution, which is 
not there at the moment. If providers say that they 
do not have the resource to meet the new 
demand, something needs to be done. 

Fergus Ewing: I will be a little more specific. 
We have clear information on the additional 
burden on the money advice sector, which I hope 
will assist the committee in considering matters 
further. Before we decided that mandatory advice 
would be required before entry into sequestration, 
we wanted to ascertain the likely additional burden 
on the money advice sector. An analysis was done 
and, as paragraph 25 of the policy memorandum 
says, the AIB estimated that advice is not taken in 
only 
“between 6-8% of current applications”. 

Under the LILA and apparent insolvency routes, 
people in about 90 per cent of cases get advice. 
To put it simply, in only about one tenth of cases 
of that sort—which form the majority—is no advice 
given. In that respect, the additional burden will be 
relatively modest. 

Another point relates to an important reform to 
which I have already referred. It will have a 
substantial and beneficial impact, particularly for 
debtors and debtors’ families who face the misery 
of debt—Mr Malik was right to talk about that. 
There will be a moratorium on diligence, which will 
give debtors six weeks of protection while they 
seek advice. That copies a provision that applies 
broadly under the debt arrangement scheme, 
which is a debt management scheme option. 

We are making the protections for debtors 
consistent across the range of debt law. That 
means that debtors will have an additional period 
of relief at the time of maximum stress when they 
are really up against it and thinking, “What on 
earth do I do? How do I pay the bills? How will I 
feed the children?” 

We are seeking to address the issues as best 
we can. The moratorium in particular will make a 
significant impact for the better and will perhaps 
address the concerns that Mr Malik is right to 
express and which I am sure that members across 
the committee share. 

Chic Brodie: You made the point about the 
impact that welfare reform is having on the theatre 
of debt and said that the taxpayer is substantially 
supporting help for the problems that debtors face. 
It is a shame that we cannot apply a financial levy 
to payday lenders, for example, to mitigate some 
of that tax spend. 

I know that you have regular meetings, but how 
do you envisage the AIB or the Government 
monitoring the workload of bodies such as 
Citizens Advice Scotland or Money Advice 
Scotland to ensure that we address the 
fundamental needs of debtors and, indeed, 
creditors? 

Fergus Ewing: I should, incidentally, refer to 
StepChange Debt Charity, which helped almost 
12,000 people last year through its free helpline 
and helped 6,000 people about an individual debt 
solution. I should not omit it from the roll-call of 
those significant organisations that are playing a 
part.  

We are in virtually constant contact with the 
money advice sector, so we hear almost 
immediately if there are any significant changes. 

Mr Brodie is right to refer to the impact of 
payday lending. I recently attended a working 
meeting in Inverness with the head of the local 
CAB, credit union representatives and local 
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authority people. They told me that the growth in 
payday loan problems was pretty close to 
astronomical, particularly among young men and 
women. 

That is a scourge of our times, and I wish that 
we had the power to do more, although I welcome 
the steps that the UK Government has taken, as I 
said to Jo Swinson last week when I met her 
briefly in London. We had a useful discussion 
about the progress that has been made but, with 
all due respect, we need to do more. The difficulty 
is that the payday loans problem is putting 
additional pressure—to go back to that issue—on 
the money advice world, so we are closely 
monitoring it. 

On the more narrow question about monitoring 
the workload as a consequence of the bill, we 
envisage that feedback forms will be built into the 
financial education module that will allow 
individuals who have undertaken it to comment on 
how useful it has been and what they have 
learned. Money Advice Scotland will collate the 
feedback and report it back to the AIB. That is a 
welcome step in a new initiative for part of a 
financial health service in Scotland. 

Margaret McDougall: If I understood you 
correctly, minister, you said that 10 per cent more 
people are likely to use money advice as a result 
of the bill but there will be no resources to follow 
that. 

Fergus Ewing: That is not really what I said. I 
said that a relatively small proportion of those who 
seek debt relief will not already be getting advice. 

We also expect that the other provisions that we 
will introduce, such as the moratorium on 
diligence, will provide much more practical help for 
the individuals involved to ease the pressure that 
would, in some cases, lead them to seek advice 
from multiple sources. That is what happens in 
practice—it certainly happened when I was giving 
advice. 

We have already provided funding of £7.9 
million to the sector. It is perfectly open to the 
Labour Party, the Conservative party or individual 
members to lodge amendments to the budget bill if 
they wish to make separate, additional provision 
on the matter. That is a perfectly legitimate step 
for any member to take. However, I suggest that 
the modus operandi that we have at the moment is 
about right. Nonetheless, we keep such matters 
constantly under review, precisely because of the 
increasing pressures on the money advice sector, 
which we fully appreciate. 

Alison Johnstone: I will ask about the increase 
in the duration of payment contribution orders from 
three to four years. Last week we heard from 
witnesses who were representing money advice 
non-governmental organisations, the Law Society 

of Scotland, creditors, Lloyds Banking Group and 
the Consumer Finance Association, and not one of 
them was in favour of the increase. 

Euan McPherson from Lloyds said: 
“bankruptcy is about wiping the slate clean and 36 

months is an adequate payment period.” 

The witness from Citizens Advice Scotland pointed 
out that the bill “was not consulted on” and that 
“it seems to be a bit out of left field”.—[Official Report, 
Economy, Energy and Tourism Committee, 30 October 
2013; c 3488.] 

Minister, can you elaborate on the reasons for 
extending the payment period and on the evidence 
that it will increase returns for creditors? Can you 
explain why the proposed increase was not in the 
consultation? 

Fergus Ewing: We think that 48 months is 
about right and that there should be consistency 
across the piece. Using the common financial tool, 
debtors who have been assessed as being able to 
make a contribution will be required to make 
payments throughout the payment period, which 
is—as has been said—48 months, although the 
bill makes provision for it to be varied. 

It is wrong to say that the Government did not 
consider alternatives. Other repayment timescales 
were considered, and respondents to the 
consultation initially favoured a five-year minimum 
period. I can share those consultation responses 
with Alison Johnstone. She did not allude to them 
in her opening remarks, so it would be useful for 
the record if we write to the committee with details 
of the consultees who did not say what she said 
but in fact said somewhat the opposite. 

The Scottish Government consulted further with 
stakeholders on the repayment period with regard 
to whether five years was an arbitrary timescale 
and stakeholders agreed that fixing the period at 
four years would better balance the needs of 
debtors and creditors. 

It is fair to say in general—and this is repeated 
at paragraph 3 of the policy memorandum—that 
bankruptcy law always involves a balance 
between the interests of debtors and creditors, 
and we have always sought to approach it in that 
way. The balance has shifted as times and mores 
have changed, and as debt problems have 
changed—and have, frankly, got worse. We want 
to live in a country in which debtors repay their 
debts and the money goes to the creditors 
wherever that is appropriate. 

Members have—quite rightly—debated the 
common financial tool and whether we are 
choosing the correct path in basing the tool on the 
common financial statement. The debate centred 
on whether we should use the tool developed by 
StepChange Debt Charity, which I have 
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mentioned. It has a slightly different model, and 
we are working closely with Lord Stevenson, 
Gillian Thompson and Sharon Bell from the 
charity. 

We have chosen the common financial tool for a 
number of reasons, one of which is that it is 
slightly more generous to debtors. The common 
financial statement will be the basis of our 
common financial tool when it is introduced—as 
we anticipate—in 2015, if the bill is supported by 
the Parliament and becomes law. That will lead to 
a slightly more generous system for the debtor, 
which is right, particularly for debtors with family 
and children whose needs do not change. 

Although the period is 48 months, the method of 
assessing contributions will be more consistent, 
because it will be based on one set of guidance 
rather than being calculated in accordance with 
section 32 of the 1985 act, which could permit a 
number of widely different conclusions. I am afraid 
that that is what has happened in a few cases that 
have been brought to my attention, although we 
have no overall statistical information on how 
consistently the act has been applied. 

The system will also be slightly less harsh to 
debtors overall, which will mean that there are 
likely to be fewer defaults, with all the problems 
that those entail. If debtors fail to make the 
payments, that triggers enforcement action, with 
all the corresponding unpleasantness and 
pressure. It would not be that different from 
sending round sheriff officers if we were able to 
say, “Well, you’ve broken your deal, so we are 
now going to take you to court.” 

Considering the matter in the round, I think that 
we have struck the right balance. However, given 
that Alison Johnstone has raised the issue, I make 
it clear to members that we will look closely at all 
those issues during the bill process. I am more 
than happy to do that if she wants to make any 
further representations to me specifically on the 
contribution period. 

Alison Johnstone: I would like to clarify that, 
last week, the witness from Citizens Advice 
Scotland said: 

“it seems to be a bit out of left field and it was not 
consulted on, but it is in the bill”, 

and Euan McPherson from Lloyds said: 
“The proposal was not in the consultation.” 

That is the lack of consultation to which I was 
referring. The witnesses last week made it clear 
that they were concerned. The witness from 
Citizens Advice Scotland said that: 

“The AIB did not appear to have done any research to 
show that the longer period would increase returns to 
creditors.”—[Official Report, Economy, Energy and Tourism 
Committee, 30 October 2013; c 3488.] 

He also expressed concern about breakages. I 
just want to make it clear that there are those who 
do not share the view that the longer period will 
increase returns to creditors and who believe that 
it could make life extremely difficult for debtors. 

11:15 
There was also general agreement on the 

discharge of bankruptcy. Currently, discharge of 
bankruptcy is automatic, as the minister will know, 
but the bill proposes to change that. Rachel Grant 
of the Law Society said that the introduction of 
automatic discharge by the Bankruptcy (Scotland) 
Act 1985 
“was seen as a huge step forward that would stop people 
ending up in bankruptcy in perpetuity”.—[Official Report, 
Economy, Energy and Tourism Committee, 30 October 
2013; c 3489.] 

ICAS also believes that automatic discharge 
should be retained to minimise bureaucracy and 
CAS has concerns about the definition of better 
co-operation that is required for discharge under 
the current proposals. Can the minister clarify the 
intent of the policy behind the removal of 
automatic discharge? Do you have any views on 
the increase in bureaucracy that will be caused by 
that? 

Fergus Ewing: To address the first part of 
Alison Johnstone’s comments, I am happy to hear 
more representations. I am aware that the 48-
month period was not unanimously supported. 
However, we will write to the committee with 
further details on that. I have already alluded to 
some of the information that I think is relevant, so I 
hope that the committee will consider it. 

Turning to the second point that Alison 
Johnstone made, it is very important to us that the 
financial health service has two aspects: rights 
and duties. There are rights for a debtor to be 
treated fairly and to have basic information about 
their debts. I am told that, at the committee’s 
session in Irvine, an awful lot of debtors said that 
nobody had ever sat down and explained to them 
how finance worked. They had a basic lack of 
understanding about how to run their finances. 

As well as the rights side, there is the duties 
side. Somebody who is sequestrated has a duty to 
co-operate with the trustee, which most debtors 
do. However, if they fail to do so, it is already the 
case that there is required to be an application 
disapplying the automatic discharge provision so 
that the trustee can, for example, continue 
inquiries to ascertain whether assets have been 
concealed or undertake other actions that they 
require. 

Annex A of the policy memorandum shows the 
form of statutory undertaking that the debtor will 
have to sign. The statutory undertaking sets out a 
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range of things that the debtor is acknowledging 
that he or she must do—for example, not incur 
credit of more than £500 without informing the 
lender or creditor in advance; disqualification from 
holding certain offices; and a duty to tell the 
trustee about all assets. That undertaking must be 
signed. 

We want to ensure in the financial health service 
that there is co-operation from the debtor. My 
understanding is that the principle that I have just 
enunciated received broad-based support in the 
course of the consultation and that the emphasis 
on co-operation was supported by many of the 
consultees. 

In our view, the removal of automatic discharge 
is not a retrograde step. With the introduction of 
the new case-management system there will be 
the facility for the trustee to make an application 
for discharge electronically. Therefore, in so far as 
the arguments relate to an increase in labour 
costs, those will be minimal. 

I did not remember these figures earlier, but 109 
out of the 129 responses to the consultation were 
in favour of the co-operation of a bankrupt 
individual being linked to their discharge. I am not 
sure whether the Law Society was one of the 20 
who were not in favour, but we will look into that 
and come back to the committee on it. 

Certainly, perhaps for the commonsense 
reasons that I have sought to elucidate, it is right 
that the debtor co-operates and that there is more 
emphasis on that. It is a minority who do not co-
operate, but they spoil it for those who do. It is 
therefore right that we look at that. The response 
to Alison Johnstone’s very reasonable question is 
that that is one of the reasons why we are 
proceeding with automatic discharge. 

Alison Johnstone: Citizens Advice Scotland is 
concerned that there is no definition of co-
operation and it felt that it might be helpful to have 
a bit more information about that. 

Fergus Ewing: I think that I am right in saying 
that, generally speaking, there are not definitions 
of all these words, the ordinary meaning of which 
is fairly straightforward—if I am wrong, I can come 
back to you. 

In relation to the question of non-co-operation, 
the bill does not change the action that a trustee is 
required to take when the debtor fails to co-
operate, preventing the trustee from carrying out 
their statutory duties. Section 64 of the 1985 act, I 
have just been reminded by Claire Orr—I should 
not have forgotten, really, because I used to use 
that act quite a lot and I certainly remember it—
already requires the debtor to take every practical 
step, in particular to sign documents, to enable the 
trustee to carry out his duties. 

The practical point is that the matters in respect 
of which the debtor has to co-operate are set out 
in the statutory undertaking in annex A to the 
policy memorandum. About 10 or 15 issues are 
set out where the debtor is signing, “I will co-
operate; I will tell you what my assets are; I won’t 
hide them; I will tell you if I move address.” 

If the debtor signs that document, as they will be 
required to do—it has been happening as a matter 
of practice but not as a matter at law, as I 
understand it, and not in a statutory form—there 
can really be no excuse for the debtor not to co-
operate. In the absence of a statutory undertaking 
there is no clarity, but the undertaking provides 
clarity about all matters of substance that the 
debtor must co-operate on. 

The word “co-operation” is in the statute 
already. It has already been the subject of quite a 
lot of judicial determination. Certainly, in a few 
court cases that I was involved with in which there 
were bankruptcy offences it was considered 
whether the bankrupt did or did not co-operate in 
relation to other statutory offences in bankruptcy. 

I will go away and consider whether we need a 
specific definition of “co-operation”, or indeed of 
any other terms that the committee feels may lack 
clarity, but I hope that I have given a sufficient 
answer this morning on that issue. 

Alison Johnstone: Another area on which 
there was common agreement from last week’s 
witnesses was a willingness to ensure that those 
discharged from bankruptcy could have a bank 
account. There was a lot of fairly positive 
discussion around that from everyone on the 
panel. Did the Government consider including 
provisions to help bankrupts either to keep open or 
to open a bank account after they had been 
discharged? 

Fergus Ewing: I am glad that Alison Johnstone 
has raised that point because it is extremely 
important. I am aware that some stakeholders 
have expressed their views on it, as Alison 
Johnstone rightly set out. 

We are aware of the proposed changes for 
England and Wales, which are set out in 
paragraph 16 of schedule 5 to the draft 
deregulation bill, to protect banks from late claims 
by trustees on bank accounts. We are quite clear 
that the stakeholder opinion is in favour of 
something being done in Scotland. 

We still have to consider a couple of things 
before we can come to a view on an amendment 
to the bill. We need to consider, for example, 
whether the provision would be within scope and 
within competence, because matters relating to 
banking, as I understand it, are generally 
reserved. I am expecting further advice on the 
matter. As soon as I have it, I would be happy to 
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see whether there is something that we are 
usefully able to do as part of the stage 2 bill 
process. I undertake to come back to the 
committee shortly after we have been able to get 
advice and have had an internal consideration of 
that advice. 

Alison Johnstone: Thank you. 

The Convener: That would be very helpful 
because the issue has come up in evidence and it 
is of interest to the committee. 

Chic Brodie: Minister, earlier you mentioned a 
financial tool and the guidance around it. You will 
be aware from the questioning this morning and 
from the submission from the AIB that the 
guidance around the common financial tool has 
not yet been produced—work on it has not yet 
even commenced—and that the 
“AiB cannot definitively state what the guidance will 
contain.” 

It is inevitable in these circumstances that one 
talks of processes, structures, services and so on. 
Given the intent that you have expressed several 
times today, which I share, will you ensure that 
debtors and creditors will be at the heart of the 
guidance, not just on the financial tool but on 
some of the other issues that we have discussed, 
and that it will not be subsumed as a result of the 
internal operation taking primacy? 

Fergus Ewing: I would like to give a broad yes 
in response to that question. Of course we do not 
want this to cause problems—quite the opposite. I 
am extremely confident that the common financial 
tool will bring clarity, consistency and 
transparency. That is the policy objective as set 
out in paragraph 34 of the policy memorandum. It 
will do that because there is no guarantee of 
consistency at the moment. That is almost 
inevitable because of the way in which section 32 
of the 1985 act is set out—it admits widely varying 
interpretations. The purpose of the common 
financial tool is to provide greater consistency. 

Mr Brodie is quite right to say that the common 
financial tool has not yet finally been devised; I 
think that that is an opportunity. However, it will be 
based on the common financial statement, which 
has been devised and, indeed, is used. The British 
Bankers Association approves it and, as Claire Orr 
said, it is used in relation to DAS, so it is tried and 
tested—there is already a car, to use the 
metaphor that Mr MacKenzie used in his 
questioning on the common financial tool. He 
asked whether it would be a car that could go to 
the desert and to the Antarctic. Without being 
unduly flippant, if it is to be a car, we will ensure 
that it is Vorsprung durch Technik. 

Hanzala Malik: It needs wheels though; without 
wheels it will go nowhere. 

Fergus Ewing: In all seriousness, I would like 
to address the point that Mr MacKenzie made 
earlier. I will want to be sure that the common 
financial tool takes account of the differing 
circumstances of people throughout Scotland, 
including people in rural Scotland and the 
Highlands and Islands. For example, the costs of 
transport—the costs of getting to and from work—
need to be measured in a sufficiently flexible way 
to cater for people who might live a long distance 
away from their work. I will personally ensure that 
issues of that nature are raised, and I am very 
grateful to Mr MacKenzie for having raised that 
extremely important issue. 

Some years ago, a measure was introduced—I 
think that I had something to do with it—to exempt 
from a person’s assets for the purposes of 
bankruptcy a car of modest value up to a certain 
level, which is now £3,000. That was precisely so 
that people who require a car to do their daily 
business and to live their lives would not be 
stripped of it when they were stripped of their 
status and made bankrupt. We want to look at the 
issue in a practical way, not a bureaucratic way. I 
would be grateful to work with the committee as a 
team and to hear of any other areas that it feels 
that the common financial tool should be devised 
to cover so that it reflects all the circumstances of 
people’s lives throughout the country. 

The Convener: We have dealt with a range of 
subjects. Does any member who has not asked a 
question want to do so? As no one does, we can 
call the session to a halt. 

I thank the minister and his officials very much 
for coming along. The committee will produce its 
stage 1 report in due course. 

11:28 
Meeting suspended. 
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BANKRUPTCY AND DEBT ADVICE (SCOTLAND) BILL: STAGE 1 
 

SUBMISSION FROM ALAN W. ADIE 
 
 
Introduction 
I am a former licensed insolvency practitioner, having surrendered my insolvency 
permit some four years ago. I entered the insolvency profession in 1983, and latterly 
ran my own business in Aberdeen, with more than 2,000 personal insolvency 
appointments in my own name. I wrote a book on Bankruptcy in 1995, and I am 
presently under commission by legal publishers to update that book, but only after 
the legislative reforms are implemented which flow from this Bill and other proposed 
legislation on personal insolvency. I have lectured for over 15 years on personal 
insolvency to students sitting the specialised insolvency examinations, and I have 
regularly updated the Personal Insolvency Study Pack used by these students. At 
present I am a freelance debt counsellor to business and consumers, and in August 
of last year, I became the first individual under the DAS Regulations of 2011 to 
become an approved money adviser in his own right for the Scottish Government’s 
Debt Arrangement Scheme.  
 
I can view the proposed legislation in an independent manner, because I now have 
no commercial interests which might sway me to take one view as opposed to 
another. I submitted my response to the Bankruptcy consultation in May of last year, 
and I have also responded to the Scottish Law Commission on their proposals for 
consolidation of the bankruptcy law in Scotland. 
 
In this current response I have used, for simplicity, the term “Clause” to denote the 
Bill and the term “Section” to denote the Bankruptcy (Scotland) Act 1985, shortened 
to “the 1985 Act”. 
 
What is your general view on the Bill and broadly, are you supportive of it? 
I am very pleased to see that so many of the proposals in last year’s consultation 
have not landed up in the Bill, and this may show that the consultation responses 
were recognised. As with most proposed legislation, however, we find some 
proposals in the Bill which were not trailed, and which did not form part of the 
consultation, and some of these are unwelcome. 
 
Time and space does not permit me to deal with some of the minutiae, the detail of 
which could be improved in the drafting. Suffice to say that I am broadly supportive 
of the measures proposed in the Bill, but in many parts of the Bill, I am extremely 
unhappy about the mechanism by which some of these measures are to be 
implemented, and in this regard I am referring to the transference of powers from the 
courts to civil servants, which I address in some detail below. 
 
Did you take part in the Scottish Government’s consultation on the Bill and 
have your views been reflected? 
Yes, but that simple answer in the positive does not indicate that I am happy with 
some of the proposals and powers which did not feature in the consultation but now 
appear in the Bill. 
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My view on the proposals within the Bill 
As previously stated, I am broadly in support of the measures proposed, and there is 
little point in extending the size of this document merely to endorse what is in the Bill.  
The following comments therefore relate only to those proposals which cause me 
some concern. 
 
Advice and Education 
There is unanimous approval to the concept that those entering “voluntary” 
sequestration should require money advice from an authorised person, and I 
endorse that. 
 
The term “money adviser” is commonly used by many to denote someone from the 
non-fee charging sector, and to not embrace insolvency practitioners and their staff.  
Arguably insolvency staff have far more knowledge and experience of the detail of 
sequestration procedures than those outwith the profession. It is regrettable that 
“money adviser” is used so often by the AiB in documentation regarding personal 
insolvency. If it is the intention of the AiB to include insolvency staff in giving 
approved money advice, I would suggest the AiB use a different term, to prevent a 
perceived alienation of the insolvency profession. 
   
Clause 2 of the Bill refers to a new Section 5C(2)(b) in the 1985 Act defining a 
“money adviser” as someone who has a “prescribed description”. In existing 
legislation quite recently enacted, viz. Regulation 3 of the Bankruptcy (Certificate for 
Sequestration) (Scotland) Regulations 2010, there is a definition of a person 
authorised to grant a Certificate of Sequestration and the “authorised person” mirrors 
those who can be approved money advisers in the DAS Regulations.  It is therefore 
difficult to understand why this same definition of “authorised person” cannot be used 
to define the “money adviser” who is now required to give a debtor financial advice in 
all cases involving a debtor application for sequestration, and thus avoid the 
necessity for “reinventing the wheel”. 
 
Moratorium on diligence 
This principle has to be welcomed, both from the point of view of the creditor who 
could expend time and costs unnecessarily, and for the debtor who will be under less 
creditor pressure during this period. At stakeholder meetings, when discussing the 
proposed moratorium, the question was asked as to whether such a moratorium 
should extend to creditors’ petitions for sequestration, as well as debtor applications, 
i.e. “compulsory” sequestration as well as “voluntary” sequestration 
 
Whilst conscious of the provisions of section 37 of the 1985 Act, this merely acts 
retrospectively to protect the vested estate of the debtor for the benefit of creditors 
generally. Section 37 does not give the above-mentioned double benefit of the 
proposed moratorium legislation. 
 
At present the existence of a creditor’s petition which has been presented to court, 
but where sequestration has not yet been awarded, can only be confirmed by virtue 
of an expensive search of the Register of Inhibitions and Adjudications. It is a 
statutory requirement (Section 5(6) of the 1985 Act) that the AiB has to receive a 
copy of any creditor’s petition on the day the petition is presented to the court. The 
AiB has the knowledge and could record this as an “unawarded” petition in the 
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Register of Insolvencies. The Register of Insolvencies is to be the place where all 
intentions are recorded which trigger the six week moratorium, and it will be this 
Register which is the all-encompassing database with access to creditors free of 
charge. Is it not therefore logical and consistent to register a creditors’ petition in the 
Register of Insolvencies? 
 
As far as the proposed new sections of the 1985 Act are concerned (sections 4A to 
4D, introduced by Clause 8 in the Bill), I am not the only one who finds the proposals 
as drafted extremely cumbersome and confusing, particularly 4D, almost to the point 
that it is impossible to pass comment. The potential moratorium periods relating to 
trust deeds are virtually impossible to ascertain. 
 
Recall of sequestration 
Perhaps the most welcome feature to me in the Bill was the procedure now to be 
applied when a debtor is seeking a recall order due to settling in full the claims from 
creditors and covering all the costs of sequestration. I am however not at all happy 
with the proposed involvement of the AiB in the process. The undoubted merits of 
the new proposals can be implemented independent of the involvement of the AiB in 
replacing the court. More on this matter below. 
 
There was no mention at all in the consultation that the present grounds for recall 
were to be altered in any way, and the explanation in paragraph 249 of the Policy 
Memorandum does not detail why there is a requirement to repeal one of the present 
grounds that the debtor “has given sufficient security for payment of the debts”.  
 
Transference of powers 
There is undoubtedly increasing time and cost pressures on the Scottish Court 
Service, and this will not be assisted by the current legislation to reduce the number 
of sheriff courts in Scotland. It is therefore laudable that, provided it is appropriate to 
transfer some functions from the court, then this should be seriously considered. 
 
Throughout the original consultation and now in the documentation accompanying 
the Bill, constant reference is made to “administrative” functions (paras. 226 & 229 of 
the Policy Memorandum) or to matters which are “straightforward” (para. 278 of the 
Policy Memorandum). 
 
Whilst I am prepared to accept that matters such as incidental applications under the 
proposed new section 63A may fall into this category of “administrative” or 
“straightforward”, I have to take considerable exception with the thought that the 
following functions are equally as “administrative” that they justify removing the 
decision-making responsibility from the justiciary to unqualified civil servants:  
 

 Trustee seeking directions (Clause 24 of the Bill) 
 Removal of trustee (Clause 29 of the Bill) 
 Agreeing Contingency Claims (section 35 of the Bill) 

 
We are dealing here with a judicial process. Whilst the vast majority of 
sequestrations are now consumer-debt sequestrations where the debtor has applied 
for self-sequestration, the seriousness of this judicial process should not be 
removed. There are still many important non-consumer sequestrations, and many 

335



4 
 

creditor-petition sequestrations, where it may be assumed that there will be less 
debtor co-operation than those cases where award follows a debtor application. 
Because the sequestration cases in which the AiB is appointed as trustee comprise 
a very high percentage of consumer debt cases, and the private insolvency 
profession tend to deal with creditor driven sequestrations, the exposure of the AiB 
to creditor driven and trading sequestrations is far less, and this is undoubtedly 
reflected in what in my view is an inexperienced approach to what functions are 
believed to be “administrative” and what are not.  
 
As an aside, para. 36 of the Financial Memorandum states that an application to 
court to defer a discharge “does not happen often” and there have only been 3 cases 
recently where AiB as trustee, has applied to the sheriff court for a deferral of 
discharge. If a similar poll had been taken of insolvency practitioners you would find 
a much higher incidence of such applications, and this again demonstrates the 
differing types of cases handled by the AiB as opposed to the insolvency profession, 
which then must question the statistical validity which underpins the policy making. 
 
Para. 274 of the Policy Memorandum refers to “Removal of trustee”, and the 
document states “it is understood that this is not a common process and therefore 
the Bill provides that AiB will deal with this type of application”. I would suggest that 
this rarity of court involvement would extend to all three matters which are the 
subject of the above three bullet points. But surely there is no logic here in the policy 
argument. Firstly the aggregate time of courts in any of these three matters is 
extremely low to achieve the objective of saving the time of the courts. Secondly and 
much more importantly, does the rarity of court involvement not show that these 
matters are quite the reverse of “administrative” and “straightforward”, and therefore 
require the involvement of legally qualified sheriffs, rather than unqualified civil 
servants.  
 
If fully trained and regulated insolvency practitioners feel that they require direction, 
that professional wishes those directions to come from the court, and not from an 
Executive Agency of the government, who considers it sufficiently unimportant of the 
retention of technical knowledge and experience within its staff, to allow the only 
exam-qualified employee to leave for another civil service department. Insolvency is 
a highly technical area, and the importance of experience and knowledge cannot be 
understated. Those in the legal and insolvency profession spend years in passing 
exams and have subsequent continuing professional educational requirements.  Are 
we really to believe that these qualified practitioners should seek directions from a 
civil servant as opposed to a sheriff? The idea is preposterous. 
 
Moving to the question of removal of a trustee, the proposed amended Section 29 of 
the 1985 Act will provide that “if the AiB is satisfied that there are reasons to do so” a 
trustee can be removed by the AiB without any requirement to consult the creditors, 
the commissioner(s) or anyone. This could lead to abuse by the AiB if a particular 
insolvency practitioner is under the radar solely of the AiB. The existence of an 
appeal process cannot be an argument to defend a situation where the AiB has 
greater powers than the recognised professional body which regulates and 
authorises that trustee to remain in practice. This is an absolutely impossible 
situation, and is undoubtedly a step far too far with what some people might suggest 
was a ridiculous power trip. 
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The incidence of a court application to determine the validity or otherwise of 
contingency claims is rare, and again rare because the legally qualified opinion of a 
sheriff is sought in determining what can be an extremely complex situation. 
 
I urge those who have the responsibility of voting on this legislation to seriously 
consider the proposals for the transference of powers, even if that were the only 
alteration to be made to the proposals in the Bill.  
 
Matters omitted from the Bill 
 
Relevant date for claims from creditors 
Where sequestration results from a creditor’s petition, the date of sequestration 
(being the date of presentation of the petition) is the relevant date for claims from 
creditors. The date when bankruptcy is awarded is always a later date, and during 
that intervening period creditors can continue to trade with the debtor and extend 
credit with no knowledge of the existence of the bankruptcy petition. There is no 
intention to have a six week moratorium where the sequestration is “compulsory” 
rather than voluntary. For the last five years there has been a provision in statute to 
allow for bankruptcy hearings to be continued, and this can extend for some 
considerable time the period between the date of sequestration and the date of 
award of bankruptcy. The present situation can be very detrimental to suppliers of 
sequestrated trading debtors. 
 
In the consultation there was an attempt to address this issue at 14.10, but those 
asking the question had completely misunderstood the facts.  There is no indication 
in the subsequent consultation report on responses as to whether responses were 
negative or positive, albeit that the questions were incorrect in the first place.  
 
There is a very simple drafting solution to this problem, although account should also 
be taken of the possibility of recording the warrant to cite to a creditors’ petition in the 
Register of Insolvencies (see above when commenting on the 6 week moratorium). 
 
Voluntary sequestration of a partnership 
A self-employed debtor who is a sole trader is entitled to present an application for 
his sequestration on the grounds that his apparent insolvency has been established 
by the actions of an unpaid creditor. If that same debtor had set himself up in the 
same business with his wife as a partner, and the financial problems of the business 
are such that apparent insolvency of the trading partnership has been constituted by 
the actions of an unpaid creditor, it is not possible for that partnership to present an 
application for its own sequestration. This seems both illogical and unjust. It is of 
course possible for a partnership to present a petition for its own sequestration with a 
concurring creditor, but it is widely known that it is almost impossible to obtain the 
co-operation of an unpaid creditor to incur time and costs in concurring for no 
financial benefit. The only other option at present is for the partners to grant a trust 
deed with the sole objective being to have the trustee exercise his entitlement to 
immediately convert the trust deed to sequestration in terms of Section 6 (4) (b) (ii). If 
this Bill is designed to modernise the legislation, surely we want to prevent this 
unnecessary convolution. The drafting solution here is so simple.  
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We have all been burdened for the last decade with never-ending legislation relating 
to personal insolvency, and although we expect to see subsequent legislation 
regarding thorny question of land attachment/the family home in sequestration, it 
was to be hoped that this “modernising” Bill would have produced clarification, 
simplicity, and logic, but I have raised only two matters which have been omitted in 
that objective. For once speed does not seem to be of the essence with this Bill, and 
I hope that serious consideration will be given to these two matters. 
 
Inaccuracies in documentation accompanying the Bill 

 In both para. 320 of the Policy Memorandum and para. 51 of the Financial 
Memorandum, it states that there are only three access routes to self-
sequestration. There are in fact four access routes, the fourth being where the 
debtor “has granted a trust deed (which is not a protected trust deed by 
reason of the creditors objecting, or not agreeing………….” – section 
5(2B)(c)(iii) of the 1985 Act. 

 Para. 92 of the Policy Memorandum describes DAS as a debt relief 
procedure, when it is in fact a debt management procedure 

 The glossary of terms continues to retain the obsolete status of “permanent 
trustee” 
 

And as a final thought………… 
Para. 43 of the Financial Memorandum estimates the costs  to amend the ROI  to 
allow the withholding of information on debtor’s addresses to take 8 weeks of IT 
development time at an aggregate cost of £24,000. Can the cost of this simple 
amendment be real?  I need say no more. 
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BANKRUPTCY AND DEBT ADVICE (SCOTLAND) BILL: STAGE 1 
 

SUBMISSION FROM ALISON ANDERSON BA CA MABRP, ARMSTRONG 
WATSON  

 
 
Introduction  
Armstrong Watson are ranked in the top 30 UK Accountancy firms of Chartered 
Accountants and Financial Advisors, by level of turnover.  
 
The Scottish Office of Armstrong Watson operates out of Dumfries.  Alison Anderson 
is an Insolvency Practitioner and has job title of Insolvency Director based in this 
office. The written evidence provided is from Alison Anderson as opposed to 
Armstrong Watson as a whole.  
 
Alison Anderson has been an Insolvency Practitioner since 2004 dealing mainly in 
the area of Personal Insolvency throughout Scotland and welcomes the invitation to 
supplement this written evidence by providing oral evidence at a meeting of the 
Committee on 9 October 2013.   
 
Alison Anderson is a member of the Institute of Chartered Accountants of Scotland’s 
Insolvency Committee; Member of ICAS Sub Committee for the Bankruptcy and 
Debt Advice (Scotland) Bill.   
 
General comments on the Bill 
I fully endorse the aim of the Bill to ensure that appropriate debt management              
and debt relief mechanisms are available to the people of Scotland and that these 
are fit for the 21st Century. 
 
I am concerned about the conflicting roles and responsibilities of the Accountant in 
Bankruptcy (AiB) as policy advisor, supervisor of debt management/debt relief 
services and supplier to those services which is not addressed at all in this Bill.  
 
It has been encouraging that the initial consultation process has ensured that some 
of the initial proposals have been abandoned, such as Creditor Petition’s being dealt 
with by the AiB, Commissioners being abolished and provision of Triage, all being 
reconsidered and removed.  
 
It is essential that the definition of a Money Advisor includes Insolvency Practitioner. 
I believe that this will provide the best advice to the individual.  
 
I therefore suggest that prior to Stage 2 of this Bill that further analysis and research 
is undertaken particularly in the following areas: 
 
Conflict of interest (AIB)  
Practicalities of the discharge procedures 
Please refer to the Appendix for detailed commentary on each section of the Bill.  
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Appendix 1  
 
Advice and education  
I fully support the principal objective that individuals should seek appropriate advice 
prior to statutory debt relief.  
 
I support the policy objective of seeking to prevent individuals from repeated financial 
difficulties. I consider that we should be providing advice much sooner than when a 
bankruptcy situation occurs 
 
I believe, having administered approximately 2,000 cases in Scotland since 2004 
that an appropriate financial education system may not have any real impact. There 
is limited or little evidence to suggest that there are significant debtors who become 
serial bankruptcies as a result of poor financial education.  
 
Payments by debtor following bankruptcy  
I fully support and endorse the Bill that debtors who “can pay should pay” and that 
there should be consistency across all debt relief solutions. I therefore welcome the 
introduction of a Common Financial Tool. I believe that a Common Financial Tool 
must however act as a guide/trigger and that appropriate professional judgement can 
still be taken. We must ensure the ability to treat every case as an individual.  
 
It is still unclear from the Bill whether the intention is that a Debtor Contribution Order 
(DCO) will be made in all cases where sequestration is awarded following a Petition.  
I believe this is not required in all cases and should be left to the Trustee to consider 
whether a DCO is required at the start.  
 
I do not consider that payment breaks in debtor contribution is required. The present 
current practice of informal payment breaks works well.  
 
Bankruptcy where debtor has few assets  
I am unsure of the benefits of discharge after 6 months in these types of cases. I 
consider this whole issue may lead to confusion for all, and businesses when a 
debtor is discharged from their bankruptcy but with conditions still attached to such 
discharges.   
 
Moratorium on diligence  
I agree with the policy objectives within the Bill to a moratorium on diligence.  
 
Application for bankruptcy  
I agree and support the policy objectives contained within the Bill as they relate to 
Applications for Bankruptcy.  
 
Administration of Estate  
I fully agree with the proposal to require creditors to submit claims within a defined 
period. I consider that a late claim should only be permitted in exceptional 
circumstances rather than on the basis of reasonableness.  
 
I fully agree and endorse the practical approach to enable a reduction in the first 
accounting period.  
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Discharge following bankruptcy  
I fully support the link between a debtor’s co-operation and their discharge. I am 
however concerned about the difference in process depending on who the Trustee 
is.   
 
I believe however that the system of discharge should be automatic to minimise 
bureaucracy and costs. It would encourage debtors to co-operate with their Trustee 
and allow them to receive discharge early if they were co-operating. I consider more 
consultation is required to ensure the practicalities of administering discharge of 
debtors is sufficiently dealt with.  
 
I support the repeal of discharge on Composition.  
 
I do not support that debtors who cannot be located are indefinitely deferred from 
discharge. This to me is penalising not necessarily non co-operative debtors. There 
should be a difference between deliberate attempts to avoid being located and 
someone who simply cannot be located.  
 
I do not agree that where the AiB becomes the Trustee when the debtor is untraced, 
that the costs of the original Trustee can only rank as a claim in the sequestration.  
 
I support the proposal within the Bill dealing with unclaimed dividends and unapplied 
balances.  
 
I support in principle that the re-appointment of a Trustee in circumstances that 
assets are discovered after the Trustee is discharged, can be dealt with by the 
Accountant in Bankruptcy rather than the courts.  
 
Records 
I support the proposed amendments to deal with Register of Insolvencies and 
modernise the Sederunt Book process.  
 
I support the provisions contained within the Bill relating to certain requirements in 
the Edinburgh Gazette.  
 
Functions of Sheriffs and Accountant in Bankruptcy  
I believe that when a process is purely administrative that this should be carried out 
by the Accountant in Bankruptcy.  
 
I consider that BRO’s should still be subjected to judicial review. It is important that 
investigation by a department of the AIB is separated from the granting of BRO’s.  
From the debtor’s point of view it is important that they have an independent judicial 
review available to them.   
 
Review of decisions made by Accountant in Bankruptcy 
I cannot see the purpose of an additional layer of bureaucracy. I also consider that 
the conflict of interest issue will only intensive because of this.  
 
Miscellaneous amendments  
No additional comments to make.  
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BANKRUPTCY AND DEBT ADVICE (SCOTLAND) BILL: STAGE 1 
 

SUBMISSION FROM THE ASSOCIATION OF BRITISH CREDIT UNIONS 
LIMITED 

 
 
Executive summary 
The Association of British Credit Unions Limited (ABCUL) welcomes this opportunity 
to submit evidence to the Scottish Parliament’s Economy, Energy and Tourism 
Committee on the Bankruptcy and Debt Advice (Scotland) Bill. We have consulted 
credit unions across Scotland at length on the issues it covers over the last few 
years, and we are grateful for this opportunity to convey the views of Scotland’s 
credit union movement to the Committee. 
 
ABCUL welcomes many of the Scottish Government’s proposals for reforms which 
could deliver a debt advice, debt management and debt relief service fit for the 
modern era and fairer to creditors and debtors alike. In particular, we welcome the 
stated principle that those who can pay their debts should do so. We believe it is 
very important that we step back from the culture of heavily marketed debt relief for 
commercial profit which has grown up, and better consider the adverse impact this 
can have on creditors and the wider Scottish economy, not least credit unions. 
 
We welcome a number of the key measures in the Bill, including, the: 

 requirement for anyone seeking debt management or statutory debt relief to 
first receive advice from an approved money adviser; 

 requirement for debtors’ whose insolvency can be seen as a result of poor 
financial capability to receive financial education; 

 adoption of a single standard common financial tool to calculate debtors’ 
contributions to all Debt Payment Programmes (DPPs), Protected Trust 
Deeds (PTDs) and bankruptcies; 

 extension of the payment period for PTDs from 3 years to 4 years; 
 power for the Accountant in Bankruptcy (AiB) to refuse to discharge a debtor 

who has not complied with the terms of their bankruptcy and co-operated with 
their trustee. 

 
However, we feel it is important to ensure these measures achieve their intended 
outcomes. In particular, we feel that: 

 those advisers providing the compulsory money advice must be independent 
from the person or company subsequently managing the recommended debt 
management or debt relief product, so that there can be no suggestion of a 
conflict of interest or a temptation to steer debtors towards the “solution” 
which delivers the biggest profit to trustees; 

 the common financial tool adopted must not be skewed towards the debtor or 
have allowances routinely “maxed out”, including allowances for what appear 
to be luxury items. When someone is unable to repay their debts in full, there 
must be a recognition that lifestyle sacrifices must be made in order to make a 
decent contribution to creditors; 

 while extending the payment period of PTDs to 4 years is welcome, we 
believe some PTDs should be allowed to run for at least 5 years relative to the 
debt to allow for a greater amount of funds to be ingathered and distributed to 
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creditors. An even longer payment period may be fairer to creditors in 
particularly high value PTDs. 

 
While we broadly welcome the measures in the Bill and believe it will represent a 
significant improvement to existing bankruptcy legislation, we are disappointed that a 
number of the proposals credit unions were particularly supportive of in the 
consultation process have ultimately been dropped from the final Bill and the PTD 
Amendment Regulations. In particular, credit unions would have liked to see: 

 a minimum debt level of £10,000 for entry into a PTD (rather than £5,000 as 
proposed), since lower debts should be repayable through DAS; 

 a minimum dividend of at least 30p in the pound for any Trust Deed to 
become protected, with trustees’ fees being cut when this appears difficult to 
achieve – not returns to creditors; 

 the exclusion from discharge of all debts incurred within 12 weeks of applying 
for debt relief as it is reasonable to assume that the debtor probably knew the 
debt would never be repaid; 

 consideration of exclusion from discharge of all debts to credit unions in PTDs 
and bankruptcies because credit unions are impacted disproportionately by 
debt write-off, damaging their ability to pay a dividend to savers or to lend to 
others in need. 

 
Credit unions in Scotland 
ABCUL is the main trade association for credit unions in Scotland, England and 
Wales. As a co-operative itself, ABCUL is owned, funded and democratically 
controlled by its member credit unions. The majority of Scotland’s credit unions are 
ABCUL members, and they in turn serve the majority of Scotland’s individual credit 
union members. 
 
Credit unions are not-for-profit financial co-operatives owned and controlled by their 
members for whom they provide safe savings, affordable loans and a range of 
ethical financial products. There are currently 107 credit unions in Scotland serving 
over 327,000 members, with combined assets of over £388 million, holding savings 
of £335 million and lending £240 million. 
 
Credit unions have had serious concerns about various aspects of debt relief for a 
number of years. As a movement rooted in the values of thrift, trust and honest 
borrowing, we are particularly concerned that an “easy debt relief” culture has grown 
up in recent times. There must be a better balance possible between the old shame 
and stigma of insolvency and the apparently blasé and routine attitude to debt relief 
widely promoted today. When we see debt relief products so extensively advertised 
on television, radio, online, in print and in public spaces, it is quite clear that in these 
very challenging economic times, selling debt relief is a hugely profitable business 
for some practitioners. 
 
In what are difficult economic times for individuals, small businesses and social 
enterprises alike, we welcome the Scottish Government’s stated intention to develop 
a “Financial Health Service” to minimise the impact of debt relief on the wider 
Scottish economy and to facilitate the financial rehabilitation of individuals forced to 
seek debt remedies. As local, ethical co-operatives often prepared to serve people 
whose only other option would be high cost alternatives, credit unions are especially 
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well placed to support this financial rehabilitation, and we hope the Scottish 
Government will recognise the unique and positive role credit unions play in 
Scotland’s economy and in communities across the country. 
 
Advice and education 
ABCUL welcomes the proposal that money advice from an authorised money 
adviser should be compulsory for all individuals considering any form of statutory 
debt relief. However, we have serious concerns about the quality and neutrality of 
the advice often given to individuals at present, especially when credit unions report 
examples of a debtor who could have repaid their debts through DAS instead 
entering a PTD which significantly enriches the trustee at the creditors’ expense. 
 
We therefore believe it is important that the quality of advice is monitored and 
inspected. To avoid any conflicts of interest, we also believe that where an 
insolvency practitioner is also an authorised money adviser, he/she should not serve 
as that individual’s trustee should a PTD or bankruptcy be the recommended option. 
 
ABCUL supports the Bill’s recommendations for mandatory financial education for 
certain debtors. We believe the value of credit union membership to help encourage 
a savings habit, provide affordable credit and generally help build a greater sense of 
financial responsibility could potentially be included as part of such education. 
 
Payments by debtor following bankruptcy 
ABCUL agrees that a common financial tool should be used to calculate an 
appropriate contribution from individuals towards their debts, and that the same tool 
should be standard in all DAS, PTDs and bankruptcies. We believe the best option 
would be a new Scottish Common Financial Tool established by the AiB in 
conjunction with key stakeholders, including credit unions. 
 
In this new Scottish Common Financial Tool, ABCUL would like to see a contribution 
to a credit union account established as one of the categories in recognition of the 
value of credit union membership and access to an ethical financial services 
provider, especially for people in need of “financial rehabilitation” who are seeking to 
rebuild their finances from insolvency. 
 
Credit unions feel that when a person is unable to pay their debts, there has to be an 
expectation that some luxuries must be forfeited so that they can pay as much of 
what they owe as possible. For example, the preservation of a heavy smoking habit 
or satellite television or the choice to drive to work should not take precedence over 
the repayment of debts. A situation which allows people to write off debts with no 
tangible impact upon their standard of living – especially in cases where an 
unaffordable lifestyle led to insolvency – sends out a very dangerous and morally 
corrosive message; essentially that “repaying debt is optional” – a situation which is 
not only bad for creditors, but is socially and economically unsustainable. 
 
ABCUL agrees that the law should be changed to allow an assessed contribution to 
be deducted directly from an individual’s wages as this should reduce the instances 
of payment programmes failing. For the same reason, we support the proposal to 
allow payment breaks up to six months. 
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Moratorium on diligence 
ABCUL is content for the proposed six week moratorium period to be introduced for 
bankruptcy as already exists for DAS, as we recognise that the requirement for 
applications to be submitted by an authorised money adviser (which we support) 
may lead to some delays in accessing debt relief, and it is fair that an individual who 
formally notifies their intention to enter bankruptcy should have protection from 
creditors from that stage. We are pleased that the Bill will limit debtors to one 
moratorium period in a 12 month period so that it is not open to abuse, and that the 
fact a debtor is subject to a moratorium will be notified through the Register of 
Insolvencies and the DAS Register. 
 
Administration of estate 
Credit unions are satisfied that creditors should submit claims within 120 days as 
proposed. However, we believe it should be 120 days from the date the creditor is 
first contacted by the trustee, with the onus placed upon the trustee to identify and 
contact creditors. 
 
Discharge following bankruptcy 
ABCUL believes it is important that debtor behaviour must be a relevant factor in 
determining an individual’s right to benefit from debt relief. If a debtor does not co-
operate with their bankruptcy or cannot be located, their discharge should be 
deferred indefinitely. We therefore welcome this proposal. 
 
Records 
We are satisfied with the proposal to remove the requirement to publish personal 
insolvency notices in the Edinburgh Gazette, with this information fully available 
online in the Register of Insolvencies. 
 
Functions of sheriff and AiB in bankruptcy 
ABCUL welcomes the proposal to transfer the power to make a Bankruptcy 
Restriction Order (BRO) from the sheriff to the AiB. Many credit unions have 
reported examples of debtor misconduct prior to or following the date of bankruptcy. 
In some cases, it appears the debtor has given false information in order to obtain 
the credit union loan which quickly becomes unrecoverable. While our preference 
would be for the exclusion from discharge of debts incurred in the 12 weeks prior to 
applying for statutory debt relief, it is important that requesting investigation into 
debtor misconduct and the issuing of a BRO is at least a simpler and more robust 
process. 
 
Review of decisions made by AiB 
ABCUL welcomes the creation of a review process for AiB decisions which does not 
require the expense and inconvenience of going to the sheriff. While our preference 
in the consultation was for an independent panel to have this function, we are 
hopeful that the proposal to allow the AiB’s internal compliance process to perform 
this function will prove equally effective. 
 
Conclusion 
ABCUL hopes this submission will be of use to the Committee as it considers this 
Bill, and we look forward to providing oral evidence on this subject in the autumn. 
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BANKRUPTCY AND DEBT ADVICE (SCOTLAND) BILL: STAGE 1 
 

SUBMISSION FROM THE ASSOCIATION OF BUSINESS RECOVERY 
PROFESSIONALS R3 SCOTTISH TECHNICAL COMMITTEE 

 
 
Introduction  
R3, the Association of Business Recovery Professionals, is the leading professional 
association for insolvency, business recovery and turnaround specialists in the UK.  
It promotes best practice for professionals working with financially troubled 
individuals and businesses. It has UK-wide representation and debates key issues 
facing the profession. Most insolvency practitioners (IPs) operating in Scotland are 
members.  
 
The Association’s Scottish Technical Committee participated in the consultation 
process that led to the Bankruptcy and Debt Advice (Scotland) Bill. Some of our 
views and recommendations are reflected in the Bill, but a significant number are 
not.   
 
General policy objective and our view of the Bill  
Broadly R3 supports the policy that “appropriate, proportionate debt management 
and debt relief mechanisms should be available”. We are not satisfied however that 
this Bill provides the intended solution.   
 
General comments 
We have examined the Bill in detail, but restricted our comments to a higher level 
review.   
 
We are concerned that the proposals compromise debtor choice and we are not in 
favour of this policy.  
 
Improvements to the drafting of parts of the Bill are needed. We will submit a note of 
the errors we have identified under separate cover.  
 
We do not support the removal of most of the sequestration process from the 
Scottish courts. Many of the matters the Accountant in Bankruptcy proposes to deal 
with will require judicial review or decision.   
 
Timings are inconsistent. The Bankruptcy (Scotland) Act 1985 (“the Act”) when 
introduced had consistent time scales (e.g. aquirenda, automatic discharge (subject 
to deferral) and contributions were all three years) and we would welcome a return to 
that consistency.    
 
If we have not commented on an aspect of policy or section of the Bill, we are 
broadly in agreement with its intention or drafting. However we may comment further 
should further points arise. 
 
No consideration appears to have been given to the impact of the Bill on the 
corporate insolvency regime. We are aware that work on the corporate insolvency 
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rules is ongoing and that it is intended to remove references to the bankruptcy 
legislation. We recommend that the new corporate rules be enacted prior to the 
passing of the Bill. 
 
Advice and education 
Mandatory money advice must be of the highest quality, and the party providing that 
advice must be suitably qualified. A system of redress for poor advice must be 
available. The definition of Money Advisor, which is not yet drawn, must include 
insolvency practitioners. We recommend that debtors with complex financial affairs 
must take specific insolvency advice.  
 
We believe that most debtors can budget. Since the reason for their insolvency is 
likely to be lack of income, corresponding policy initiatives in relation to welfare 
reform, housing, education, a living wage and payday loans should be considered.  
 
We do not support the policy that discharge of the debtor is linked to financial 
education.  
 
Payments by debtor following bankruptcy 
We support the policy of consistency and transparency of calculation of debtor 
contributions across various debt relief procedures or management programmes.  
With no details on how the proposed Common Financial Tool (CFT) will look or 
operate, it is difficult to comment further however. For it to be effective  the CFT must 
have a degree of flexibility, otherwise a rigid programme of contribution will, in our 
experience, be more likely to fail and thus defeat the intention of improved returns to 
creditors.  
 
There is no evidence that a debtor contribution order (DCO) for four years will 
improve returns to creditors. There is an additional cost of monitoring, in gathering 
and distributing a fourth year of contributions. In our experience, the longer the 
process, the more likely it is to fail. Further it is not clear why the debtor and the 
trustee should be permitted to extend the four year period and this seems to 
contradict the policy intention of a fixed four year period of contribution. Payment 
breaks already happen in practice and the Bill simply codifies this. We are not sure 
why a break should be restricted to 6 months. We have already raised our concerns 
that re-commencing contributions after a break period is notoriously difficult. No 
consideration seems to have been taken of the impact of a debtor wishing to make 
payments post discharge to buy out the trustee’s interest in a property, which could 
see the period of sequestration extend to up to 6 years. This cannot support a policy 
of debtor rehabilitation.  
 
Bankruptcy where the debtor has few assets  
We understand that the Minimal Asset Procedure (MAP) will introduce a process of 
bankruptcy-lite, and remove any confusion in respect of the Low Income Low Asset 
procedure. Generally we support this policy. We think it inconsistent however that a 
MAP debtor should be discharged after just 6 months, albeit with the possibility for 
that period to be extended to 12 months. In a full sequestration, discharge is no 
longer to be automatic. It is our view that the discharge policy should be the same in 
all bankruptcy processes.   
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Moratorium on diligence  
We understand the policy intention to have a common 6 week period of moratorium 
pre-entry to statutory debt relief procedures. However the relevant sections of the Bill 
do not clearly achieve this. For example, it is not clear when the protected trust deed 
moratorium starts – is it before the trust deed is granted or when it is granted?   
 
The term “diligence” is not defined anywhere in the Bill and this will give rise to 
complications and potentially court actions. It is not clear how the moratorium 
provisions will interact with the existing provisions of section 37 of the Act (Effect of 
Sequestration on diligence). More consideration needs to be given to how these 
provisions are drafted. 
 
Further, generally as a policy, we do not support the appeals and review process of 
the Accountant in Bankruptcy. It is not clear how the review and appeal process will 
affect the moratorium but we are concerned the moratorium period might be 
extended unduly.  
 
Application for bankruptcy 
Section 10 of the Bill introduces section 11B to the Act “Refusal of debtor application: 
inappropriate application”. Although this power is already contained in the 2008 
regulations and is being moved to primary legislation, the terms of this section are 
too vague and widely drawn and fail to take account of the role of the courts in 
awarding sequestration. If an application satisfies the technical requirements of the 
Act, the court is compelled to make the award. Giving the AIB the right to refuse to 
award sequestration on the grounds of it being inappropriate gives the AIB a power 
which is not extended to the courts in a creditor petition.   
 
This introduces an element of subjectivity to a summary application process where 
there should be no discretion.  
 
Administration of estate 
We are broadly supportive of insisting creditors claim early in a process, however in 
our opinion the pre-2008 position adequately provided for this.    
 
We agree that the ability to shorten the first accounting period should be introduced 
but think that a minimum 6 month period is arbitrary. To effectively support early 
payment to creditors, the length of the first accounting period should be determined 
by the circumstances of the case and not subject to any minimum period.  
 
Discharge following bankruptcy  
The concept of a debtor’s automatic discharge was introduced in the 1985 Act to 
directly address the deficiencies of the 1913 Act, where a debtor’s discharge was not 
automatic, and many were sequestrated in perpetuity. We do not agree that there 
should be a reversion to a system whereby there has to be an application for 
discharge. In addition, the complexities of the Bill’s provisions as they are drawn will 
cause many practical problems and are not proportionate to the issue. We are also 
very concerned that the proposal that discharge be made dependent on co-operation 
was not subject to consultation, nor was it adequately highlighted at stakeholder 
events. The existing system of automatic discharge with a robust process of deferral 
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works effectively. If the Scottish Government wishes, it could widen, or indeed 
define, the grounds for deferral, and specifically include debtor co-operation and the 
financial education of the debtor.  
 
We do not believe that the process of Discharge on Composition is redundant. This 
process can be particularly helpful for debtors and creditors where early discharge or 
asset protection is appropriate. These will become increasingly important issues if a 
four year payment and acquirenda regime is introduced.  If the Scottish Government 
wished to simplify the composition process, it could bring into force the relevant 
provisions of the Act.  
 
Records  
The notice of an application for recall in the Register of Insolvencies must also give 
creditors notice of their right to lodge answers to the application.  Alternatively, other 
provision for notifying the creditors of their right to lodge answers must be made.  
 
Functions of sheriff and the Accountant in Bankruptcy in bankruptcy  
We do not support the principle of transferring what are currently judicial processes 
from the courts to the Accountant in Bankruptcy. Such work needs to be done by 
those with appropriate qualifications and experience. This experience exists in the 
courts and the accountancy, insolvency and legal professions. As an officer of the 
court, a Trustee must have direct access to the court for directions, guidance or 
resolution, in exactly the same way as a Liquidator or Administrator has. The 
introduction of the Accountant in Bankruptcy into this process is fundamentally 
misconceived. The framework proposed in the Bill will add delay and cost to the 
process and is neither suitable nor appropriate to deal with potentially complex 
scenarios which require immediate resolution.  
 
We accept that responsibility for the recall of sequestration on the grounds of 
payment in full will transfer to the Accountant in Bankruptcy and recall will be 
awarded after payment has been made.   
 
The concept of interim recall is however fundamentally flawed. Either a debtor is 
sequestrated or he is not. Since the recall process is to be simplified (per point 
above) we can see no benefit of an interim recall process to debtors or creditors.   
 
Proposed new sections 17C and 17D to the Act should be removed from the Bill.  
 
Proposed new section 17E(1)(b) and 17E(4) should also be removed. Discretion is 
inappropriate if the grounds of recall are payment in full. Discretion is for the court.  
 
Section 17F will require corresponding amendment to remove references to interim 
recall, discretion of the Accountant in Bankruptcy and the imposition of conditions.  
None of these are appropriate.  
 
Review of decisions made by Accountant in Bankruptcy  
The Bankruptcy Restriction Order (BRO) regime should remain with the court and 
should be pursued in cases where the debtor has been unwilling to agree to 
restrictions by virtue of a Bankruptcy Restriction Undertaking (BRU).  Sequestration 
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impacts an individual’s status in a variety of ways, and a BRO continues to restrict 
the debtor post discharge.    
 
The relationship between the period of sequestration, discharge of the debtor, 
deferral of discharge and a BRO is still muddled. The idea of bankruptcy restrictions 
was to address conduct issues and punish the debtor with deferral of discharge 
designed to benefit creditors. However, it is still not clear whether deferral of 
discharge is designed to benefit the creditors or to punish the debtor. If the debtor’s 
discharge is no longer automatic, what role does the BRO play?  
 
We recognise the amendments to section 63 and proposed new section 63A of the 
Act attempt to allocate responsibility for remedying defects between the court and 
the Accountant in Bankruptcy. However, the drafting is not clear and so open to 
interpretation. Certain matters must go to the Court. Some timescales cannot be 
extended (e.g. section 39A).  
 
The introduction of myriad self-review and appeal processes by the Accountant in 
Bankruptcy is fundamentally misconceived. The Accountant in Bankruptcy has a 
significant conflict of interest in reviewing her own decisions and the court plays an 
important role in separating these powers. We accept that she could deal with 
routine administrative matters but think that the Bill’s presumptions as to what are 
routine and administrative are not always correct.  
 
The right to value a contingent claim must remain with the courts. Both liquidation 
and administration currently rely on this provision. It is highly inappropriate for the 
Accountant in Bankruptcy to be dealing with such complex legal matters. These are 
not simple numerical calculations but usually turn on a point of law or evidential 
matters. We can cite for example the case of Burton, Noter [2010]CSOH1741, 
referred to with approval by the Supreme Court in re the Nortel Companies, re the 
Lehman Companies and re the Lehman Companies (No.2)[2013]UKSC522. 
 
Conclusion  
A return to the consistency and clarity of earlier legislation would be welcome.  
 
We accept the good intentions and some of the changes but there is much in this Bill 
that is flawed and we welcome the opportunity to present our concerns to the 
Committee at the evidential stage.  
 
 
 
 

                                                           
1 http://www.scotcourts.gov.uk/opinions/2010CSOH174.html  
2 http://www.supremecourt.gov.uk/decided-cases/docs/UKSC_2011_0259_Judgment.pdf  
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BANKRUPTCY AND DEBT ADVICE (SCOTLAND) BILL: STAGE 1 
 

SUBMISSION FROM CALLCREDIT INFORMATION GROUP 
 
 
Introduction 
This document provides the response of Callcredit Group (“Callcredit”) to the 
Scottish Parliament’s Economy, Energy and Tourism Committee’s “Call for evidence 
on the Bankruptcy and Debt Advice (Scotland) Bill Stage 1”, issued June 2013. 
 
As a UK consumer credit reference agency, Callcredit facilitates the sharing of data 
on how people manage their repayment commitments. Relevant official information, 
such as insolvency records and monetary court judgments, are also reflected 
appropriately. Consumers have statutory access to the data that Callcredit compiles.   
 
Callcredit welcomes the opportunity to provide our views on the Bill. Recent years 
have seen an emphasis on the need to ensure that lending to consumers, and any 
collection of arrears, are always responsible and affordable. Information sharing 
about personal bankruptcy and debt relief is central to achieving these aims. This is 
the theme which underpins our response.   
 
Our views are expressed here for the first time, as we did not respond to the initial 
consultation. We do not take a general view on the Bill. Various aspects fall outside 
our area of expertise, and we limit our response accordingly. 
 
Common Financial Tool 
We welcome the proposed introduction of a Common Financial Tool and the 
consistency this should bring to the treatment of debtors. To ensure this consistency, 
we urge that a Tool should be adopted which is identical across all parts of the UK, 
and operates clearly and transparently.   
 
Debtor Contribution Order 
It is proposed that a standardised 48 month Contribution Order will be applied, rather 
than the Trustee needing to apply for an income payment order. As discharge from 
bankruptcy may be granted after 12 months, the Order may be expected to usually 
extend well beyond discharge.   
 
This is likely to prove a substantial financial commitment on the part of the former 
bankrupt, and one which will affect their ability to afford new payments during the 
term of the Order. To ensure responsible lending, the existence and amount of such 
a contribution should be made available through the data feed provided to the Credit 
Reference Agencies (“CRA Feed”). This would allow it to be taken into account when 
calculating affordability alongside other scheduled commitments. 
 
Minimum Assets Process (“MAP”) 
It will be important to differentiate on the Register of Insolvencies (“RoI”) and the 
CRA Feed when bankruptcy has been entered through the MAP, due to the 
significant differences in how this kind of bankruptcy is subsequently treated.  
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Post Bankruptcy Restriction 
We question the value of permitting discharge from a MAP bankruptcy after 6 
months, then to be followed by a 6 month period under Post Bankruptcy Restriction. 
While recognising the reduced administration required by MAP may support early 
discharge, we believe that the introduction of Post Bankruptcy Restriction adds 
unnecessary complication for all parties, and lacks genuine benefit to the bankrupt.   
 
It is proposed to limit the amount of credit which can be obtained by the debtor to a 
maximum of £2,000. By definition, debtors who have accessed bankruptcy through 
MAP will have little or no earned income and will most commonly be dependent on 
welfare benefits. It is unlikely that within 6 months of bankruptcy these debtors could 
have sufficient disposable income to service credit debt of any but the smallest 
amount. Should they begin to earn sufficient disposable income so soon after 
bankruptcy is granted, surely some should be contributed towards the bankruptcy. 
 
The Enterprise and Regulatory Reform Act 2013 recently repealed provisions for 
early discharge from bankruptcy in England and Wales. These had been introduced 
by the Enterprise Act 2002 with the intention of encouraging early rehabilitation. On 
review the expected benefits were not obtained, and the provisions were 
subsequently repealed.   
 
We urge that the case for early discharge must be fully explored, to establish the 
likelihood of being able to borrow and any other expected debtor benefits. These 
should be set against the costs which will be incurred by the creation and 
administration of Post Bankruptcy Restrictions, before this policy is pursued. 
Following this analysis, a policy of standard 12 month discharge may prove more 
appropriate.     
 
If Post Bankruptcy Restrictions are introduced, these should be highlighted by 
incorporating in the RoI and CRA Feed to ensure lenders are made aware in cases 
where they apply.  
 
Moratorium on Diligence 
The intention is stated that where a consumer successfully applies to be made the 
subject of a moratorium on diligence, a record of this will be made available. We 
agree with this approach. It is vital that as much notice as possible must be given of 
the detail of changes to the RoI and the CRA Feed, to allow information to be 
provided accurately to lenders and collections agencies, who can then suppress the 
consumer from their scheduled activity.   
 
Discharge following bankruptcy 
We agree with the proposal that automatic discharge should be replaced by the need 
to apply to obtain discharge. The indefinite deferral of discharge is also appropriate. 
It will again be important to ensure that any changes to the RoI are fully reflected in 
the CRA Feed. 
 
Records and form of Register of Insolvencies 
We welcome removing the power to prescribe the form of the RoI from the Act of 
Sederunt (Sheriff Court Rules) 2008 to regulations made by the Scottish Ministers, 
as this is likely to make changes more visible and transparent. It is important that 
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changes to the RoI are also actioned in respect of the CRA Feed where appropriate, 
with sufficient notice to allow us to amend internal processes. 
 
Debt Arrangement Scheme 
The volumes of debt payment plans made through the Debt Arrangement Scheme 
have seen sharp increases in recent years, as the Scheme has been modernised 
and made more accessible to debtors who need it. This growth demonstrates the 
success of the Scheme, as it offers a viable alternative to other forms of debt 
resolution.   
 
It is not currently possible to access the Scheme Register in an automated fashion, 
and Credit Reference Agencies are therefore unable to reflect payment programmes 
under the Scheme on debtor credit files. This raises the possibility that such 
individuals could be subject to inappropriate marketing and offers of credit, or 
contacted for collections by creditors or their agents who are unaware of the 
existence of a payment plan.  In addition, their commitment to the plan may not be 
reflected in affordability calculations.   
 
We ask the Committee to recognise the increasing importance of this information 
being available as volumes grow, by recommending that records from the Scheme 
Register should be incorporated into the existing CRA Feed, to uphold responsible 
lending and collections activity.   
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BANKRUPTCY AND DEBT ADVICE (SCOTLAND) BILL: STAGE 1 
 

SUBMISSION FROM CARRINGTON DEAN 
 
 
The Carrington Dean Group is a personal financial solutions company and provides 
both personal and corporate insolvency services. Our Managing Director, Peter 
Dean, is both a qualified Chartered Accountant and a licenced insolvency 
practitioner with more than 30 years’ experience.  
 
We provide the full range of financial solutions for individuals and companies. We 
also offer approved money adviser services and are one of the three main providers 
of Debt Payment Programmes under the Debt Arrangement Scheme.  
 
We are Approved Payment Distributors under the Debt Arrangement Scheme. 
 
We welcome the laying of this Bill by the Scottish Government and are grateful for 
the opportunity to make a submission to the Committee to consider in relation to the 
Bill. For reasons of brevity we focus only on areas where we have concerns. 
 
Advice  
We broadly support the requirement that all debtors entering a formal statutory 
remedy will be required to first seek advice from an approved money adviser or 
licenced insolvency practitioner, including those debtors wishing to apply for their 
own sequestration. 
 
We do have concerns, however, that there will be insufficient access to advice. For 
example, we understand that in Glasgow there are at least nine free sector agencies 
able to provide access to the Debt Arrangement Scheme. However there are 
currently only three advisers in the free sector doing so. We have also concerns from 
our own experience that if advice is a requirement for debtors going bankrupt, similar 
access issues may arise. For example, we understand that at present, despite the 
fact that many free sector advice agencies are able to sign certificates of 
sequestration, many are currently unwilling to do so. 
 
Obviously as a commercial organisation, we are prepared to provide access to 
services, however, there are many clients on low income for whom it would be 
unethical for us to provide fee charging services. Although many private sector firms 
do undertake pro-bono, this cannot remove the need to have an adequately funded 
free advice sector. 
 
Therefore we welcome the requirement that all debtors must seek advice. However 
we must caution that unless there is adequate access to services available these 
new provisions may actually prevent people accessing remedies.  
 
Education 
We are cautious about this innovation. 
 
We accept education has a role to play in helping ensure debtors are rehabilitated 
and assisted to avoid repeating the mistakes of the past. However we strongly 
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believe that more emphasis should be placed on preventative measures and 
introducing financial education into the school curriculum. 
 
We are also at this stage concerned that trustees will be required to decide who 
should and should not have to undergo a course of financial education. This may 
become an area of dispute between trustees and debtors. The Bill is not clear how 
these disputes will be resolved and is silent on any review or appeal process against 
a trustee’s decision.  
 
We are also concerned that trustees will be required to determine whether debtors 
are fit to undertake a course of financial education for reasons of mental or physical 
health. Trustees are highly qualified, but not necessarily in these areas. Will expert 
advice be required before a trustee can make an assessment? 
 
We are also concerned what form the financial education will take and how it will be 
funded. If it is merely an online box ticking exercise, any real benefit may be 
negligible. 
 
It also appears to us that some of those who will not be required to undertake a 
course will be those who possibly should. For example those who have previously 
undertaken a course within the last five years: surely these are a group who should 
be required to undertake the course again, as it clearly failed the first time. While 
some of those who will be required to undertake a course, such as those being 
investigated for a bankruptcy restriction order, are possibly unlikely to benefit as 
often the issue involved is not a lack of education, but issues of dishonesty, 
recklessness and addiction. 
 
Common Financial Tool 
We support the introduction of a common financial tool for all statutory remedies, but 
believe this cannot be a one size fits all tool.  
 
We are reassured by the Scottish Government’s announcement that they will be 
adopting the Common Financial Statement, as this allows discretion and, we believe, 
sustainable payment plans.  
 
We would only caution that the statement must be adopted and used in the spirit in 
which it is provided by the Money Advice Trust and additional guidance should not 
be provided that requires it to be used in a manner not intended.  
 
Debtor Contribution Orders 
In principle we support the introduction of the power for the Accountant in 
Bankruptcy to issue a Debtor Contribution Order when a sequestration is awarded 
and this will be legally enforceable. We believe with the adoption of the Common 
Financial Statement this will help reduce the possibility of disputes arising between 
debtors and trustees. 
 
We are concerned, however, that although the Bill gives debtors the right to request 
a review and ultimately an appeal against any decision of a trustee to vary an order, 
it would appear there are no provisions to allow such a right against the original 
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decision of the Accountant in Bankruptcy, leaving it unclear how such disputes 
where they arise will be resolved.  
 
Payment breaks 
We are concerned that the Bill is not clear whether debtors will be required to make 
48 payments before a debtor contribution order is complete or whether the payment 
period will only be for 48 months, but not necessarily requiring 48 payments. 
 
There will be circumstances where debtors’ circumstances change and although 
they are not able to continue making payments, they are not refusing to co-operate. 
When this occurs the  Bill only  allows the  debtor themselves to request a payment 
break for up to six months, extending the payment period to 54 months, but it is not 
clear to us why a debtor would do this when their circumstances have changed and 
they are not able to continue making payment. These debtors could not be accused 
of failing to co-operate, but it clearly would not be in their interests to apply for a 
payment break, as this would extend the payment period beyond 48 months. Nor 
does it appear logical to us why the payment period should be extended when there 
is no failure to co-operate. If someone cannot afford to make a payment, they cannot 
afford to make a payment. 
 
We are also concerned that the circumstances in which a debtor may apply for a 
payment break are overly restrictive. Often when debtors do request a break in 
payments, this is not because a drop in income, but because of unforeseen 
circumstances, such as a car or boiler breakdown that leads to unexpected costs for 
the debtor. We believe the circumstances when payment breaks can be applied for 
should allow for these types of emergencies. 
 
48 month payment period 
We are concerned by the decision to lengthen the minimum contribution period in 
sequestration to 48 months, which will mean bankrupt debtors will pay longer in 
Scotland than anywhere else in the UK. This decision does not appear to be 
supported by any tangible evidence to show that the current 36 months period is too 
lenient or that debtors can afford to pay for longer. We are concerned that 
lengthening the period without such evidence, or evidence that it will result in a 
significant increase in returns to creditors, will only lead to more debtors defaulting 
on payments and disputes arising. 
 
Automatic discharge 
Related to the above issue we are concerned that the abolition of automatic 
discharge after one year will mean that it is not clear when a debtor should receive 
their discharge.  
 
Assuming they have co-operated with their trustee, many debtors will expect a 
discharge as soon as a trustee is able to grant it, which will be after one year. 
However, many trustees may be reluctant to do so until the 48 month payment 
period expires, even if the debtor has co-operated. This could potentially cause 
dispute where debtors believe they should be discharged, which may result in 
requests for reviews or appeals to the sheriff. Some debtors may even refuse to co-
operate with the trustee if they believe the trustee has been unreasonable in not 
allowing them a discharge after one year. 
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We believe this disparity between the payment period and the point when a 
discharge can be granted may also result in many debtors not appreciating they are 
required to pay for 48 months. We find this is often the case at present with the 36 
month payment period and one year discharge. 
 
We believe that, unless the debtor has failed to co-operate with the trustee, it should 
be clear when the debtor should be granted a discharge. We believe that this should 
be the same as the payment period. This would bring the law in relation to 
sequestration back into line with the law for protected trust deeds. 
 
We are also conscious that automatic discharge was originally introduced with the 
Bankruptcy (Scotland) Act 1985 because of the number of debtors who were left un-
discharged for lengthy periods of time and do not believe it would be desirable to 
return to this situation.  
 
Minimum Asset Procedure 
We also have concerns in relation to the new Minimum Asset Procedure that will be 
introduced to compensate for the removal of the Low Income Low Asset route into 
bankruptcy. With the introduction of the LILA route, many debtors were finally able to 
access a debt relief remedy if they could show they satisfied the income and 
minimum asset criteria, notwithstanding they were no longer entitled to a fee waiver 
and had to pay a £100 application fee. 
 
However, since the bankruptcy application fee was doubled in June 2012, many of 
these debtors have now again been obstructed financially from accessing a debt 
relief remedy, evidenced by a 60% decrease in LILA applications in the first year of 
the increase.  
 
It would now appear to us that the driving force behind introducing the new Minimum 
Asset Procedure is to introduce an administration light procedure to minimise cost 
and make debt relief accessible to low income debtors again. 
 
However we believe the new procedure will only cause further confusion, possibly 
disincentivising some debtors from seeking remunerative work. 
 
First is the issue of the six month automatic discharge. This appears unfair when 
other debtors will possibly not be discharged and will have to pay for 48 months. We 
also believe it is unfair that debtors under the new MAP will also be able to have 
individual assets valued up to £1,000 (with a maximum amount of assets of £2,000) 
and AiB will not be able to realise these during the procedure. In the case of a 
normal bankruptcy, such assets could potentially be realised, if they were not exempt 
(for example, company shares). 
 
We recognise and fully support the need to have a debt relief remedy available for 
debtors on low incomes with minimum assets; however, we believe the proposed 
procedures are unnecessarily complex and confusing. We also believe the maximum 
amount of debt allowed for debtor’s using this procedure is too low at £10,000 and 
should be closer to the average level of debts that debtors using the LILA Route 
have, which is approximately £17,000. 
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We believe the issue could be resolved by having one type of bankruptcy for all 
debtors, but introducing either a reduced fee or waiver for certain debtors who are 
either wholly dependent on social security benefits, have an income below a certain 
level or receive means tested benefits. This would ensure all debtors are treated 
fairly, albeit not equally. 
 
Transference of power 
We have concerns about the significant transference of powers from the courts to 
the Accountant in Bankruptcy that is proposed by the Bill. 
 
We accept this is part of a process that began with the Bankruptcy and Diligence etc. 
(Scotland) Act 2007, when AiB was given power to award debtor applications. That 
reform has widely been welcomed and shown to be a progressive reform, so we 
accept there is a case for considering which other powers may be transferred. 
 
We are concerned, however, that there is a risk that the role of the courts in 
bankruptcy law will be seen as an archaic throwback to the past. We do not accept 
this is the case and we believe there are dangers in transferring powers from the 
judiciary to the executive without proper consideration. 
 
In relation to non-controversial matters, we have no objection to these powers being 
transferred, such as giving AiB power to cure defects or recall bankruptcies where 
debtors are able to pay off debts in full. We see these amendments as inherently 
sensible and in everyone’s interest. 
 
Where we do have concerns is in relation to matters such as debtor contribution 
orders or bankruptcy restriction orders, which may be controversial and cause 
disputes. We have already touched on our concerns in relation to debtor contribution 
orders, but believe possibly with the introduction of the Common Financial 
Statement, this may ameliorate some of the issues. 
 
We are concerned, however, about the proposal to give AiB the power to issue 
bankruptcy restriction orders.  
 
Since 2008, when bankruptcy restriction orders and undertakings were introduced, 
there have been in excess of 60,000 sequestrations in Scotland. Despite this, AiB’s 
office has only found approximately 150 cases where the conduct of the debtor 
warranted some form of bankruptcy restriction to be applied. In 102 cases the 
debtors have voluntarily granted undertakings and in only 30 cases have AiB felt it 
necessary to apply to the court for a bankruptcy restriction order (at the time of 
writing 20 have been granted and 10 are still pending). 
 
Given that such a small number of cases are involved, we are unclear why AiB now 
feel it necessary to request these powers are transferred to them. Bankruptcy 
Restriction Orders have a quasi-criminal nature to them, as often the conduct 
complained of could result in prosecutions. We believe that it is appropriate that 
requests for such orders are heard in front of a sheriff. We also believe this is 
desirable, as a court hearing emphasises the gravity of the issues involved.  
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We are concerned that if these powers are granted, there will be a dramatic increase 
in the number of Bankruptcy Restriction Orders being granted, and we would like to 
know if safeguards will be in place to prevent such an increase. We know debtors 
will be able to appeal against Orders; however, this will involve legal costs and from 
our experience the problem is the appeal process is rarely used by debtors in 
bankruptcy. 
 
To put the effect of this proposal in context, it could be argued that the proposed 
changes would be tantamount to giving the police the powers to sentence criminals 
once arrested, denying them a fair hearing and telling them that if they believe they 
are innocent, it is up to them to appeal. 
 
There is also a danger that the gravity of a Bankruptcy Restriction Order will be 
diluted as it will be the result of an administrative decision, rather than one made by 
a sheriff and the deterrent effect of such orders on debtors will be lessened. 
 
In relation to Bankruptcy Restriction Undertakings, we believe these encourage 
debtors to acknowledge unacceptable conduct and give an undertaking as to their 
conduct going forward. We believe this is positive behaviour by debtors and should 
be encouraged. 
 
For these reasons we oppose the repealing of those provisions relating to 
Bankruptcy Restriction Undertakings. 
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BANKRUPTCY AND DEBT ADVICE (SCOTLAND) BILL: STAGE 1 
 

SUBMISSION FROM CHRISTIANS AGAINST POVERTY 
 
 
Introduction 
Christians Against Poverty (CAP) is a national charity which offers free debt 
counseling to a wide variety of individuals across the UK. CAP reaches local 
communities through its centre network, which uses local churches to provide a face-
to-face assistance in clients’ homes. The majority of the debt counseling and advice 
is delivered from Head Office directly to the client, with centres providing emotional 
and pastoral support to debtors.  
 
CAP also delivers a money management course, the CAP Money Course, through 
local churches across the UK. This course is suitable for all, regardless of 
indebtedness, and is a revolutionary tool in assisting individuals to manage their 
finances. A large proportion of CAP Money Course delegates (just under 80% of 
those interviewed) reported they had passed on skills from the course on the friends 
and family.  
 
Currently, there are around 218 churches delivering our core debt counseling 
functions, 14 of which are in Scotland. There are also 60 churches delivering the 
CAP Money Course in Scotland. Christians Against Poverty did take part in the 
consultation, along with many other money advice organisations. 
 
General view on the Bill 
Christians Against Poverty believes that reform of bankruptcy law in Scotland is 
essential, and we agree broadly with the Scottish Government in this respect. We 
also agree with the aims of the Bill as stated in paragraph 3 of the Policy 
Memorandum. That is, the debt relief framework in Scotland should ensure that 
individuals have access to fair and just processes of debt management and relief, 
that where individuals can pay their debts they should pay, and that creditors should 
be able to secure the best return possible in light of the previous principles. 

 
However, the general tone of the Scottish Government’s consultation paper 
appeared to impress the position that the current system is too easy on debtors. The 
paper regularly emphasised the need to increase the dividend to creditors, to tighten 
the ‘generous’ Common Financial Statement, and the need to ensure that debtors 
who can pay do so 

 
CAP believes that many debtors, including many of our clients, rarely evade 
payment unless they are unable to pay, nor do our clients take the ‘easy’ route of 
bankruptcy lightly. Indeed, many our clients often consider bankruptcy as a last 
resort. 

 
In addition, we do not believe that the Bill does enough to improve access to debt 
relief, particularly bankruptcy. Although bankruptcy should be considered a remedy 
of last resort in respect of indebtedness, there are currently barriers which deny very 
poor debtors access to debt relief. 
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Advice and education 
Christians Against Poverty agrees with the Scottish Government that it should be 
mandatory for a debtor to receive advice from a suitably qualified individual before 
being able to access a statutory form of debt relief.  

 
In respect of education, we agree with the Scottish Government that financial 
education is extremely important, and we agree that good financial education can be 
an effective method of preventing unmanageable indebtedness. Indeed, the CAP 
Money Course was developed in response to the observation that some of our 
clients struggled to manage their finances competently.  

 
However, we have some concerns with the Scottish Government’s approach. Firstly, 
we believe that education of this nature should be incentivised instead of being 
mandatory. In other words, we believe that financial education should be seen as a 
positive thing as opposed to being used as a punishment for bankruptcy. Secondly, 
we believe that prospective section 43B(2)(a)(iv) is an inappropriate indicator of 
whether an individual needs financial education. Many of our clients move from a 
Debt Management Plan to bankruptcy due to a change in circumstances, such as a 
loss in employment. We strongly believe that it is incorrect to assume that an 
individual needs financial education as a result of redundancy or illness.  
 
Payments by debtor following bankruptcy 
Christians Against Poverty agrees that there should be a single common financial 
tool for all statutory debt relief remedies. We believe that the most effective way of 
ensuring the best return for creditors from a debt relief remedy is to create a budget 
that is sustainable. This leads to regular, reliable contributions for creditors. We are 
therefore pleased that the Scottish Government will be adopting the Money Advice 
Trust’s Common Financial Statement as the single common financial tool.  

 
We agree that the AiB should have the power to make Debtor Contribution Orders in 
accordance with the Common Financial Tool. In addition, we consider it to be 
appropriate in most cases for the contribution to be deducted from a debtor’s 
earnings where the debtor has failed to pay the contribution. However, we would 
anticipate that the trustee would investigate the reason for default before taking such 
steps.  

 
We agree that it may sometimes be appropriate for a payment break to occur during 
a Debt Payment Plan or a Protected Trust Deed, and we therefore agree in principle 
with the payment break provisions being used for these remedies. However, we do 
not believe that payment breaks are appropriate when an individual is bankrupt. 
Where a bankrupt individual is unable to pay a Debtor Contribution Order, we believe 
that it would be appropriate for the trustee to vary the order rather than grant the 
debtor a payment break. 

 
Bankruptcy where the debtor has few assets 
Christians Against Poverty believes that, where an individual is unable to pay his 
debts, he should be able to access a statutory debt relief remedy. We believe that 
there are already too many barriers to bankruptcy in Scotland, particularly the 
requirement to have not been bankrupt within the last 5 years and the lower debt 
limit. Such barriers do not serve the interests of creditors or debtors. Where a debtor 
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is unable to pay his creditors, being unable to access bankruptcy does not increase 
the chances of the creditor recovering monies owed. We believe that access to 
bankruptcy should be available to anyone who is unable to re-pay his debts.  

 
We believe that the new ‘MAP’ (minimum assets process) will not go far enough to 
ensure that debtors can access fair, proportionate debt relief. Although the MAP will 
allow debtors to be discharged after 6 months, we do not believe this is the most 
important issue to debtors. We believe that for the MAP to be an effective debt relief 
remedy, there should be no lower debt limit. We currently have around 5% of our 
clients who would be unable to access bankruptcy in Scotland due to their debt level 
being less than £1,500. This creates perverse incentives for such debtors, leading 
them to either increase their debt or ignore correspondence from creditors in order to 
hope that the debts become prescribed.  

 
In addition to the above, some of the criteria for the MAP will not serve the interests 
of debtors or creditors. For instance, we believe that the requirement to be in receipt 
of benefits for 6 months before application will create an unnecessary barrier. 
Despite the feedback from some of the respondents to the previous consultation, we 
do not believe that the majority of debtors, in this current financial climate, would give 
up their employment in order to access bankruptcy.  

 
Furthermore, preventing debtors from accessing bankruptcy more than once every 5 
years (10 in the case of MAP) creates an unnecessary barrier. We believe that, in 
the current climate, there are many impoverished individuals who are struggling to 
pay their bills. For many, a large gas bill or unexpected car repair bill can tip a 
household into unmanageable debt. Such debtors may need debt relief, and will be 
unable to access it with no advantage to the creditor. We believe that barriers such 
as these are unnecessary. If a debtor has acted recklessly, a Bankruptcy 
Restrictions Order is a suitable remedy, without excluding those who are genuinely 
in need. 

 
We agree with the Scottish Government that, ultimately, it is in the interests of 
debtors and creditors alike to reduce the costs of insolvency. We previously 
suggested to in our consultation response that the Scottish Government should 
explore the possibility of replicating the English Debt Relief Order scheme. This 
scheme operates differently from bankruptcy because there is no trustee appointed 
or vesting of estate. It is accepted that the debtor has no means to pay, and 
therefore the debtor is granted a 12 month moratorium, after which the debts are 
discharged. We believe this to be fairer and more effective than the proposed MAP 
scheme, which will still need the appointment of a trustee and the vesting of estate. 

 
Moratorium on Diligence 
Christians Against Poverty is pleased that the Scottish Government is introducing a 
moratorium on diligence. However, we believe that where a debtor eventually enters 
into a Debt Payment Plan, interest and charges should be stopped at the date of 
intimation. We agree with the limit on the number of intimations within a 12 month 
period. 
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Vesting of estate after sequestration 
Christians Against Poverty does not believe that it is practical or appropriate for the 
acquirenda period to be extended beyond the period of discharge. We believe that 
this will remove certainty for debtors, and will create extra unnecessary costs.  
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BANKRUPTCY AND DEBT ADVICE (SCOTLAND) BILL: STAGE 1 
 

SUBMISSION FROM THE CHURCH OF SCOTLAND 
 
 
The Church of Scotland has adopted a priority to the marginalised and bias to the 
poor. We welcome serious consideration of the needs of those whose means are 
smallest when considering reforms in this area of financial services. Often our 
poorest neighbours pay more for credit, utilities and other basic services. We ask 
that parliamentarians continue to prioritise people of low income and limited means. 
 
In May 2012 the General Assembly agreed to: 
 

 Urge the Church and Society Council to raise concern with the Scottish 
Government with regard to the proposed changes to bankruptcy law 
especially with regard to the risk of further deterioration of the ability to 
pay. 

 Call on the Westminster and Holyrood governments to pursue policies 
which reduce injurious levels of personal debt 

 Call on the UK and Scottish governments to promote financial education in 
schools and colleges as a priority. 

 
We therefore agree to the principle of the proposals relating to money advice for 
those considering accessing a statutory debt relief or debt management product and 
the requirement for individuals to participate in financial education. (Policy 
Memorandum paras. 18-33) 
 
We also welcome the discussion of bankruptcy where the debtor has few assets 
through the introduction of ‘minimum assets process’ to replace the ‘Low Income 
Low Asset’ route. (Policy Memorandum paras. 74-88)   
 
We hope that the Committee will take particular care over scrutiny of these sections 
of the Bill to ensure that an appropriate product for people with low or no income is 
accessible and that relevant and professional sources of advice and information are 
made available. 
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BANKRUPTCY AND DEBT ADVICE (SCOTLAND) BILL: STAGE 1 
 

SUBMISSION FROM CITIZENS ADVICE SCOTLAND 
 
 
Introduction  
Citizens Advice Scotland (CAS) is the umbrella organisation for Scotland’s network 
of 81 Citizens Advice Bureau (CAB) offices. These bureaux deliver frontline advice 
services throughout more than 250 service points across the country, from the city 
centres of Glasgow and Edinburgh to the Highlands, Islands and rural Borders 
communities.    
 
We welcome the opportunity to respond to the call for evidence on the Bankruptcy 
and Debt Advice (Scotland) Bill. The Citizens Advice Service is a key component of 
the debt advice landscape in Scotland, providing access to debt solutions for 
thousands of clients every year. In 2011/12, bureau took on over 15,000 debt cases 
with a total debt of nearly £200 million. Any changes to bankruptcy law and the debt 
relief model will have a significant impact on the advice that bureaux provide and the 
outcomes for clients.   
 
We believe that debt advisers, who play such a key role in helping individuals to 
access much needed debt relief, should have a strong voice in the future shape and 
direction of debt relief and bankruptcy. This response is based on the views of debt 
advisers in bureaux as well as on the experiences of clients gathered through social 
policy evidence.    
 
Executive summary 
CAS is supportive of the majority of the Bill, although we have concerns about 
various sections that we would like to see addressed or clarified:  
 

 The proposed Common Financial Tool underpins the whole system and it is 
crucial that it strikes the right balance between debtors and creditors, as a tool 
that favours unrealistically high contributions would lead to missed payments 
and debtors falling out of debt solutions. We therefore welcome recent 
indications from the AiB that the Common Financial Statement, used by 
citizens advice bureaux and most stakeholders, will be used in the new 
system, and would like confirmation of this decision.  

 We are concerned that increasing contribution periods from 36 to 48 months 
may result in a growing number of debtors who cannot maintain those 
contributions, resulting in increased hardship. We understand that this 
proposal is aimed at supporting the full costs recovery policy of the AiB.  
However, ultimately debt relief is for people who have no other way of 
managing their debts, and increased failures will have an impact on both 
debtors and the AiB’s costs.  

 The fee for bankruptcy remains a barrier to debt relief for many low income 
clients. We welcome the suggestion, if confirmed, that the fee for the Minimal 
Assets Process (MAP) will be around £100 instead of the current £200 for the 
Low Income Low Asset (LILA) route into bankruptcy. However, this remains a 
significant amount of money for many low income debtors, and we would 
welcome further flexibility in how the fee can be paid.  
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 CAS is broadly supportive of mandatory advice for all those considering debt 
relief, although it is of equal importance that this advice is appropriate for the 
debtor’s needs. With this in mind, we are concerned at the recent change to 
the DAS regulations that money advice can be provided by organisations or 
individuals working towards type 2 of the Scottish National Standards for 
Advice and Information whereas previously an attainment of type 2 was the 
minimum standard, if the organisation was not a CAB, local authority, 
insolvency practitioner or authorised by the DAS Administrator. It is unclear 
whether there is a time limit for working towards type 2 or whether this can be 
open-ended. Without a defined time limit, this may represent a watering down 
of money advice standards. We would therefore welcome further clarification 
of what advice standards will be expected of organisations who will give 
advice on statutory debt relief. 

 Financial education may be beneficial in principle, but the lack of detail in the 
proposals makes this benefit difficult to judge. We would welcome further 
detail from the Scottish Government on what mandatory financial education 
will entail, including the format that it will be delivered in and the source of the 
training.   

 We are disappointed that the Bill makes no mention of the problems that 
undischarged bankrupts experience retaining their bank account. The majority 
of debtors lose their bank account after being made bankrupt and struggle to 
open a new account. This goes against the principle of financial rehabilitation 
outlined in the Bill, as a bank account is an essential service in today’s 
society. The issue is currently being addressed by the UK Government for 
England and Wales, and we believe the Scottish Government should address 
this issue as a matter of urgency in the Bill.  

 
Response to the call for evidence 
 
What is your general view on the Bill and broadly, are you supportive of it?  
Citizens Advice Scotland is supportive of the majority of the Bill, although we have 
concerns about various sections that we would like to see addressed or clarified, as 
we have outlined in the executive summary. We believe there is at least one 
omission in the Bill which we would like to be addressed.  
 
We are disappointed that the Bill takes no cognisance of the difficulties that the 
majority of undischarged bankrupts experience in keeping hold of or opening a bank 
account. There is currently only one major bank in the UK who will open a bank 
account for an undischarged bankrupt, with a limited number of branches in 
Scotland. The Insolvency Service in England and Wales recently that found that only 
27% of people are able to retain their bank account on the making of a bankruptcy 
order. 55% of bankrupts will struggle temporarily and then get a new account. 18% 
will not be able to get a bank account of their own. 
 
AiB statistics show that almost 9,000 people in Scotland were made bankrupt in 
2012/13. Using the figures above, around 6,500 will have lost their bank account, 
almost 5,000 will have struggled to get a new account, and 1,600 will have been 
unable to open a new account at all. This situation clearly goes against the intentions 
outlined in the Bill which aims to rehabilitate debtors. While debtors may be expected 
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to have mandatory financial education, they may have no access to a bank account. 
Bureau evidence shows the impact that this can have on clients, including being 
unable to receive employment pay and paying more for essential services. 
 
A South of Scotland CAB reports of a client having difficulty opening a bank account 
after being made bankrupt. He is having to have his salary paid into his girlfriend’s 
account. He also received an HMRC PAYE repayment cheque, but cannot cash it as 
he has no bank account. He had travelled a round trip of around 90 miles to go to a 
different bank as there are so few alternatives in the area.  
 
A North of Scotland CAB reports of a client who received a letter from his bank 
stating that they were closing his account in 30 days as he had breached the terms 
of the conditions. The client stated he went into an unauthorized overdraft by £3. He 
gets a state and private pension, and earnings from working 5 hours per week paid 
into his account. He has no other bank accounts, and has been sequestrated though 
will be discharged in July.  He applied for a basic bank account with two other banks 
but this was declined. The bureau phoned the client’s bank but they are unwilling to 
change their decision, although they state that they have done so on previous 
occasions. The bureau thereafter discussed other options with the client, with a Post 
Office account a last resort. As the client has income and requires an account for 
direct debits, the Post Office account is not the best option.   
 
We believe that the Bill represents an ideal opportunity to address this situation. In 
England and Wales, the Department of Business, Innovation and Skills, alongside 
the Insolvency Service, have drafted an amendment to the draft Deregulation Bill 
that reduces financial risks for banks that offer accounts to undischarged bankrupts 
(http://insolvency.presscentre.com/Press-Releases/Change-of-law-to-help-more-
bankrupts-open-bank-accounts-69054.aspx). There is therefore a risk of a two-tier 
system in the UK where debtors in Scotland may be penalised significantly more 
than their English or Welsh counterparts, due to their lack of ability to access a bank 
account. The Bill represents an opportunity to address this issue.  
   
Did you take part in the Scottish Government’s consultation on the Bill and 
have your views been reflected?  
CAS responded to the original consultation in May 2012 and we have subsequently 
attended and contributed to a number of stakeholder events regarding the proposals. 
The original proposals have been changed significantly, such as the proposal for 
numerous levels of bankruptcy, which suggests that the AiB and the Scottish 
Government have listened to stakeholder feedback. The AiB recently suggested two 
further decisions not mentioned in the Bill, such as the reduction in the fee for 
bankruptcy to around £100 and the use of the Common Financial Statement, which 
we welcome and would like confirmed in this process.  
 
What is your view on the following proposals within the Bill?  
 
Advice and education:  
CAS is broadly supportive of mandatory advice for all those considering debt relief, 
although we are concerned that this will place additional pressure on advice services 
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that are already operating at or near capacity. Mandatory advice must be matched 
with adequate support and resources for those providing the advice. 
 
It is equally important that the advice received by the debtor is suitable and 
appropriate for their needs. Citizens advice bureaux often advise clients whose debt 
situation has been made worse by previous advice that they received on a debt 
product. Therefore, the quality and appropriateness of the advice is important, as 
poor advice can be more detrimental than no advice.  
 
With this in mind, we are concerned at the recent change to the DAS regulations that 
money advice can be provided by organisations or individuals working towards type 
2 of the Scottish National Standards for Advice and Information whereas previously 
attainment of type 2 was the minimum standard, if the organisation was not a CAB, 
local authority, insolvency practitioner or authorised by the DAS Administrator. It is 
unclear whether there is a time limit for working towards type 2 or whether this can 
be open-ended. Without a defined time limit, this may represent a watering down of 
money advice standards. We would therefore like further clarification of what advice 
standards will be expected of organisations who will give advice on statutory debt 
relief.  
 
The policy objective of providing a financial education role, as part of the ‘Financial 
Health Service’, could have a beneficial impact for debtors. However, the lack of 
detail in the Bill makes this impact difficult to judge, particularly around the format of 
the financial education. It is not clear from the proposals how the education will be 
delivered, who will provide it, and how participation will be judged. We do not know 
whether this will consist of group sessions (with potential confidentiality issues), 
whether there will be consideration of differing educational levels, or whether the 
education will be personalised or generalised.  
 
It has been suggested that financial education may be provided in an online format, 
which may be inappropriate for many debtors. A recent survey of bureaux found that 
over half of clients seeking advice on benefits did not have access to the internet at 
home. We therefore suggest that the financial education will need to be in a number 
of flexible formats that are accessible to all debtors. The detail of these proposals, 
currently lacking, will determine whether this is a successful policy.  
 
Payments by debtor following bankruptcy  
We are broadly supportive of the principle of a Common Financial Tool for Scotland 
and that this should underpin the new system of debt relief. However, we were 
concerned by the proposals in the initial consultation which we believe would have 
been inflexible and would have resulted in debtors attempting to make unsustainable 
contributions. It is imperative that the proposed Common Financial Tool strikes the 
right balance between debtors and creditors, as a tool that favours unrealistically 
high contributions would lead to missed payments and debtors falling out of debt 
solutions. This outcome would undermine the whole new model for debt relief. 
 
Citizens advice bureaux, and most other stakeholders, use the BBA figures in the 
Common Financial Statement when assessing debtor contributions. These figures 
are accepted across the UK and we believe strike the right balance between the 
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debtor and the creditor. We therefore welcome recent indications from the AiB that 
the Common Financial Statement will be used in the new system, and would like 
confirmation of this decision.  
 
Using the common financial tool, the debtor will pay an assessed contribution during 
a payment period of 48 months. This is an increase from the current 36 month 
period. We are concerned that increasing contribution periods may result in a 
growing number of debtors who are unable to maintain those contributions, resulting 
in increased hardship. We understand that this proposal is aimed at supporting the 
full costs recovery policy of the AiB. However, ultimately debt relief is for people who 
have no other way of managing their debts and increased failures will have an 
impact on both debtors and the AiBs costs.  
 
The Bill proposes allowing an assessed contribution to be deducted directly from the 
debtor’s wages, where the debtor fails to make two payments. While we understand 
the reasoning for this proposal, we would argue that this should only be used as a 
method of last resort. Debtors may be in employment where disclosure of their debts 
through this method may put their position at risk. For example, a debtor who works 
for a financial institution or who handles a large amount of money at work. The 
debtor contribution order must therefore only be used where all other routes of 
payment have been exhausted.  
 
We welcome the proposal for a ‘payment break’ of up to six months for debtors who 
are unable to continue making an assessed payment, which will apply across all debt 
relief and debt management products. This will help to ensure that a short-term 
unanticipated change in circumstances will not automatically cause the agreement to 
fail. 
 
Bankruptcy where debtor has few assets: introduction of ‘minimum assets 
process’ to replace the ‘Low Income Low Asset’ route  
We are broadly supportive of the introduction of the ‘minimum assets process’ 
although we would like clarification on some points in the Bill and also confirmation 
of whether the fee for MAP will be lower than it currently is for LILA. We welcome 
aspects of the proposals, including the six month discharge from bankruptcy and the 
retaining of the £1,500 lower limit on total debt.  
 
The experience of citizens advice bureaux is that LILA has been a successful policy 
initiative in helping people with low incomes to access debt relief, although the fee 
has proved to be a barrier for some. We want to ensure that the Bill maintains the 
access to debt relief for low income debtors that is currently available.   
 
We are concerned that the narrowed criteria for MAP may shut the door to some low 
income debtors who can currently access the LILA route to bankruptcy. This would 
mean that more rigorous contributions will be expected of these debtors in the 
mainstream sequestration process (where they will need to make payments for 48 
months). We would welcome details about the debtors who may lose out as a result 
of the MAP proposals. 
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We are concerned that there will still be a fee for MAP (currently £200 for LILA), 
although we welcome recent indications from the AiB that the fee will be around 
£100 for MAP due to the reduced administration costs involved and the low income 
of the debtors that the proposal is aimed at. We would welcome confirmation that the 
fee for MAP will be lower than that currently charged under LILA.  
 
While a reduction in the fee would be welcome, we are concerned that some debtors 
will still struggle to afford the fee. Bureau evidence shows that the LILA fee already 
acts as a barrier to debt relief for many low income debtors, and will continue to do 
so under the new regulations.   
 
Since the introduction of the £200 fee for bankruptcy in June 2012, citizen advice 
bureaux in Scotland have recorded 796 issues in which the debtor has been unable 
to afford to pay the fee. This figure is based on statistical recording from around 85% 
of bureaux, which suggests that the actual figure will be higher than this. Comparing 
year-on-year figures (Jan-Mar 2012 compared to Jan-Mar 2013), shows that cases 
in which the debtor had been unable to afford the fee increased by 59%, suggesting 
that the increase in the fee from £100 to £200 has increased this barrier.   
 
Case evidence from bureaux shows the types of low income clients that are unable 
to afford the £200 fee for bankruptcy and the consequences this holds for them. 
Being unable to afford the fee can serve to make the client’s debt worse, through 
continuing interest, charges and deductions from benefits, which can impact on the 
health of the client.    

 
An East of Scotland CAB reports of a veteran who is unable to afford the £200 fee 
for bankruptcy. The client served in the army and now suffers from Post Traumatic 
Stress Disorder. The client has rent and council tax arrears, which accrued due to 
the client’s inability to deal with finances, bills or benefit applications. He would like to 
apply for LILA as he feels that the stress caused by his debt is having a negative 
effect on his mental health. However, he cannot afford the £200 application fee, 
which is almost three times his current total weekly income. If the client is unable to 
apply for bankruptcy, direct deductions from his benefit to go towards his arrears will 
equate to over 17% of his total weekly income. The bureau helped the client to apply 
to a veterans charity for help paying the fee.  
 
Case evidence from bureaux suggests that on-going welfare reform may be making 
the fee even less affordable for clients. Many welfare reforms involve a benefit 
reduction (the ‘bedroom tax’) or the removal of a benefit (the sickness benefit 
reassessment) both of which impact on a client’s ability to both stay out of debt and 
to afford the fee when bankruptcy is their best option.  
 
An East of Scotland CAB reports of a client who is unable to afford the £200 
application for bankruptcy, partly due to the impact of the ‘bedroom tax’. The client 
has been unemployed for six months and now suffers from chronic anxiety and 
depression which has resulted in him being unable to leave the house. He is 
claiming ESA and has no savings. As he lives on his own in a two bedroom house, 
he is now deemed to be under occupying his tenancy and is having to make 
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contributions towards his rent. He does not think he could rent out the spare room 
due to his mental health problems. The client would like to address his debts through 
LILA, but cannot afford the fee as his essential expenditure currently exceeds his 
income.  
 
There is an option of paying the fee in instalments, which is aimed at making the fee 
more affordable. However, debtors must pay all the instalments before they can 
have an application accepted. For those on a very low income, this is in effect saving 
money in a place that they cannot access in the case of an emergency, and we 
therefore have few clients that choose this option.  
 
Given that the fee acts as a barrier to debt relief for people with very low incomes, 
we would argue that the fee either needs to be reduced or alternative methods of 
payment introduced. MAP will require ‘minimal administration’ from the AiB, and will 
be focused on those with the lowest incomes, so it is logical that the fee should be 
lower than it currently is for LILA. We would also welcome an alternative system of 
payment where a debtor could pay a deposit for MAP that would allow the 
application for bankruptcy to be made, and thereafter six monthly payments following 
this before discharge. This would help spread the payments into something more 
manageable for the debtor. For example, if the fee were to be £100, the debtor could 
pay £50 on application and then around £8 per month for the six months prior to 
discharge. The debtor’s discharge could be delayed beyond six months until the full 
fee is paid.  
 
Moratorium on diligence: introduction of six week single moratorium on 
diligence  
We welcome the proposals to provide a moratorium on diligence of 6 weeks across 
all debt relief and debt management products. This will provide a breathing space for 
debtors to seek advice on debt solutions while being protected from creditor action. 
However, we remain concerned that debtors who are unable to raise the fee for 
bankruptcy will be remain exposed to diligence.  
 
Discharge following bankruptcy: process for debtor’s discharge from 
bankruptcy (application, review, appeal, repeal, deferral, unclaimed dividends, 
discovery of assets)  
The Bill proposes a new process that links a debtor’s co-operation with their 
discharge from bankruptcy. This will mean that a debtor’s discharge can be deferred 
until the trustee is satisfied that the debtor has fully co-operated. While we don’t 
disagree with this principle, we are concerned that the ‘co-operation’ in this respect is 
not clearly defined, and we would welcome further detail on the circumstances in 
which a debtor would be assessed as not having co-operated with the trustee.  
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BANKRUPTCY AND DEBT ADVICE (SCOTLAND) BILL: STAGE 1 
 

SUBMISSION FROM CITY OF EDINBURGH COUNCIL 
 

 
What is your general view on the Bill and broadly, are you supportive of it? 
While there are some positive aspects to the Bill, there are concerns over certain 
points which are punitive and constitute a backwards step in comparison to more 
recent changes in Bankruptcy legislation. 
 
Did you take part in the Scottish Government’s consultation on the Bill and 
have your views been reflected?  
Yes and only in part 
 
What is your view on the following pro visions within the Bill? 
 

 Advice and Education: The provision of compulsory money advice allows 
debtors to make informed decisions about accessing bankruptcy. The 
mandatory requirement for education, however, is viewed as being 
problematic, particularly in terms of debtors who have ‘failed’ DPPs within the 
last five years. Debtors can enter DPP’s with the best intentions but fail to 
conclude them through changes in circumstances, which are made more 
likely by the long terms associated with some DPPs. It is also questionable 
how effective compulsory education will be for those it is intended to target 
such as the minimal numbers of ‘can pay won’t pay’ debtors. Also, for 
deprived clients in poverty situations, financial education won’t assist with the 
fact they have limited income which is the fundamental reason they may need 
to do a repeat bankruptcy.  

 Payments by debtor following bankruptcy: The use of CFS (Common 
Financial Statement) is a positive step providing the AiB allow money advisors 
to utilise their judgement with its application. With regards to the power of 
trustees to contact debtor’s employers following missed payments, two is too 
few. Small changes to clients’ income such as problems with tax credits can 
take far longer than two months to resolve. This timescale should therefore be 
extended to 4 months of missed payments. Concerns have also been noted 
that the above could put a debtor’s employment status in jeopardy. The 
payment break is a pointless tool as a debt variation is more realistic and 
advantageous to the client. Four year bankruptcy period seems artificial and 
will result in more potential issues with contributions.  

 Bankruptcy where debtor has few assets: The debt level is too low given 
that the average LILA debt was around £17,000. It could also mean that the 
£10,000 limit is exceeded through a small change such as a benefit 
overpayment coming to light or escalating payday interest. Access should be 
based on client circumstances not how much debt they have. The ten year 
gap for repeated access to this route could also leave poverty cases trapped 
in a cycle of debt. The six month term, however, is a positive step. 
Additionally, in cases where a MAP is converted to a standard bankruptcy, 
this could cause issues with regards to the differences in permitted assets.  
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 Moratorium on Diligence: Supportive of the moratorium in diligence. It would 
be advantageous if the moratorium would freeze existing wage arrestments 
for the 6 week period. 

 Statement of undertaking: The section over maintaining ongoing liabilities 
could mean that impoverished clients with continual overspends (thus 
meaning they cannot afford to maintain expenditure such as council tax) will 
never be discharged and therefore unable to access debt relief.  

 Discharge following bankruptcy: The main issue relates to whether 
provisions are made for vulnerable clients who are unable to cooperate fully 
with their trustee due to health issues. Also, what measures will be put in 
place to ensure trustees are consistent in their approach in terms of dealing 
with vulnerable clients? What happens in cases where discharge is delayed – 
will client be bankrupt for decades? AIB should look to review un-discharged 
cases to avoid permanent bankruptcy. 

 Review of decisions made by Accountant in Bankruptcy: It is sensible for 
non-contentious actions to be removed from the Sheriff Court, however, in 
areas such as bankruptcy restriction orders, access to justice could be 
compromised. There is a need for an unbiased party to be involved in such 
cases 

373



1 
 

BANKRUPTCY AND DEBT ADVICE (SCOTLAND) BILL: STAGE 1 
 

SUBMISSION FROM THE EVANGELICAL ALLIANCE 
 

 
Introduction 
The Evangelical Alliance in Scotland is the largest body serving evangelical 
Christians in Scotland and has a membership including denominations, churches, 
organisations and individuals. Across the UK, Evangelical Alliance membership 
includes over 700 organisations, 3500 churches and thousands of individuals. Our 
members in Scotland include the Baptist Union of Scotland, Vineyard Churches, the 
Salvation Army, Newfrontiers, Elim Pentecostal Churches, Assemblies of God, The 
Free Church of Scotland, Brethren, a number of congregations within the Church of 
Scotland and other independent churches. We have a number of organisations as 
members in Scotland including Glasgow City Mission, Bethany Christian Trust, 
Tearfund and Scripture Union Scotland. 
 
As a representative organisation we see the effects of financial hardship day in day 
out in communities across Scotland. Many churches offer a range of formal and 
informal support services to those struggling with finances. Informally these can 
include crisis grants, food provision and pastoral support. More formally many 
evangelical churches in Scotland now offer approved money advice services, often 
in partnership with organisations such as Christians Against Poverty or Community 
Money Advice Scotland. A number of our organisations also offer support to 
particularly vulnerable people where financial problems are often one of a number of 
presenting and complex needs.   
 
General comments 
The Evangelical Alliance welcomes the opportunity to comment on this Bill and 
would be very happy to provide further written or oral evidence to the Committee – 
particularly from our network in communities across Scotland. 
 
We are generally supportive of the stated aims of the Bill, including the effective 
operation of debt support and bankruptcy procedures that is fair to debtor and 
creditor, effective education and support to those in financial hardship and also 
personal responsibility to pay off debts in a reasonable and proportionate way.  
These are guiding principles of financial support offered by churches across 
Scotland and our view is that the Scottish Government is attempting to strike a fair 
and compassionate balance between debtor and creditor in its approach to the 
legislation. 
 
Money advice and financial education 
We strongly support the provision of financial education for anyone suffering 
hardship. Indeed we believe that at a time of rising household debt across society 
basic financial education should be a national priority. There should be increasing 
emphasis on financial education for young people in school and also an increasing 
challenge to the culture of debt in society. It is often the most vulnerable in society 
that suffer due to a lack of financial education, particularly when confronted by 
powerful advertising promoting a materialistic consumerism that at times can be 
unhealthy, so particular emphasis should be placed in this regard. However it would 
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also be wrong to stigmatise those from poorer areas as it is clear debt can be a 
problem across all social classes. 
 
On the specific proposals contained within the Bill we would be supportive of 
compulsory money advice in advance of entering into bankruptcy to ensure that this 
is the most appropriate option in each case. We would also be supportive of the 
mandatory financial education provision for those in particularly concerning 
circumstances. While it is not apparent that this should be a specific requirement to 
exit bankruptcy the principle is sound and could be very beneficial if applied in a 
helpful and compassionate, rather than coercive way. 
 
Development of a Common Financial Tool 
We would support the principle of the common financial tool as a way of providing a 
national standard for all money advice and debt repayment organisations. Whilst the 
details of this still need to be seen it seems sensible and transparent to have one 
system applied by all. In particular this may give confidence to creditors and also 
help enshrine the principle of responsibility to pay off debts for those who have found 
themselves in financial hardship.   
 
Minimum Assets Process 
We support the principle of the minimum assets process. This seems to be an 
appropriate, simplified and compassionate response to some of the most vulnerable 
people experiencing financial hardship. 
 
Payment break 
We support the concept of the payment break for the circumstances prescribed in 
the Bill. Again this seems to us to be a compassionate and reasonable response that 
will alleviate some of the stress and anxiety involved when other significant life 
events are also happening simultaneously to financial hardship. It seems likely that 
this would have significant preventative mental health benefits and so may also have 
a positive financial implication for the NHS and other statutory agencies.  
 
Roles of Sheriff and Accountant in Bankruptcy 
We support the principle of simplifying the process and cost of bankruptcy and so 
moving appropriate administrative aspects away from the courts to the Accountant in 
Bankruptcy is a sensible move. That said we would be very wary of any situation 
where the right of appeal to a Sheriff would be completely withdrawn. That scenario 
would lead to an unacceptable barrier to accessing justice and we would urge the 
committee to ensure that no amendments are included that could cause this to 
happen.  
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BANKRUPTCY AND DEBT ADVICE (SCOTLAND) BILL: STAGE 1 
 

SUBMISSION FROM FALKIRK COUNCIL 
 
 
Consultation 
 
Did you take part in either of the Scottish Government consultation exercises 
which preceded the Bill and, if so, did you comment on the financial 
assumptions made?  
No we did not participate in the consultation 
 
Do you believe your comments on the financial assumptions have been 
accurately reflected in the FM?  
N/A 
 
Did you have sufficient time to contribute to the consultation exercise?  
N/A 
 
Costs  
 
If the Bill has any financial implications for your organisation, do you believe 
that  these have been accurately reflected in the FM? If not, please provide 
details?  
As a local authority it is stated that ‘whilst it is not possible to estimate the additional 
costs to money advisers that may be incurred as a result of this change’ it expects 
the impact on adviser’s capacity and caseload to be ‘manageable.’ 
 
At present our money advice team sees approximately 800 new multi-debt clients 
per year. We do not currently have resources to provide a financial education service 
as described in the bill. We anticipate that providing financial education based on the 
existing workload would lead to an approximate 5% increase in workload i.e. the 
equivalent of 40 additional clients. 

 
It is suggested that 6-8% of current application are made without a debtor having 
access to money advice, again using existing level of clients means an additional 
48–64 clients.   
 
Adding these two figures together means potentially an additional 88 – 104 clients. 
This would require at least one additional team member to meet this increased 
demand.  
 
The 3 local CABx also provide debt and money advice to people living in the Falkirk 
Council area. Between them they also have approximately 800 new multi-debt 
clients. It is expected that they would see a similar increase in the level of demand 
for their services, with no additional resources.   

 
In the Falkirk Council area we would expect to see a total increase in demand of 
between 176 and 208 clients. This would have a significant impact, no matter how 
this need is met, on the ability of services to manage caseloads and capacity. 
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Additionally this takes no account of the increased workload and demands expected 
as a result of welfare reform.  

 
Do you consider that the estimated costs and savings set out in the FM and 
projected over 15 years for each service are reasonable and accurate?  
Based on the comments above – no.  
 
If relevant, are you content that your organisation can meet the financial costs 
associated with the Bill which your organisation will incur? If not, how do you 
think these costs should be met?  
Given that local government is looking at making efficiency and other savings and is 
facing budget shortfalls, we do not expect to be able to meet the financial costs 
associated with the Bill. Given that this work will lead to creditors receiving increased 
returns, perhaps a % of the return (e.g. 5-10%) could be used to meet the increased 
costs associated with the Bill 
 
Does the FM accurately reflect the margins of uncertainty associated with the 
estimates and the timescales over which such costs would be expected to 
arise?  
No as it is difficult to predict the combined impact of welfare reform, austerity 
measures (or public sector cuts), the impact of the global recession and other 
external factors. 
 
Wider Issues  
 
Do you believe that the FM reasonably captures costs associated with the Bill? 
If not, which other costs might be incurred and by whom?  
It does not reflect the total cost to local government in its role of funding and 
supporting voluntary sector. It does not anticipate the costs to local government and 
voluntary sector in ensuring that staff are appropriately trained. The costs to 
individual debtors are also not included.   
 
Do you believe that there may be future costs associated with the Bill, for 
example through subordinate legislation? If so, is it possible to quantify these 
costs?  
I would anticipate there would be, although until the details of the legislation are 
known, this is difficult to quantify.   
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BANKRUPTCY AND DEBT ADVICE (SCOTLAND) BILL: STAGE 1 
 

SUBMISSION FROM HADDINGTON CAB 
 
 
Executive summary 
Haddington CAB is an approved agency for the purposes of the DAS and also is the 
only agency in East Lothian accredited to Level III National Standards. Prior to 
agency approval, the CAB had the only DAS Approved Adviser in East Lothian. 138 
DAS cases (not including variations) have been submitted since 2006 (see table at 
Appendix). 
 
Haddington CAB is concerned that, yet again when a new Bill/Act is introduced that 
there is no additional resource provided for the debt advice sector. The 
introduction/approval of lay representation and certification for sequestration 
competences incorporated into the Home Owner & Debtor Protection is a prime 
example. Had we not been successful in securing funding from the Scottish Legal 
Aid Board in respect of the former, we would not have been able to meet the 
demand.   
 
This is not the case for other Bills currently going through Parliament such as the 
Public Bodies (Joint Working) Bill where the impact on and additional resourcing 
needs for the third sector is recognised. 
 
Current funding from the local authority towards our debt advice service has 
remained static since 2006-07, however salaries (1 FTE Approved Adviser and 15hr 
admin) have not, nor have associated overhead and direct costs therefore there has 
effectively been a cut in funding in real terms. 
 
Encouraging more people to take advantage of DAS through TV adverts urging them 
to go to CAB is laudable however, no matter how creative we are with service 
delivery while adhering to the requirements of the National Standards accreditation, 
the finite resource is in danger of self combusting and this is a real concern for us as 
work colleagues, Manager and employers. It would also be helpful to have “proper” 
advance warning of promotional activity (not just on “DASH”). It would also have 
been helpful for the AiB to have updated their money adviser details prior to 
promotion as some are incorrect. 
 
Other concerns 

 The proposed Common Financial Tool – the “original” tool was not felt to be fit 
for purpose. What is required is a proper debt management system to be 
used by all sectors. This would enable “like for like” statistical comparison and 
give government accurate data on the indebtedness of debtors. The apparent 
intention to use the Common Financial Statement is welcomed as it is 
“industry standard” rather than developed by an individual 
company/organisation.  

 The fee for bankruptcy was and will remain a barrier to debt relief. The 100% 
increase from £100 to £200 was a major impediment to many of our clients. If 
the MAP fee is confirmed to be £100 then this would be welcomed however 
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the fact remains that it is still a barrier and, while full cost recovery is an 
understandable aim, it should not be a deterrent to people in need.   

 We have concerns about people being able to maintain contributions if the 
period is extended from 36 months to 48 months. The administration of this 
will negate any cost benefits from full cost recovery! 

 Having achieved accreditation at National Standards Level III, it is of great 
concern that the “working towards” without any targets/timescales is to be 
implemented and at only Level II. We also had to achieve this without any 
additional resources and therefore are surprised that more resources would 
be required by the AIB. Will accreditation apply to the unsolicited telephone 
services? 

 Who will deliver the financial education and is it necessary to be mandatory?  
Any good debt adviser will, in preparing an income & expenditure, provide 
financial education on budgeting and buying choices – whether the individual 
chooses is up to them but it will be an informed choice. A mandatory scheme 
is not a good idea! 

 Bank accounts!  As there is currently only 1 bank (Barclays) that will open 
accounts for undischarged bankrupts, there needs to be more pressure on the 
mainstream banks to offer this – perhaps they could provide the financial 
education alongside this?! Lack of choice is a huge concern to our debt 
advisers.   

 
Response to the call for evidence 
 
What is your general view on the Bill and broadly, are you supportive of it? 
Cautiously supportive however concerns above would need to be 
addressed/incorporated. 
 
Did you take part in the Scottish Government’s consultation on the Bill and 
have your views been reflected? 
We have attended and contributed to a number of stakeholder events regarding the 
proposals and are reassured that it would appear, as some proposals have been 
changed, that some of our views have been taken on board. 
 
Advice and education 
Our concerns about the additional pressures this will put on an already overstretched 
service which is working near to over capacity are stated above. If advice is 
mandatory i.e. statutory, then it must be properly resourced and not in the ad hoc 
way that it is currently. 
 
We have considerable experience of individuals who have received inappropriate 
advice for their situation and have to spend a long time trying to remedy this. In our 
experience, these cases are mainly attributable to services which have their main 
base outwith Scotland/emanating from the fee charging “debt management” sector.  
This experience gives rise to our concerns about “working towards” Standards – 
either you are accredited or not and accreditation of either the National Standards or 
other Quality Assurance scheme such as CAB where the quality of advice is 
assessed, should be the benchmark (no Standard, no resources?!).  Who is going to 
monitor and assess this (and how much will that cost!!!) 
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We also had considerable experience of providing dedicated financial education to 
individuals and groups which was funded (and independently evaluated) by the 
Scottish Government but the funding was short term/non recurring and therefore the 
project ceased. The benefits of the FE Project were many for individuals and groups 
therefore increased resourcing for this would be welcomed however there is not 
enough detail provided to judge how beneficial this would be whether mandatory or 
not! The majority of our FE clients did not have digital access or the means to source 
it. 
 
Payments by debtor following bankruptcy 
Common Financial Tool – see initial comments. 
 
Wages deductions – we are concerned that this will be implemented after only 2 
payments missed. We believe this should be a last resort and not automatic, after all 
if the debtor works in an occupation where disclosure could put their employment at 
risk, this will benefit no one! 
 
We welcome the “payment break” proposal across all debt relief and debt 
management products – this has been appreciated by our DAS clients, ensuring that 
where they have a short term change in their circumstances, the agreement will not 
fall. 
 
Bankruptcy where debtor has few assets:  introduction of “minimum assets 
process” to replace the “Low Income Low Asset” route.  
We welcome some aspects of the proposals, including the retaining of the £1,500 
lower limit on total debt and the six month discharge from bankruptcy but have 
concerns that there is no definite fee having been decided. 
 
The introduction of LILA was hugely beneficial to many of our clients who were “in 
limbo” having no income or assets but no debt relief was available to them. We trust 
that access to debt relief for people in these circumstances will be maintained and 
that the basis for the fee will be focussed on the debtor not on funding the AIB. The 
impact of Welfare Reform changes with people having to fill the Housing Benefit/rent 
gap gives further cause for concern in relation to this. 
 
The option of paying the fee in instalments is helpful however the fact that they can’t 
have an application accepted till paid in full or get access to what they’ve paid is very 
concerning. 
 
We support Citizens Advice Scotland’s suggestion for a deposit and payments 
during the lifetime of the MAP with no discharge until paid in full. 
 
If people are moved from MAP to full bankruptcy if their circumstances change, they 
will then not be discharged for 48 months rather than 6 months under MAP – there 
needs to be made clear in any publication from the AIB regarding this. 
 
Money in the bank is not counted as an asset under MAP but would be under 
bankruptcy, so if a client is moved by AIB then any money which was previously 
“safe” is suddenly at risk! 
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The minimum debt level for bankruptcy will be increased to £3,000 but not for MAP. 
We have concerns that this is encouraging people to get into more debt before they 
can declare themselves bankrupt? 
 
Moratorium on diligence: introduction of six week single moratorium on 
diligence 
A moratorium will provide a breathing space for debtors to seek advice on debt 
solutions while being protected from creditor action – but those who are unable to 
afford the fee for bankruptcy won’t benefit from this and will still be exposed to 
diligence. 
 
Discharge following bankruptcy: process for debtor’s discharge from 
bankruptcy (application, review, appeal, repeal, deferral, unclaimed dividends, 
discovery of assets) 
The process of discharge is not clear on what is meant by “co-operation” and, to 
enable us to advise clients properly, we would need this clearly defined. 
 
Conclusion 
There are benefits and disadvantages and it is to be hoped that a balance will be 
achieved!  There are other implications, particularly for third sector agencies. 
 
If no additional resources are forthcoming and a client has to wait a number of weeks 
before seeking an accredited money adviser, is there a potential for them to make a 
negligence claim as they have not been able to get their debt frozen earlier due to 
the delay?!!! 
 
The intention of the Financial Conduct Authority to individually licence organisations 
could have significant ramifications for CAB and could influence service delivery 
decisions which could impact on the provision of debt advice across Scotland. It is 
unclear whether local authorities will also require individual licences. 
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BANKRUPTCY AND DEBT ADVICE (SCOTLAND) BILL: STAGE 1 
 

SUBMISSION FROM HIGHLAND COUNCIL 
 
 
What is your general view on the Bill and broadly, are you supportive of it?  
In general we are in favour of the Bill and the move to modernise the legislation 
relating to bankruptcy and debt.   
 
Did you take part in the Scottish Government’s consultation on the Bill and 
have your views been reflected?  
We took part in the consultation exercise in Inverness relating to the Bill and our 
views have been reflected 
 
What is your view on the following proposals within the Bill?  
 
Advice and education: provision of compulsory money advice from an 
approved money adviser for anyone considering accessing a statutory debt 
relief or debt management product; mandatory requirement for individuals to 
participate in financial education [Policy Memorandum paras. 18-33]  
We welcome the requirement for compulsory money advice from an approved 
money adviser prior to the client making an application for bankruptcy. Whilst this will 
possibly be an additional pressure on our resources, the provision of money advice 
prior to an application for bankruptcy will hopefully cut down on the cases we in The 
Highland Council encounter who have been or are still bankrupt and are again failing 
to maintain their current liabilities, such as rent and council tax. Bankruptcy is a 
serious step for any debtor and has possibly been treated too lightly by some 
debtors in the past. Bankruptcy should enable debtors to have a fresh start, however 
it is not uncommon for certain individuals, e.g. some of whom have never paid 
council tax, to continue this habit post-bankruptcy. Upcoming Direct Payments due to 
Welfare Reform, will ‘raise the stakes’ in relation to the need for debtors to manage 
their budget.   
 
Financial education is therefore of importance also and we in the Highland Council 
do provide this in conjunction with debt advice. We aim to provide a grounding in 
financial education prior to any bankruptcy application e.g. to ensure that clients are 
able to maintain bankruptcy contributions etc., but we are aware that not all money 
advice agencies do this 
 
It is important that debtors who owe money to Highland Council do not perpetuate 
the cycle of bankruptcy and accruing more debt due to non-payment of on-going 
liabilities.   
 
Payments by debtor following bankruptcy: development of a common financial 
tool to be used to calculate the amount of any contribution to be made by an 
individual from any surplus income they have; allowing the Accountant in 
Bankruptcy to make an order fixing the debtor’s contribution towards their 
bankruptcy; requiring debtors, assessed as being able to make contribution 
towards their bankruptcy, to make such payments throughout payment period 
(48 months); allowing an assessed contribution to be deducted from the 
debtor’s wages; provision of a payment break up to six months [Policy 
Memorandum paras. 34-73]  
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We support the use of a common financial tool as this will enable money advisers to 
provide clear advice to debtors about the amount of contribution that may be 
required by a Trustee and also this will assist advisers to discuss household 
spending with debtors. The Highland Council has been involved in the Common 
Financial Tool Working Group and in our view, the discussions have been 
constructive. The alignment of the Common Financial Tool across all debt relief and 
debt management solutions is also to be welcomed; this will enable advisers to work 
within the guidelines to promote good financial management by debtors. The 
flexibility of a payment break is also a positive move, particularly given the increased 
period of the contribution from 36 to 48 months. 
 
From a creditor’s point of view, the ability to deduct monies direct from wages will 
also help ensure that creditors receive a return on monies due. 
 
Bankruptcy where debtor has few assets: introduction of ‘minimum assets 
process’ to replace the ‘Low Income Low Asset’ route [Policy Memorandum 
paras. 74-88]  
In general, we agree with the proposals in Section 5 of the Bill i.e. the minimum 
assets process’ (MAP) however, the Common Financial Tool used in the 
assessment, will dictate how many debtors are able to enter this. In section 5 of the 
Bill, regarding the ‘minimum assets process’ it is hoped that, in exceptional cases, 
the approved money adviser will be able to make a ‘business case’ for entry into 
MAP if for example the expenditure is slightly above that calculated by the Common 
Financial Tool. Discussions with the Common Financial Tool Working Group would 
indicate that the Common Financial Tool figures are a benchmark rather than ‘set in 
stone’. Given the rural nature of parts of the of the Highland Council area, certain 
costs e.g. heating and in particular car/travel costs may be very high. This issue has 
already been raised with the Common Financial Tool Working Group. 
 
Moratorium on diligence: introduction of six week single moratorium on 
diligence [Policy Memorandum paras. 89-95]  
The moratorium on diligence will assist money advisers gather all relevant 
information to underpin the provision of advice to debtors to ensure that debtors do 
not rush into inappropriate debt solutions  
 
Application for bankruptcy: requirement to sign a ‘Statement of Undertaking’ 
relating to the debtor’s duties and obligations during the bankruptcy process; 
removal of provisions from the Bankruptcy (Scotland) Act 1985 relating to 
incomplete and inappropriate debtor applications;  
In our view this is a positive step  
 
We have no further comments on this call for evidence. 
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BANKRUPTCY AND DEBT ADVICE (SCOTLAND) BILL: STAGE 1 
 

SUBMISSION FROM THE INSTITUTE OF CHARTERED ACCOUNTANTS IN 
SCOTLAND 

 

Introduction 
The Institute of Chartered Accountants of Scotland (ICAS) regulates circa 75% of 
insolvency practitioners (IPs) who take appointments in Scotland and we have an in-
depth knowledge and expertise of bankruptcy law and procedure. ICAS regulated 
IPs will play a key role in delivering a robust debt management and debt relief 
regime for the people of Scotland. 
 
ICAS is interested in securing that any changes to legislation and procedure are 
made based on a comprehensive review of all of the implications and that alleged 
failings within the process are supported by evidence. 
 
ICAS is pleased to have the opportunity to submit its views on this Bill to the 
Economy, Energy and Tourism Committee and welcomes the invitation to 
supplement this written evidence by providing oral evidence at a meeting of the 
Committee on 9 October 2013. 
 
Comments on the Bill 
Policy objectives 
The Bill aims to ensure that appropriate, proportionate debt management and debt 
relief mechanisms are available to the people of Scotland and that these are fit for 
the 21st Century. This is an objective which ICAS fully supports. 
 
Accountant in Bankruptcy conflict of interest 
ICAS is concerned that the conflicting roles and responsibilities of the Accountant in 
Bankruptcy (AiB) as Scottish Government policy advisor, supervisor of debt 
management/debt relief services and supplier of debt management/debt relief 
services is not addressed by this Bill. Indeed, many of the provisions within the Bill 
will simply engrain these conflicts of interest. In our opinion this is a significant barrier 
to achieving an effective debt management and debt relief mechanism for the people 
of Scotland which is fit for the 21st Century. 
 
At a time when the UK Insolvency Service (UKIS) is divesting itself of powers due to 
perceived conflicts of interest with the UKIS oversight function, it is concerning that 
the Scottish Government is proposing legislation which will put the AiB into areas of 
further conflict through increased decision making powers of a quasi-judicial nature. 
While it is proposed that provisions to review the AiB decisions shall be available, we 
remain to be convinced that sufficient and appropriate safeguards can be put in 
place to ensure that the conflict of interest position can be dealt with or that the 
provision of a further appeal process to the courts ensures appropriate and 
proportionate access to review. 
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ICAS believes that there is a high risk to conflict of interest insofar as the AIB acts as 
Trustee in nearly three quarters of all bankruptcy cases in Scotland. As a result it is 
inappropriate to extend decision making powers of the AIB. 
 
Effectiveness of consultation 
ICAS has actively engaged in all stages of consultation relating to the proposed 
reform of bankruptcy legislation. Whilst we are pleased that some of our comments 
throughout the consultation process have been acted upon and reflected within the 
Bill, a significant number of our comments and concerns raised throughout the 
consultation process have not been reflected within the Bill. 
 
ICAS is concerned that there is little evidence of an appropriate weighting of 
responses to the consultation on Bankruptcy Law Reform. As a result a number of 
proposals within the Bill are perhaps being pursued where there is little evidence of 
widespread agreement to such proposals. 
 
Throughout the consultation, and in particular at stakeholder events, a number of 
policy areas and questions were raised by stakeholders which would have a 
significant effect on the effectiveness of the proposals. We feel that insufficient detail 
was available or policy developed sufficiently prior to those events to ensure that the 
questions and concerns raised during the stakeholder events could be adequately 
addressed.  
 
Failure to address significant issues 
One of the primary objectives for this Bill is to ensure that the system of debt 
management and relief is fit for the 21st Century. ICAS believes that this Bill does not 
take the opportunity to deal with some of the real issues which affect both debtors 
and those involved in the bankruptcy process. Some examples are provided below: 
 
Family home 
Throughout the consultation process, areas were identified where there were 
implications for the family home or an individual’s sole or main dwelling house. It is 
unfortunate that the Bill fails to address this issue which is the single most 
problematic and emotive issue in personal bankruptcy. This was expected to be the 
subject of a separate consultation in autumn 2010 but which has yet to take place. 
 
Access to bank accounts 
Many debtors face significant problems once bankrupt with accessing appropriate 
banking facilities. This issue arises due to bank concerns that they would be liable to 
account to a Trustee for funds caught under the acquirenda principle which was 
subsequently divested by the debtor. This issue has been recognised at UK level 
and is being addressed as part of the UK Government’s Red Tape Challenge and 
resultant Deregulation Bill. It is unfortunate that this Bill does not address the issue 
for the people of Scotland. 
 
Response to Bill  
Our detailed consideration of each of the Bill sections is attached in Appendix 1. We 
would highlight the following matters in particular: 
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Effectiveness will depend on detail 
A number of proposals contained within the Bill require significant further detail to be 
provided in order to evaluate the effectiveness of proposals within the Bill. 
Consequently, our support or reservations on a number of provisions within the Bill 
are subject to evaluation of further detail to be provided. 
 
We have already identified a number of issues within the detail of the Bill and while 
this is not the subject of Stage 1 scrutiny we take this opportunity to highlight that we 
have some significant reservations in relation to certain matters and would reaffirm 
our commitment to assisting the Scottish Government to ensure that any Bill enacted 
will be fit for purpose. 
 
Lack of advice or poor advice 
ICAS fully supports the principle that debtors should have access to sufficient debt 
advice. We believe however that more important than simply access to debt advice 
is that debtors should be able to access suitable quality debt advice. 
 
It is unclear what issue is trying to be addressed as AiB statistics suggest that there 
is only a small percentage of debtors who do not obtain debt advice prior to entering 
a debt management or debt relief plan. The inference is that there are debtors who 
are perhaps entering one debt product when others may be more appropriate. The 
matter to be addressed is then perhaps whether debtors are accessing good quality 
debt advice rather than whether they are accessing debt advice at all. The Bill does 
not specifically address this issue. 
 
We believe that best advice is obtained from those who are sufficiently experienced 
and qualified to take into account all the circumstances of an individual. It is essential 
therefore that the definition of a Money Adviser includes IPs. 
 
We also consider that an individual should retain the choice of whether to obtain 
advice or not. While we support the principle that advice should be sought due to the 
potential serious implications and that there should be a presumption that debt 
advice is to be sought, the ability of an individual to opt out of debt advice should be 
retained with an appropriate declaration that they understand the potential 
consequences of not obtaining appropriate advice. 
 
Post-bankruptcy financial education likely to be effective? 
ICAS has significant concerns that a system of post-bankruptcy financial education 
will be costly to develop and implement but with very limited impact and 
effectiveness. ICAS fully supports the principle of financial education to assist in the 
avoidance of debt problems; however we believe that resources for such education 
would be more beneficially directed to early life education.  
 
There is little evidence to suggest that there are a significant number of debtors who 
become serial bankrupts as a result of poor financial education. Wider issues 
concerning welfare reform, a sustainable living wage, and housing are likely to be of 
more significance to reducing serial bankruptcies.  
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Payments by debtors following bankruptcy must be sustainable 
ICAS supports the principle of “debtors who can pay should pay” and that there 
should be consistency of assessment of the ability of a debtor to pay. 
 
We are however concerned that insufficient information is available at this stage on 
how the proposed common financial tool will operate. We are of the view that IPs 
can add significant value to the process of assessing the ability of a debtor to 
contribute to pay and in ensuring that such contributions are sustainable. We believe 
that a common financial tool should assist in this process but that this is best used as 
guidance alongside the experience and knowledge of a trustee and that the use of a 
common financial tool which is prescriptive in its outcome will be counterproductive 
to achieving a balanced approach to debtor responsibility and creditor outcome. 
 
We would urge that prior to Stage 2 of this Bill that further analysis and research is 
undertaken on the effectiveness of payment breaks and whether this is necessary 
with an effective system of variation. Further analysis is also required to assess the 
net benefit of extending contributions from 3 years to 4 years as well as the 
extension of acquirenda to 4 years.  
 
ICAS believes that efforts to increase the effectiveness of payments by debtors 
following bankruptcy should be focussed on improving the ability to enforce 
situations where a debtor can pay but refuses to pay. The current proposals to allow 
deductions from debtor’s employment earnings would be a welcome addition for 
trustees but we would balance that with caution as a result of the imposition of cost 
and bureaucracy on employers. 
 
We also consider that if enforcement options are to be extended then this should be 
extended further than currently proposed. We believe that further provisions are 
required to enforce contributions from income sources beyond employment, for 
example in relation to pension income, rental income or self-employed income. 
 
Caution to removal of functions from the court 
The bankruptcy regime in Scotland is a mature one which has relied where 
appropriate, and with good reason, on the involvement of the judiciary. The 
distinction between judicial and administrative functions should therefore not be 
taken lightly as many of the issues subject to the various processes deal with 
fundamental rights of individuals and could result in human rights issues arising.  
 
We support the principle that where a process is administrative and does not require 
judicial oversight that the involvement of sheriffs could be removed.  
 
We would caution against moving all such functions to the AiB as this will give rise to 
conflicts of interest where the AiB is trustee (see comments above) and results in 
additional and unnecessary layers of appeal, potentially limiting access to justice. 
 
ICAS considers that an alternative approach to moving functions from the sheriffs to 
the AiB would be to consider extending the role of Sheriff Clerks, many of whom 
already have relevant expertise, and perhaps limiting submissions to specific courts. 
It is likely that this would be a more cost effective solution and it would retain the 
independence of the judiciary.  
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We note that a significant number of proposals within the Bill will result in increased 
workloads on the office of the AiB. The AiB is working towards a full cost recovery 
model and as a result it appears inevitable that many of the processes will ultimately 
attract fees to be paid. We are concerned that this will result in additional costs to the 
insolvent estate resulting in a reduced return to creditors. This is counterproductive 
to a key principle underpinning the delivery of the Bill objectives, to secure the best 
return for creditors. 
 
Unintended consequences of discharge amendments 
ICAS supports the principle that the discharge of a debtor should be linked to co-
operation with their trustee. We are however concerned that the proposed 
amendment to make the discharge process one of application rather than the current 
automatic provisions taken together with other proposed changes to debtor 
contribution and acquirenda periods will result in unintended consequences. 
 
The proposals shall not only result in additional time and cost administering the 
discharge process by the trustee and the resultant lower return to creditors, but it is 
highly possible that debtors shall not receive their discharge until the end of their 
contribution period in order that the trustee can make the relevant declaration that 
the contribution order has been complied with and that the debtor has co-operated 
with the trustee. 
 
 
 

Appendix 1 – Commentary on Bill sections 
 
 
Advice and education 
ICAS fully supports the principle objective that individuals should seek appropriate 
advice prior to obtaining access to any form of statutory debt relief. We believe that 
this advice should be debt advice given by those who have the necessary 
qualifications and practical experience to ensure that a debtor is made aware of the 
available options and the consequences of opting for a particular process.  
 
The AiB’s own estimates suggest that there are very few individuals who enter into a 
statutory debt relief arrangement without obtaining advice from an appropriate 
source and therefore it is unclear why there is a requirement to introduce this 
requirement into legislation. 
 
ICAS believes that a more robust solution to debt advice issues would be to address 
the issue of circumstances where poor advice is being provided. 
 
ICAS supports the policy objective of seeking to prevent individuals from repeated 
financial difficulties and believe that a ‘Financial Health Service’ should be based 
around prevention. ICAS recognises and supports the importance of financial 
education and in June 2008 launched a Debt is Dangerous Teachers’ Pack and DVD 
for schools. We believe that the most significant impact of financial education can be 
achieved through delivery much earlier in life and not after bankruptcy. 
 

388



6 
 

We have significant concerns that the provisions within the Bill requiring financial 
education to be undertaken will, whilst commendable in principle, require a 
significant cost to develop and deliver an appropriate financial education system with 
very limited effect. There is little evidence to suggest that there are a significant 
number of debtors who become serial bankrupts as a result of poor financial 
education. Wider issues concerning welfare reform, a sustainable living wage, and 
housing are likely to be of more significance to reducing serial bankruptcies.  
 
Payments by debtor following bankruptcy 
ICAS supports the principle of the Bill that debtors who can pay should pay, and that 
there should be consistency of that principle across all debt relief solutions. As a 
result we would welcome the introduction of a Common Financial Tool (CFT) in 
principle but would wish to obtain much more detail on how this will function before 
fully committing our support to the proposals. We believe that a CFT should act as a 
guideline/trigger only, as individual debtors’ circumstances can vary widely. A degree 
of judgement should remain available to take account of individual circumstances, 
subject to appropriate controls. We also believe that any CFT should take into 
account the duration and nature of the debt relief solution to ensure that any 
contributions assessed are sustainable throughout its duration. 
 
We believe that contribution levels can be enhanced through skilled assessment and 
negotiation of insolvency professionals. This ensures not only that there is the best 
possible return for creditors but that the debtor is part of the contribution setting 
process and as a result the contributions are more likely to be maintained. We have 
reservations that if contributions are simply assessed via a CFT without skilled input 
the sustainability of contributions will be affected. We are also concerned that greater 
enforcement of debtor contributions will be required as a result of the proposals to 
issue assessment of contributions by the AiB at the time of awarding a sequestration 
application. It is also unclear from the Bill whether the intention is that a Debtor 
Contribution Order (DCO) will be made in all cases where sequestration is awarded 
following a petition. We do not believe that this would be necessary in all cases as in 
many cases a debtor will willingly make their contribution having agreed this with 
their trustee. There does not appear to be provision for any form of appeal to a DCO 
made by the AiB. 
 
ICAS supports in principal moving the administrative function of granting a DCO from 
the courts to the AiB. While we can see the initial attractiveness of the duration of 
debtor contributions being extended from 3 years (from the date of insolvency) to 48 
months (beginning with the first payment), we would question whether there has 
been any analysis carried out of debtor contribution breakage timescales or the cost 
benefit to a sequestration estate of this extended time period .  
 
We are concerned that, when taken with the proposed amendment to debtor 
discharge and payment breaks, debtors are unlikely to be discharged until after 5 
years from their date of sequestration. This is a significant movement from the 
current position (only introduced in 2008) of 12 months discharge. We are concerned 
that this may be a barrier to entrepreneurship.  
 
We are supportive of the ability to have debtor contributions deducted from earnings, 
but believe that this should only be used where the debtor consents or as a last 

389



7 
 

resort where a debtor is a persistent defaulter on a contribution order. Failure to 
ensure that debtors have privacy in their financial affairs from their employers in 
other than extreme circumstances is a significant concern. Furthermore, there is an 
inherent cost to employers to administer deductions from payroll. 
 
We believe that provisions for enforcement of debtor contributions could be 
significantly enhanced over and above the provisions to allow deductions from 
employment income. Provisions should be extended to allow deduction at source 
from other income sources such as pensions, self-employment/partnership income, 
and rental income amongst others. 
 
The provision of payment breaks in debtor contributions already operates in practice 
currently without significant issues arising. It is therefore unclear why there is a 
requirement to introduce this aspect of legislation and how this is fundamentally 
different from the variation of a contribution order being proposed. The conditions 
required to provide a payment break are significantly restricted and we are 
concerned that payment breaks will only provide a temporary relief and extend the 
period under which a debtor is under a contribution requirement when they would be 
best served by varying their existing contribution order. Evidence should be obtained 
from DAS to assess whether payment holidays have resulted in contributions being 
re-established at the same level after the payment break period has ended. 
 
Bankruptcy where the debtor has few assets 
ICAS supports the policy objective of providing a debt relief solution to those 
individuals who have little by way of assets and are unlikely to be able to make a 
contribution into their sequestration. We however do not believe that there are 
benefits in those who are provided with debt relief in this form from being discharged 
after only 6 months and that such a difference from all other debt relief procedures is 
unnecessary. We note the proposal to place restrictions on debtors for a further 
period after discharge and we believe that the proposals as set out will lead to 
confusion in the minds of the public and businesses when a debtor is discharged 
from their bankruptcy and the conditions attached to such discharges.  
 
We further do not believe that it is appropriate to have a maximum debt limit 
applicable for those accessing the new asset procedure as debts could have been 
accrued for instance whilst a debtor was previously gainfully employed and therefore 
could be above the proposed level. 
 
Moratorium on diligence 
ICAS supports in principle the policy objectives within the Bill relating to a 
moratorium on diligence.  
 
Application for bankruptcy 
ICAS supports the policy objectives contained within the Bill as they relate to 
Applications for Bankruptcy. 
 
Administration of estate 
ICAS fully supports the proposal to require creditors to submit claims within a defined 
period. We note the policy objective is to enable the Trustee to establish as soon as 
possible the debt owed by the debtor and this is one which we would support. We 
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are not however convinced that the Bill sufficiently achieves this objective. It would 
be preferable that creditors seek permission to submit a claim late before the expiry 
of the statutory period rather than. Alternatively, a late claim should only be permitted 
in exceptional circumstances rather than on the basis of reasonableness.   
 
ICAS supports the policy objective and proposals to enable a reduction in the first 
accounting period and enable earlier distribution of funds from the estate where 
appropriate. We remain cautious on whether the proposed amendments will be 
utilised to any significant degree or result in earlier dividends being paid. 
 
We are concerned about the lack of consultation on the proposed amendment to the 
vesting of estate after sequestration and that the proposal does not primarily address 
the principle within the policy objective of ‘those who can pay should pay’. The 
proposal seeks to extend the period under which assets acquired by the debtor after 
sequestration would vest in the trustee from the current 12 month period to 4 years. 
We are concerned that the consequence of this is that debtors shall not be able to 
move on from their bankruptcy for a significant period of time. For example, they 
shall not be able to change their motor vehicle, purchase a house, etc. 
notwithstanding that they may be in a position to do so after taking into account their 
contribution or that they may be gifted such assets from family members. It appears 
that the proposed amendment seeks to act as a penalty to bankruptcy rather than 
having anything to do with debtors being able to pay doing so. Furthermore, we are 
concerned about the practicality of such a lengthy period of co-operation and 
whether there will be any significant return to creditors arising from this change. 
 
Discharge following bankruptcy 
ICAS fully supports the link between a debtor’s co-operation and their discharge. We 
do not however agree with the proposals within the Bill and do not consider that 
there has been adequate consultation on how the discharge should be granted. The 
proposals within the Bill advocate that where the AiB is not the trustee a debtor has 
to apply to the trustee for their discharge while a debtor whose trustee is the AiB 
does not require to apply for discharge. The processes also differ in relation to the 
timing and input of creditors. We do not consider that there should be any 
fundamental difference in process solely as a result of difference in trustee.  
 
We believe that the system of discharge should be automatic to minimise 
bureaucracy and costs but incentivise debtors to co-operate with their trustee. This 
could be achieved by providing for a longer period before automatic discharge but 
with a shorter period of automatic discharge where the trustee confirms that the 
debtor has co-operated. 
 
We are also concerned that there is a conflict between the debtor’s right to apply for 
discharge after 10 months and the trustees requirement to ensure continued co-
operation from the debtor in relation to debtor contributions for a significantly longer 
period.  
 
ICAS supports the repeal of discharge on composition. 
 
ICAS does not support the indefinite deferral of discharge for debtors who cannot be 
located. There is a distinction between deliberate attempts to avoid being located 
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and someone who simply cannot be located. This needs to be tempered also with 
the trustee’s ability to effectively deal with the debtor’s estate. We believe that a 
more balanced approach would be to place an extended limit on discharge where 
the debtor cannot be located. Any indefinite period of discharge should be subject to 
specific application and we would suggest subject to judicial scrutiny given the 
serious implications of this. 
 
Furthermore, it is unclear why there is a requirement to include this element of 
legislation if, as proposed, it is a requirement of the debtor to apply for their 
discharge. If the debtor has not been able to be located then presumably they will 
not be in knowledge of their position to apply for their discharge. There does not 
appear to be any particular purpose of restricting the period during which the trustee 
could apply for the deferral of discharge although we agree with a minimum period to 
allow adequate attempts to be made to trace the debtor. 
 
We do not agree that where the AiB becomes the trustee when the debtor is 
untraced that the costs of the original trustee can only rank as a claim in the 
sequestration. This appears an attempt to encourage creditors to appoint the AiB as 
trustee as some IPs may not be willing to act speculatively. We have concerns about 
the resource implications for the AiB and the effectiveness of attempts to trace 
debtors. 
 
ICAS supports the proposals within the Bill dealing with unclaimed dividends and 
unapplied balances.  
 
ICAS is concerned with the proposals to deal with assets discovered after the trustee 
is discharged. The ability to deal with undiscovered assets should be restricted to 
situations where a debtor has concealed assets. We however support the principle 
that the re-appointment of a trustee in such circumstances should be dealt with by 
the AiB rather than the courts.  
 
Records 
ICAS supports the proposed amendments to deal with the Register of Insolvencies. 
We however believe that opportunity should be taken at this stage to extend the 
proposals to prevent disclosure of information which may jeopardise the safety or 
welfare to other areas of bankruptcy (e.g. to redact information within the Sederunt 
Book). We believe that the provisions within the Bill require to be extended to set out 
the process of application under which information would be withheld. 
 
ICAS supports the moves to modernise the Sederunt Book process, however we 
would wish to ensure that adequate safeguards are in place to ensure the non-
disclosure of sensitive personal information (e.g. NI number, children’s names, 
salary details, etc.) while the Sederunt book is made available as part of the Register 
of Insolvencies during the process to discharge the AiB as trustee. 
 
ICAS supports the provisions contained within the Bill relating to certain 
requirements in the Edinburgh Gazette. 
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Functions of Sheriffs and Accountant in Bankruptcy in bankruptcy 
ICAS supports the principal objective of removing unnecessary burdens on the 
courts in order that their resources can be best applied to matters which require 
judicial input. We therefore support that where a process is purely administrative that 
this should be carried out by the AiB. We believe however that the following 
processes would be better served remaining with the courts as these are not 
administrative in nature and should be the subject of judicial consideration: 
 

 Application for directions 
 Contractual powers of a trustee 
 Bankruptcy Restriction Orders 
 Power to cure defect (where the AIB is trustee) 
 Valuation of debt depending on contingency 

 
Review of decisions made by Accountant in Bankruptcy 
ICAS is against the principal of a system of internal review of AiB decisions. We 
believe that independence and freedom from conflict of interest should form the 
fundamental principal of appeal systems. We believe that an internal AIB review 
adds an unnecessary layer of bureaucracy and will act as a barrier to justice and 
appeals being progressed to the courts. 
 
The proposals highlight again that the functions of the AiB require to be 
fundamentally reformed in order that their conflicting interests as Governmental 
advisor, provider of insolvency services, and supervisory functions are resolved. 
 
Miscellaneous amendments 
ICAS has no comment to make in relation to the miscellaneous amendments. 
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BANKRUPTCY AND DEBT ADVICE (SCOTLAND) BILL: STAGE 1 
 

SUBMISSION FROM THE INSOLVENCY PRACTITIONERS ASSOCIATION 
 
 
There follows the response of the Insolvency Practitioners Association (IPA) to the 
Scottish Parliament’s call for evidence, prepared with the assistance of IPA members 
with particular interest and expertise in the field of Scottish personal insolvency.  
 
This response is not intended to reflect the views of every member of the 
Association, who are themselves at liberty to submit their own responses, but rather 
to reflect the broadly agreed views of the IPA and the members with whom it has 
consulted. Further details about the IPA may be found at the conclusion to this 
document. 
 
What is your general view on the Bill and broadly, are you supportive of it? 
A number of the initiatives in the Bill are welcomed and we are supportive of those 
elements. The concept that those debtors that can pay, should pay is endorsed and 
the adoption of a Common Financial Tool for the assessment of surplus income is 
considered a positive step, provided that it is developed with sufficient flexibility in 
order to be practicable in its application.   
 
However, we have serious reservations about the AiB’s proposed assumption of a 
number of additional decision making functions that are currently reserved to the 
sheriff. We are wholly unconvinced that these have been correctly characterised as 
ostensibly “administrative” and are very concerned that this is a usurpation of judicial 
functions by an executive agency.  Whilst the number of instances of applications to 
the sheriff may be relatively few, we would suggest that this fact does not mitigate in 
favour of the removal of the Court from the decision making process (quite the 
contrary) and similarly it simply does not follow that because such applications may 
be rare, that they are straightforward or administrative in nature. 
 
We would query whether it is at all appropriate for a party without legal qualification, 
training, or experience, nor professional licensing and regulation, to be performing 
judicial tasks. We would also suggest that for any government body to be both policy 
setter, decision maker and appeal body of first instance, is inherently unconstitutional 
and potentially contrary to the principles of natural justice. 
 
IPs are highly qualified, specialist professionals that are unlikely to seek judicial 
clarification or determination without good cause.  If such an application is 
warranted, for whatever reason, the practitioner, the debtor and/or the creditor 
concerned should be confident that the matter has been determined by an 
appropriate party.   
 
Our practitioners report their confidence in the Court system and an absence of 
significant concern about speed of access to justice and the cost involved.  The 
current proposals will remove direct access to a functioning system, potentially delay 
the resolving of complex issues and place the power to make Common law decisions 
with a branch of the executive. We consider this to be wholly unacceptable. 
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Did you take part in the Scottish Government’s consultation on the Bill and 
have your views been reflected? 
Yes – and we welcome the adoption of a number of the comments and suggestions 
made within our consultation response, particularly insofar as relates to: 
 

 Advice being a pre-cursor to entering any debt solution; 
 Advice being delivered by existing money advisers (including IPs), and not by 
the AiB directly; 
 Adoption of a moratorium during the advice stages; 
 The abandonment of proposals for a complex multiplicity of “products”; 
 Amendments to the LILA regime in the form of the proposed MAP solution, 
access to which is subject to limits on the debtor’s assets, liabilities, available 
income and prior insolvencies. 

 
What is your view on the following proposals within the Bill? 
 

Advice and education: provision of compulsory money advice from an approved 
money adviser for anyone considering accessing a statutory debt relief or debt 
management product; mandatory requirement for individuals to participate in 
financial education.  
 
We are pleased to note that advice should be compulsory for all those wishing to 
enter a formal debt solution. We would have liked to have seen a specific reference 
to Licensed Insolvency Practitioners within the proposed section 5C.  
 
We have reservations about the cost-effectiveness of the proposed system for the 
provision of financial education. No evidence has been made available as to the 
effectiveness of such education and no detail is provided about how it will be funded. 
 
Payments by debtor following bankruptcy: development of a common financial tool 
to be used to calculate the amount of any contribution to be made by an individual 
from any surplus income they have; allowing the Accountant in Bankruptcy to 
make an order fixing the debtor’s contribution towards their bankruptcy; requiring 
debtors, assessed as being able to make contribution towards their bankruptcy, 
to make such payments throughout payment period (48 months); allowing an 
assessed contribution to be deducted from the debtor’s wages; provision of a 
payment break up to six months. 
 
We are broadly content with the proposals in this regard. 
 
Bankruptcy where debtor has few assets: introduction of ‘minimum assets process’ 
to replace the ‘Low Income Low Asset’ route. 
 
We are broadly content with the proposals in this regard. 
 
Moratorium on diligence: introduction of six week single moratorium on diligence.  
 
We are broadly content with the proposals in this regard.  
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Application for bankruptcy: requirement to sign a ‘Statement of Undertaking’ 
relating to the debtor’s duties and obligations during the bankruptcy process; 
removal of provisions from the Bankruptcy (Scotland) Act 1985 relating to 
incomplete and inappropriate debtor applications; application for bankruptcy from 
executors of the estate of insolvent deceased individuals; recall of award of 
bankruptcy.   
 
We are broadly content with the proposals in this regard, subject to the comments 
contained below regarding the award of recall generally.  
 
Administration of estate: introduction of a time frame (120 days) for creditor claims; 
variation in length of first accounting period to no less than 6 months; 
extending ‘aquirenda’ (any property or right acquired or received by a debtor after 
the date of bankruptcy, and at present, before date of discharge) period to 4 
years.  
 
We welcome the proposals to introduce a time frame for submission of creditors’ 
claims.  Variation in the length of the first accounting is also welcomed, thought the 
rationale behind a minimum period of 6 months is not fully understood. Surely, if 
assets have been realised and creditors’ claims have been agreed, the ability to 
make an earlier distribution would be beneficial? 
 
We are broadly content with the other proposals in this section, including the 
proposed extension of the aquirenda period. 
 
Discharge following bankruptcy: process for debtor’s discharge from bankruptcy 
(application, review, appeal, repeal, deferral, unclaimed dividends, discovery of 
assets);  
 
We are broadly content with the proposals in this regard.  
 
Records: removal of power to prescribe the form of the Register of Insolvencies; 
modernisation of the sederunt book process; removal of requirement to publish in 
the Edinburgh Gazette. 
 
We are broadly content with the proposals in this regard.  
 
Functions of sheriff and Accountant in Bankruptcy in bankruptcy: transferring further 
bankruptcy processes from the courts to AiB; introduction of e-application process; 
recall of bankruptcy provisions; appointment, replacement, removal of trustee.   
 
Our general concerns about the proposed extension of the AiB powers are noted 
above, and the following specific comments should be read in conjunction with those 
general concerns: 
 
Recall: Whilst the additional clarity around the administrative aspects of the recall 
process is welcomed (e.g. in confirming receipt of funds), we have some concern 
surrounding the proposed granting of additional powers of recall to the AiB. This is a 
judicial function and these applications may be far from straightforward, particularly 
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where there is any doubt or dispute about the sums due to creditors. 
 
We do not consider that this activity (nor the ones commented upon below) can be 
correctly characterised as “administrative”, as it involves the nullification of a binding 
legal process. Whilst accepting that provision has been made for appeal to the 
sheriff, those more complex cases where such an appeal may be warranted will 
have been delayed from appropriate judicial consideration, increasing cost and 
causing delay. 
 
Directions:  We understand that it is uncommon for Trustees to seek directions and, 
when they do, it is generally because the matter is complex and requires a legal 
ruling. Taking away this right and making it a requirement for Trustees to seek 
directions from AiB, who is not qualified to act in a quasi-judicial role, is an 
unnecessary and unhelpful complication of the process. 
 
Further, providing that only AiB can then subsequently decide whether the matter 
merits reference to a sheriff is unacceptable. AiB has no legal qualifications to 
determine when matters require legal direction. 
 
Finally, when directions are sought, they are generally sought as a matter of 
urgency.  The new process will unnecessarily prolong matters. Our members report 
that they do not currently experience any real delay in having applications dealt with 
under the current system. 
 
Removal of Trustees: The Bill provides for AiB to remove Trustees, a right currently 
reserved to the Court (noting that the Trustee is a duly appointed officer of the court 
when acting as such). Implementation of this provision would provide AiB with 
considerably more powers than both the Official Receiver in England & Wales or the 
Recognised Professional Bodies who regulate practitioners, and is a usurpation of 
the court’s powers.  
 
As drafted, a Trustee may be removed if he has “so conducted himself that he 
should no longer continue to act in the sequestration” or where “cause has been 
shown” on other circumstances. This is both vague and a draconian power to place 
in the hands of an executive agency. It would allow the removal of a Trustee, 
properly appointed by the court or the creditors, without reference to them and on 
unspecified grounds.  
 
The only right of appeal would be to ask the AiB to review her own decision with a 
subsequent right on onward appeal to the court once that review has been 
conducted.  Again, the insertion of this review element prolongs a process which 
requires speedy resolution. 
 
Valuation of contingent claims: The Bill, if enacted in its current form, requires 
creditors to apply to AiB instead of a sheriff to place a value on a contingent debt in 
order that the creditor may be able to claim that value in the sequestration. Again, 
there is provision for onward appeal to the Sheriff. 
 
Valuation of a contingent debt almost inevitably involves complex accounting or legal 
input. This review process again is an unnecessary and unhelpful change to a 
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procedure which works perfectly adequately at present. 
 
We would question whether a creditor in such circumstances would be content for 
their debt to be valued in this manner and whether such a system will produce the 
requisite certainty for the parties to the process. 
 
Contractual powers: Trustees currently have the power to adopt or refuse to adopt 
a contract entered into by the debtor, within a period of 28 days from the date of 
sequestration. If a longer period is required, a Trustee should make application to a 
Sheriff.   
 
The Bill would amend the Act to require a Trustee to make application to AiB for an 
extension of time with the right of onward appeal to the Sheriff.  
 
If an extension of time is required, it is generally because there are complex legal 
issues upon which a Trustee requires advice. Once again the insertion of this review 
merely extends a process in which speed is of the essence. 
 
Review of decisions made by Accountant in Bankruptcy: requiring appellant to seek 
AiB review of certain decisions prior to appeal to sheriff.   
 
See above.  Adding an additional stage of self-review merely delays the outcome 
and increases costs. It also denies access to judicial processes to parties with a both 
legitimate right and reasonable expectation of access to them. Furthermore, for 
appeal to be to the decision making party is manifestly inappropriate. 
 
Miscellaneous amendments: as recommended by Scottish Law Commission 
bankruptcy consolidation review. 
 
No comments. 
 
About the IPA 
The Insolvency Practitioners Association is a membership body recognised in statute 
for the purposes of authorising Insolvency Practitioners under the Insolvency Act 
1986 Insolvency (Northern Ireland) Order 1989. It is the only recognised professional 
body to be solely involved in insolvency and for over fifty years, the IPA is proud to 
have been at the forefront of development and reform within the industry. 
 
The IPA has over 2,000 members, of whom over 550 are currently licensed 
insolvency practitioners. In addition to its recognition under the Insolvency Act for the 
purpose of licensing IPs, the IPA is also a Competent Authority approved by the 
Official Receiver for the purpose of authorising intermediaries to assist with debtors’ 
applications for Debt Relief Orders.   
 
The IPA currently licenses approximately one third of all UK insolvency appointment 
takers, who are subject to a robust regulatory regime, applied by the IPA’s dedicated 
regulation teams carrying out complaints handling, monitoring and inspection 
functions. Additionally, the IPA conducts inspection visits of those appointment-
takers licensed by the Law Society (Solicitors Regulation Authority), one of the other 
recognised professional bodies under the Insolvency Act.  The IPA also undertakes 
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monitoring visit work for the Debt Resolution Forum, a membership body which sets 
standards for its members when involved in providing non-statutory debt solutions to 
insolvent individuals (such as Debt Management Plans). 
 
The IPA has a longstanding and continuing commitment to improving standards in all 
areas of insolvency (and related) work. It was the first of the recognised bodies to 
introduce insolvency-specific ethics guidance for IPs, and the IPA continues to be a 
leading voice on insolvency matters such as the development of professional 
standards, widening access to insolvency knowledge and understanding, and 
encouraging those involved in insolvency case administration and insolvency-related 
work to acquire and maintain appropriate levels of competence and skills. 
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BANKRUPTCY AND DEBT ADVICE (SCOTLAND) BILL: STAGE 1 
 

SUBMISSION FROM THE INSTITUTE OF CREDIT MANAGEMENT 
 
 

What is your general view on the Bill and broadly, are you supportive of it? 
Generally the ICM is supportive of the Bill on the understanding that those debtors 
who have been feckless, irresponsible as well as those business debtors who have 
run up trade debt with little concern for their creditors, should be addressed more 
judiciously. The ICM is happy that those debtors who are on state benefit should 
have simplified routes to bankruptcy as well as early discharge thus permitting them 
a fresh start. 
 
Did you take part in the Scottish Government’s consultation on the Bill and 
have your views been reflected?  
The ICM did take part in the Scottish Governments consultation on the Bill and some 
of the Institute’s concerns have been reflected in the Bill. 
 
What is your view on the following proposals within the Bill:  
 
(a) Advice and education: provision of compulsory money advice from an 
approved   money adviser for anyone considering accessing a statutory debt 
relief or debt management product; mandatory requirement for individuals to 
participate in financial education [Policy Memorandum (PM) paras. 18-33]  
The Institute supports the requirement for advice and education. However, there is 
concern as to the type and quality of advice and to the stated aim of the education. 
The Institute is also concerned that sufficient resources will be made available to 
achieve these purposes. The Institute appreciates that much detailed work will be 
required to fulfil those objectives. The Institute will be happy to assist the Accountant 
in Bankruptcy with advice and assistance with their educational requirements. 
 
(b) Payments by debtor following bankruptcy: development of a common 
financial tool to be used to calculate the amount of any contribution to be 
made by an individual from any surplus income they have; allowing the 
Accountant in Bankruptcy to make an order fixing the debtor’s contribution 
towards their bankruptcy; requiring debtors, assessed as being able to make 
contribution towards their bankruptcy, to make such payments throughout 
payment period (48 months); allowing an assessed contribution to be 
deducted from the debtor’s wages; provision of a payment break up to six 
months [PM paras. 34-73]  
The Institute endorses the sentiment of the policy objective “that those who can pay 
should pay”.  It agrees that with the introduction of a common financial tool, a greater 
degree of consistency will be achieved. This should encourage creditor confidence in 
the bankruptcy process. 
 
With reference to the ‘debtor contribution order’, the Institute welcomes the 
requirement for appropriate debtors to be obliged to pay these. The Institute is 
concerned that in certain circumstances the proposed period of 48 months should be 
extended, particularly where a ‘business/trade’ debtor has shown little regard for the 
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consequences his financial behaviour has had in relation to creditors. As such the 
Institute is in agreement with the proposal that the 48 months monthly payments may 
be varied in appropriate circumstances. If possible the Institute would welcome a 
mechanism whereby such contribution orders may be facilitated other than from the 
debtor’s employer and, if appropriate, from self-employed income. 
 
The Institute is in favour of the ‘payment break’ concept. 
 
(c) Bankruptcy where debtor has few assets: introduction of ‘minimum assets 
process’ to replace the ‘Low Income Low Asset’ route [PM paras. 74-88] 
Whilst the Institute is happy with this proposal, there is a concern that feckless or 
residual debtors in receipt of state benefit may take advantage of the otherwise 
laudable proposal. 
 
Will there be any investigation carried out to ensure that such debtors do not ‘take 
advantage of the system’? As such the Institute acknowledges that to be applicable 
debtors must not have been bankrupt within 5 years of the date of the application. 
 
(d) Moratorium on diligence: introduction of six week single moratorium on 
diligence [PM paras. 89-95]  
The Institute is not entirely in favour of the moratorium but accepts the likelihood of 
its introduction, particularly to achieve consistency with the DAS. 
 
The Institute wishes to emphasise the integrity of the public register to reflect the 
currency of any moratorium. 
 
(e) Application for bankruptcy: requirement to sign a ‘Statement of 
Undertaking’ relating to the debtor’s duties and obligations during the 
bankruptcy process; removal of provisions from the Bankruptcy (Scotland) 
Act 1985 relating to incomplete and inappropriate debtor applications; 
application for bankruptcy from executors of the estate of insolvent deceased 
individuals; recall of award of bankruptcy [PM paras. 96-116]  
The Institute is very much in favour with the requirement to have the debtor sign a 
‘Statement of Undertaking’ and that a failure to sign or comply with it should be 
linked to the debtor’s discharge. 
 
The Institute supports the remaining provisions of this section. 
 
(f) Administration of estate: introduction of a time frame (120 days) for creditor 
claims; variation in length of first accounting period to no less than 6 months; 
extending ‘aquirenda’ (any property or right acquired or received by a debtor 
after the date of bankruptcy, and at present, before date of discharge) period 
to 4 years [PM paras. 117-137]  
The Institute endorses the concept of ensuring the best return for creditors and the 
120 day period within which, subject to exceptions, such claims have to be 
submitted. The Institute welcomes the proposals for dividends to be paid to creditors 
more regularly and in particular for the first accounting period to be no less than 6 
months. The Institute agrees that the period of aquirenda be increased to 4 years 
after the date of bankruptcy. 
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(g) Discharge following bankruptcy: process for debtor’s discharge from 
bankruptcy (application, review, appeal, repeal, deferral, unclaimed dividends, 
discovery of assets) [PM paras. 138-200]  
The Institute welcomes the proposal that discharge from bankruptcy should not be 
automatic and that it, in certain circumstances, be linked with the debtor’s 
compliance throughout the period of the estate’s administration. 
 
In particular, the Institute is in favour of granting creditors the power to object to the 
debtor’s discharge. 
 
The Institute agrees with the rest of the proposals contained in this section 
 
(h) Records: removal of power to prescribe the form of the Register of 
Insolvencies; modernisation of the sederunt book process; removal of 
requirement to publish in the Edinburgh Gazette [PM paras. 201-223]  
The Institute is concerned that the proposals to alter public registers will make it 
difficult to identify debtors. Accordingly the debtor’s address should only be redacted 
in exceptional circumstance such as welfare or safety. 
 
The Institute agrees with the remainder of the proposals in this section. 
 
(i) Functions of sheriff and Accountant in Bankruptcy in bankruptcy: 
transferring further bankruptcy processes from the courts to AiB; introduction 
of e-application process; recall of bankruptcy provisions; appointment, 
replacement, removal of trustee [PM paras. 224-291]  
The Institute remains concerned that the Sheriff’s functions are transferred to the 
Accountant in Bankruptcy in the manner described. The Institute continues in the 
belief that bankruptcy is still a process which should be seen as judicial as opposed 
to administrative. In the event of the proposal being implemented the Institute 
welcomes the various appeal opportunities to the Sheriff Court. 
 
Subject to the foregoing, the Institute accepts the inevitability of the section’s 
remaining proposals and welcomes the possibility of shrieval appeal and/or 
intervention. 
 
(j) Review of decisions made by Accountant in Bankruptcy: requiring appellant 
to seek AIB review of certain decisions prior to appeal to sheriff [PM paras. 
292-303] 
The Institute is in favour of the proposals contained in this section. 
 
(k) Miscellaneous amendments: as recommended by Scottish Law 
Commission bankruptcy consolidation review [PM paras. 304-306]  
The Institute endorses the sentiment of improving legal clarity in these areas. 
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BANKRUPTCY AND DEBT ADVICE (SCOTLAND) BILL: STAGE 1 
 

SUBMISSION FROM JOEL MARTIN CONN 
 

 
I write further to your call for evidence in regard to consideration of the above Bill. 
The following are my personal comments and not representation of the views of my 
firm, nor of any clients. 

 
My name is Joel Martin Conn. I am a solicitor and notary public, regulated by the 
Law Society of Scotland. I am accredited by the Law Society of Scotland as a 
specialist in Debt and Asset Recovery law. Since qualifying in 1998, I have 
predominantly practised in the fields of commercial litigation and debt recovery and, 
for much of this time, have been involved in attending to matters relating to personal 
and corporate insolvency, predominantly for creditors but also giving advice to 
individuals in financial distress or in a form of debt relief or bankruptcy.  (I am called 
upon to give similar advice to companies and directors in regards to corporate 
insolvency.) In regards to my relevant publications, my article Deferral of Debtor's 
Discharge from Sequestration was published in the Scottish Legal Gazette in 
September 2012 [Vol 80, No 3, pp69-73].   
 
General comments 
The Bill in general proposes a significant shift of power from the Sheriff Courts to the 
Accountant in Bankruptcy ("AiB"). In addition, in respect of changes to arrangements 
for discharge from sequestration (where the AiB will now be called upon to determine 
whether discharge should be granted), these are matters that represent whole new 
powers to be given to the AiB, not currently held by the courts.   
 
I have a significant concern about the AiB's ability to resource the dispensing of such 
powers. In respect of matters concerning whether or not to grant a discharge, 
approve a contribution, give directions, or grant recall of sequestration, all of these 
matters require quasi-judicial determination. Though the AiB currently dispenses 
authorisation to insolvency practitioners to undertake certain steps, provides 
guidance in cases and will make decisions on such steps in its own cases, I can 
think of no circumstances where the AiB is making such quasi-judicial decisions, 
subject to appeal to the Sheriff. (Their current powers in approving a Debt 
Arrangement Scheme [Regulation 25 of the Debt Arrangement Scheme (Scotland) 
Regulations 2011 (SSI 2011/141)] are not subject to appeal and are, therefore, not 
necessarily a model for any expanded decision-making role.) 
 
My respectful submission is that it is not yet possible to assess whether the AiB as a 
department holds sufficient expertise so as to provide such quasi-judicial decision 
making. If it does not, the estimates for resourcing must be considered critically as 
significant training or recruitment shall be required to give effect to these new roles. 
Alternatively, external legal support will need to be obtained and there appear to be 
no costings in regards to procurement of such legal support. 
 
Following a stakeholder event at which a speaker from the AiB set out these 
proposals prior to publication of the Bill, I corresponded with the AiB to seek 
clarification as to the number of recalls in sequestration that were undertaken in 
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recent years and how many were intimated but not advanced. I did not receive a 
response and I am concerned that this data has not been collated (or cannot be). I 
am concerned that similar lack of data exists in respect of current approval of Income 
Payment Orders and Income Payment Agreements (roughly equivalent to the 
proposed powers for debtor contributions in section 4 of the Bill).   
 
Notwithstanding the Financial Memorandum (commented on further below), one is 
left with the concern that there is insufficient evidence to inform the question of 
resourcing should the provisions of the Bill be passed as currently drafted.  Indeed, 
either end of the spectrum could have significant implications to the public purse and 
the delivery of these services. At one end, the volume of applications to the AiB in 
respect of recalls in sequestration and contentious income contributions might be 
very low and the AiB's work in setting up the necessary processes to resource such 
decision making will greatly exceed the savings to the Scottish Court Service of no 
longer requiring to deal with such applications. Conversely, the volume of such 
applications may significantly exceed the capacity of the resources the AiB intends to 
provide and the determination of these important issues will deteriorate compared to 
their current undertaking by the Sheriff Courts. 
 
It is my submission that without clear evidence on the expected volumes of 
applications and proposals for resourcing determination of such applications by the 
AiB, it is preferable to leave such matters with the Sheriff Court system where 
resourcing exists, procedures are in place and there is a learned body of Sheriffs 
already in place to adjudicate. 
 
The question of resourcing in regard to applications for discharge of bankruptcy 
should the provisions of the Bill be passed is a significant further matter. Again in 
private correspondence, I requested from the AiB data on the number of applications 
for deferment of discharge of sequestration over recent years but this data did not 
appear available. (The Financial Memorandum to the Bill suggest the AiB herself 
sought only three within recent times [para 36].)  Conversely, the AiB can estimate 
the volume in applications for discharge should the provisions come into force as 
there will be one in each and every bankruptcy commenced after these provisions 
come into force. Indeed, when one adds contentious applications for discharge by 
the debtor (where the debtor lodges an application in circumstances where the 
Trustee does not think discharge is warranted) there will be yet further applications 
for the AiB to attend to.   
 
If the provisions for removing automatic discharge - which provisions I am broadly in 
favour of - come into place there will be significant increase to the AiB's work. This 
may flood any systems put in place to attend to other new and existing roles. (I give 
my alternative submission on discharge below. In short, consideration could be given 
to merely extending the period for automatic discharge beyond the current 12 
months.) 
 
In summary, although there is no significant reason why the AiB as a Scottish 
Government agency could not hold a significant first instance role in adjudicating on 
a number of these applications, it does not currently do so. If the reasoning of 
transfer of power is to free up capacity on the Sheriff Court system, then clear 
evidence would require to be laid before Parliament as to the current call upon the 
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Sheriff Court system of such applications. Only then can there be proper comparison 
and consideration of the likely extra resourcing required by the AiB.    
 
One cannot discount that there is a public good in the decisions in such matters 
being made at the debtor's local Sheriff Court in open forum. This seems unlikely to 
be fulfilled if these powers were undertaken centrally in the AiB's offices and by 
written representations. Further, there is a question as to the level of legal training 
and education necessary for the AiB to give equivalent quality of service in regards 
to certain of powers to be transferred - such as the power to provide directions or on 
contentious contribution matters - which are currently provided by experienced and 
learned Sheriffs, often further to oral and written legal submissions from Trustees 
and their legal advisers.   
 
I would submit that a significant shift of powers from the courts to the AiB can be 
justified only if there is a significant cost saving to the public purse in general. The 
justification for removal of such powers from the Sheriff Court system (and thus local, 
open determination of contentious matters) does not seem made out by the Bill.  
 
Section 4: Debtor Contribution Order 
It would appear that initial decision, to make the initial Debtor Contribution Order, 
appears to have no right of appeal. It is not immediately clear why there is a lack of 
right of appeal and one should be introduced.  
 
Turning to those rights of review or appeal that do exist, in the case of a debtor 
appealing against the decision by the Trustee to vary or remove a Debtor 
Contribution Order, if the Trustee is the AiB then the review is still carried out by the 
AiB themselves. Given that many reviews will be likely to be against decisions of the 
AiB (where the AiB is Trustee), the requirement for an initial stage of review back to 
the AiB would seem an unnecessary and burdensome procedure from the position of 
a debtor. 
 
I would propose that an appeal is permitted straight to the Sheriff in respect of any 
determination under 32A, 32B, 35E, 32F with no initial review to the AiB. My 
concerns about the resourcing of any such review powers by the AiB are repeated 
herein. 
 
Proposed section 32D: Deduction from debtor's earnings 
Such proposals are to be welcomed. The current enforcement of breaches of Income 
Payment Orders and Income Payment Agreements is difficult. One does however 
note the significant further regulations to be provided in this area in terms of 
proposed section 32D(5) and further representations may be required at that time. 
The interface between the current diligence procedures for arrestment of earnings 
and those intended by the regulations require further scrutiny and should not be 
drafted without such due regard.  
 
Section 8: Moratorium on Diligence  
It is submitted that the expansion of a moratorium to sequestration and trust deed is 
unnecessary and potentially disruptive to the process of debt recovery in Scotland. 
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The current moratorium in place in respect of entering into a debt arrangement 
scheme is one itself should be reviewed and potentially restricted. There is anecdotal 
evidence (and certainly my personal experience) showing that "unscrupulous" 
debtors are seeking to enter the DAS Register purporting to proceed with DAS 
Applications when they have no intention of concluding the process but simply wish 
to delay further diligence against them. This does not detract from the scheme as a 
whole but suggests that there can be abuse of the moratorium process.  
 
I would submit that an overriding power to allow a creditor to advance to seek 
sequestration should be introduced even in regard to the DAS moratorium provisions 
currently in place. It is unclear what grounds exist for extending a moratorium to 
debtor's own sequestrations and trust deeds as proposed within the Bill. There is no 
parallel in Insolvency Law for prioritising a debtor's own insolvency steps. In 
corporate insolvency the wishes of the creditors are usually paramount in selecting 
the form of insolvency and insolvency practitioner [St Clair and Drummond Young, 
The Law of Corporate Insolvency in Scotland (3rd edition), para 4-18: "Following the 
policy,…of trying to give effect of the wishes of the creditors in appointing liquidators, 
the Court has confirmed the appointment of an auditor as liquidator…"]. In regards to 
the appointment of an administrator by the company or its directors, where there is a 
floating charge holder, the floating charge holder must be provided with five business 
days notice prior to appointment by the company or its directors, so that they may 
consider appointing their own administrator [Insolvency Act 1986, Sch B1, para 26]. 
 
Further, broadening the moratorium as proposed would leave the system open for an 
unscrupulous debtor to seek money advice and purport to be interested in entering 
into any of the three forms of debt relief but thereafter do nothing while spending the 
six week moratorium divesting himself of assets and/or running up further debts.  
 
Section 16: Discharge of Debtor 
It is unclear what mischief is being sought to be corrected. It was only 2008 that the 
period for automatic discharge was reduced from three years to one year to bring us 
in line with England and Wales. The proposed amendments shall leave us 
significantly out of kilter with personal insolvency in that jurisdiction. Although there is 
no requirement for consistency in this field but, given the recent reports of 
"bankruptcy forum shopping" by Republic of Ireland debtors seeking personal 
insolvency in England and Wales, one wonders whether Scottish debtors may seek 
to make themselves bankrupt in England so as to be guaranteed a one year 
discharge rather than submit to the open-ended system as proposed. This 
unintended consequence may not be an entirely theoretical one.  
 
It seems likely that the number of deferment of discharge applications at present is 
low partially due to the cost and time constraints of a Trustee seeking such a 
deferment application. It should not, however, be ignored that the grounds under 
which deferment of discharge can or should be sought are still relatively unclear. 
One has the overwhelming sense from section 16 and proposed amendments 
therein that they are aimed at "conduct" grounds but there is little case law showing 
deferment being sought or granted on such grounds at present.  (The recent case of 
AiB v Campbell, 2012 SLT (Sh.Ct) 35 is the only example I can identify.) It begs the 
question as to what level of desire there is by trustees to seek deferment on such 
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conduct grounds (or in general). If it is low, is such a change abolishing automatic 
discharge required at all? 
 
If the chief mischief is that it was thought that 12 months (or rather nine months from 
the date of sequestration, which in practice can be seven months or less from  the 
date of award of sequestration) is an insufficient time for a trustee to decide whether 
deferment of discharge is justified, gather evidence and proceed to Court (perhaps 
instructing agents to do so) then the more obvious amendment to the law is simply to 
lengthen the period for automatic discharge beyond 12 months (perhaps 18 months, 
two years or simply return to the previous three year period).  
 
Personally I have little difficulty with the suggestion that discharge should be earned 
rather than be a right and the amendments proposed have much to commend them. 
I remain concerned, however, about the resource implications from AiB in creating 
the structures necessary to determine applications and in particular applications by 
the debtor in terms of proposed section 54(4) to request their own discharge. Such a 
request by a debtor for his own discharge is likely to be contentious (as the Trustee 
may have not sought discharge due to concerns with the debtors' conduct). It is not 
clear whether the proposed review procedure in section 54(B) will be undertaken 
solely on written submissions and whether legal aid may be available to debtors for 
such a significant application.  Indeed there will be cost implications for the Trustees 
themselves as the creation of this new step in process (of preparing a report on 
discharge and circulating) will increase their work and thus their likely fees in each 
and every case. 
 
Further, as expressed in respect of debtor contributions, there is a concern as to the 
creation of an internal review by the AiB before a further right of appeal to the Sheriff. 
The requirement for internal review by the AiB seems inappropriate and burdensome 
on debtors, creditors and Trustees. 
 
Section 24: Application by Trustee to AiB for directions 
It is respectfully submitted that the AiB does not currently possess the necessary in-
house expertise to give directions on legal matters to any extent greater than 
currently undertaken. Trustees regularly seek the AiB's comment. I have heard 
anecdotally of reports of delays in receipt of responses and of vague responses. To 
oblige the Trustee to seek the AiB's directions in all cases, and thereafter insist on a 
further internal review of such directions by the AiB prior to any appeal to the Sheriff, 
would seem unduly burdensome.   
 
Furthermore, it begs the question as to what timescale the initial direction will be 
given by the AiB and the procedure for attending to the review (which implies that 
representations may be given by creditors, etc. but does not indicate how debtors 
and creditors are to know about the review of the direction).   
 
Disposal of any such powers by the AiB would seem likely to require additional 
appropriately trained (if not legally-qualified) personnel. I comment on the financial 
assessments below but would note that I can identify no assessment of the costs for 
this provision contained in those financial notes. Certainly, there seems to be no 
assessment of the significantly increased external legal advice that the AiB may 
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require in respect of responding to a request for directions that demand 
consideration of significant legal points.   
 
The intermediate step of an internal review by the AiB would seem to be further 
unnecessary, requiring the AiB both to hold a quasi-judicial role in providing the 
direction and thereafter a quasi-appellant role in reviewing same. Consideration 
should be made, at least, for removal of the review step.  
 
In short, this power would not appear to assist Trustees any greater extent than their 
current engagement with the AiB and there would be a significant diminishment to 
the current process of seeking determinative directions from the court. There is no 
guidance as to the number of such directions being sought annually from the courts, 
and thus the burden upon the AiB to appropriately resource the provision of such 
directions would seem unlikely to justify the removal of a direct line between the 
Trustees and the Courts.  
 
Sections 25 and 26: Recall of Sequestration 
The Bill proposes removing the power of the Sheriff to determine applications for 
recall of sequestration where the application is other than arising from a creditor's 
petition and includes the ground that the debtor was not apparently insolvent. 
Proposed section 26 thus introduces a raft of new provisions that will cover all recalls 
of sequestration on the grounds of repayment, whether the original sequestration 
was by the debtor themselves or by a creditor's petition. 
 
This is a significant additional power to the AiB which would not simply be an 
administrative function. In private correspondence with the AiB, the suggestion was 
that she perceived that such extension of power was on par with the 2008 transfer of 
powers from the courts to the AiB for determining debtor's own sequestration 
applications. No such parallel applies however. In a debtor's own application pre-
2008, the Sheriff had no discretion on awarding of sequestration provided the papers 
were in order and the act of granting sequestration was solely an administrative 
function.   
 
One cannot say that section 17 of the 1985 Act (as current) in regards to recall of 
sequestration is merely administrative. Even where the Sheriff is satisfied that full 
repayment had been made, it was still within the Sheriff's discretion whether to recall 
an award of sequestration ["…the Sheriff may recall an award of sequestration if he 
is satisfied in all circumstances of the case…"]. Such discretionary wording continues 
in proposed Section 17E in regard to the proposed power of the AiB to award recall 
of sequestration. The new provisions will thus result in a sizeable new discretionary 
and quasi-judicial power to the AiB. It is submitted that without significant evidence of 
a need for such a transfer of power (such as an unusual strain upon the Sheriff Court 
Service of such applications for recall, which could be better resourced by the AiB), 
there are no grounds for such a transfer of powers.   
 
I would further respectfully submit that the drafts of the Bill have underestimated how 
contentious recall of sequestration on the grounds of payment can be. As accepted 
by the proposed amendments, recall could be sought on the grounds, "… that the 
debtor has paid or is able to pay the debtor's debts in full…" (proposed Section 
17A(1)). It is frequent that recall petitions are suggested, and indeed introduced to 
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the court, where no payment has been made and there is no evidence that the 
debtor is able to pay. Such petitions can thus be contentious in themselves. 
 
In regard to the timescale for attending to such applications, as set out in the Bill, I 
would repeat my concerns that many such petitions at present can be contentious, 
even if they purport to be on the grounds of full repayment. At present, the costs 
incurred by Trustees in attending to ill-founded applications, or applications that start 
with insufficient preparation and, thus, require significant input by the Trustee before 
there is full repayment, can leave the Trustee's remuneration vague until just before 
final recall by the court. As the AiB will then be determining the recall only if the 
Trustee's remuneration is repaid, it leaves a situation whereby the Trustee's 
remuneration can become an issue of controversy in itself at a late stage. (At 
present, the Trustee's remuneration need not be determined prior to recall (though, 
in practice, it normally is).) I would, again, respectfully submit that the drafters have 
underestimated the potentiality of these applications dragging on and becoming 
contentious, at least in regards to finalising of Trustee's remuneration and obtaining 
payment of same by the debtor prior to recall under these proposed amendments. 
 
Finally, in respect of the proposals for interim recall introduced by proposed section 
17C, it is unclear what mischief is being cured by interim recall. The debtor will not 
be formally recalled until later and the import of interim recall is unclear. 
 
Comments on the financial implications within the Financial Memorandum 
The assessment of costs in respect of power to defer discharge seems extremely 
optimistic. They seem to be assessed only in respect of the AiB's costs in regard to 
discharge and not the additional costs of other Trustees in applying for the 
deferments. Such costs will now be introduced in each and every case, as opposed 
to the handful of cases where deferment is sought before the court as at present. 
This cost burden will be borne by creditors as a whole. There seems to be no 
assessment as to the costs on the AiB in considering contentious applications for 
deferment. 
 
In respect of the comments in paragraphs 40 and 41 that the transfer of bankruptcy 
administrative functions will be cost neutral through the AiB recovering the full cost 
from application fees, this begs the question as to what the application fees will 
currently be.   
 
The AiB however says they do not expect the level of fees of the new processes to 
exceed the current level set by the Sheriff Courts. The sums as quoted thus require 
some significant critical assessment by the Committee. Further, such fees would 
represent new fees to debtors, which may be a strain, and to Trustees, impacting on 
creditors as a whole. 
 
It is noticeable that no estimate is given as to the savings of costs at the Sheriff 
Courts, which it is submitted would be relatively minor given that the apparent low 
volume of such applications at present. The significant new functions would however 
create a requirement on the AiB to provide whole new administrative, adjudicative 
and appellant functions (with appropriately trained and successively senior staff 
throughout). No costs appear to be given in regards to legal advice in regards to 
reviews or contentious applications. This seems a significant omission.   
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If I can be of any further assistance, please do not hesitate to contact me. 
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BANKRUPTCY AND DEBT ADVICE (SCOTLAND) BILL: STAGE 1 
 

SUBMISSION FROM KPMG LLP 
 
 
Introduction 
KPMG LLP are a Global Professional Services Firm. In Scotland, our Restructuring 
practice have for the last 15 years administered a significant volume of Personal 
Insolvencies, both sequestrations and protected trust deeds. 
 
KPMG LLP also supply Contracted out insolvency services to the Accountant in 
Bankruptcy (AiB). From the AiB’s Annual Report to 31 March 2012, the AIB was 
acting as Trustee in c21,700 sequestrations. At that date, KPMG LLP were 
administering 4,947 sequestrations as Provider under the Contract.  This represents 
approximately 29% of cases, excluding LILA applications, where the AIB was 
Trustee. 
 
KPMG LLP has taken part in the Consultation process, responding to the initial 
Consultation Document, participating in Stakeholder events and contributing to a 
number of working groups set up to consider various aspects of the Bill in more 
detail. 
 
KPMG LLP supports the objectives of the Bill, to ensure that appropriate, 
proportionate debt management and debt relief mechanisms are available to the 
people of Scotland and that these are fit for the 21st Century. 
 
Executive summary 
Our comments focus on payments by debtor following bankruptcy. We support the 
policy objective that “debtors who can pay should pay”.   
 
Significant progress has been made in recent years in sequestration, under the 
Insolvency Services Contract in particular, in ensuring that debtors who are in 
employment pay some level of contribution to their sequestration. This has the 
benefit of reducing the cost to the public purse of the sequestration process and 
improving returns to creditors. 
 
We are concerned that proposals in the Bill could increase cost to the public 
purse/reduce returns to creditors through: 
 

 determining the level of contribution prior to any involvement by the Trustee 
on behalf of creditors; 

 Utilising a Common Financial Tool that could reduce average 
contributions/returns to creditors. 

 
We are also concerned that: 
 

 there has been limited, if any, analysis of the cost/benefits of  attempting to 
collect contributions for a 4 year period compared to the current 3; 

 there should be clarity that providing a debtor co-operates they should not 
have to advise their employer of their sequestration; 
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 that the costs to employers of collecting Debtor Contributions could be 
significant; 

 that there are gaps in the provisions for recovery if a contribution is not to be 
paid from income from employment. 

 
We would welcome the opportunity the opportunity to share the benefit of our 
experience in recovery of contributions from debtors during the consultation process. 
 
Payments by debtor following bankruptcy 
 
Common Financial Tool 
Whilst not clear in the Bill, we understand that a decision has been made to adopt 
the Common Financial Statement (CFS) as the Common Financial Tool. Whilst this 
is helpful in providing additional detail, we have concerns that this decision will have 
significant impact on the realisations generated from contribution collections on 
sequestration cases where the AiB is Trustee. 
 
On the cases that the AiB administers as Trustee, the AiB requires her in house 
teams and providers to utilise the StepChange (formerly CCCS) Guidelines when 
determining a level of contribution that a debtor can afford to pay. 
 
In 2010 we interviewed a small sample of debtors using both the CFS and the 
StepChange guidelines.  This suggested that using the CFS generated contributions 
which were on average 30% lower than the StepChange figures. 
 
In the year to 31 December 2012, total contributions collected from cases contracted 
out to providers were c£3.2 million. A decline of 30% represents a potential reduction 
of c£1million per year in recovery for the public purse/creditors. This calculation does 
not include cases administered by the AiB’s in house team which will increase this 
annualised figure. We recommend that the impact on the return to creditors/public 
purse of this decision is carefully considered. 
 
Debtor Contribution Order 
A key proposed change to the process is that the AiB may make a Contribution 
Order, using the CFS, at the point of award of sequestration. 
 
We do not support the idea that a debtor contribution should be determined (on 
paper) at the time of the award of Sequestration. While there is an attraction to the 
debtor in very quickly understanding what their contribution is expected to be, we 
feel that there can be no substitute for a proper detailed assessment of a debtor’s 
income and expenditure to negotiate a reasonable and importantly sustainable 
contribution (particularly if the contribution term is to last 4 years). This is a key area 
where the Insolvency profession bring their skill and experience to increase returns 
for creditors. 
 
Whilst theoretically if Money Adviser (filling in the debtor application), AiB (making 
the award) and Trustee (trying to generate a return for creditors) are all using the 
CFS they should arrive at the same answer, in practice this will not be the case.  
What is being overlooked here is that the Money Adviser is acting in the interests of 
their client, the debtor, and the Trustee will be acting in interests of the creditors  
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Whilst we note that the Trustee can vary the contribution after it has been assessed 
by the Money Adviser in the debtor application and set by the AiB, this will be very 
difficult in practice. Once a debtor thinks they have agreed a contribution it will be 
difficult to change their mind if the Trustee thinks it should be higher.   
 
This approach could increase administration for the AiB and generate confusion. The 
AiB will set the contribution and award sequestration. Inevitably there will be debate 
in some cases with the debtor and their Money Adviser about the level of 
contribution awarded. Who is then going to deal with the debate, the AiB or the now 
appointed Trustee? 
 
Overall we see no benefit to this change and think a proper assessment of the 
position should be carried out by the Trustee with the debtor following the Trustee’s 
appointment. This gives the debtor one clear point of contact. 
 
Essentially we think the current process works well and does not require change. In 
our view unless these issues are addressed returns to creditors are at risk. 
 
Change in payment period to 48 months 
As noted above, we support the policy aim of improving returns to creditors. The 
change of the time period for contribution payments from 3 to 4 years was a 
relatively late change in the Consultation process and we understand that there has 
been limited if any analysis of the cost benefits of this change.   
 
In our experience “breakage rates” for contribution payments in year 3 are 
significantly higher than years 1 and 2 and it follows that this is likely to be worse in 
year 4. We suggest that a proper assessment of the likely recovery of contributions 
compared to the cost of a further years administration is done. 
 
Variation and removal of contribution order 
Considerable reporting of variations in contributions will be required to the AIB’s 
office. Whilst acknowledging that this could be done via an effective case 
management system, we think that this is an onerous burden of administration with 
no clear benefit. 
 
Deductions directly from wages 
It is important that there is clarity that a Trustee will only notify a debtor’s employer if 
they do not comply with the Contribution Order. If there is a requirement that the 
employer be notified, debtors will understandably be concerned about the impact on 
their current employer and also their ability to change employment in the future.   
 
This section only addresses the recovery of contributions from a debtor who has an 
“employer”. Contributions can be agreed from significant pension incomes, self 
employed income, rental income (without the need to assume landlord obligations). 
Often these relate to higher value contributions from professionals, including QC’s, 
lawyers or medical professionals who are not employees. There is also potentially a 
gap where employers are not in Scotland. 
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The removal of the previous section on Income payment Orders and replacement 
with the Debtor Contribution Order leaves a gap in enforcement options if the debtor 
does not fall in to the employed category. We understand that the debtor will be 
required to sign a Statement of Undertakings and their discharge may be affected if 
payment is not made. However, we believe that these will be of limited assistance in 
the recovery of contributions. It is important that this be properly addressed. 
 
In our experience there has been resistance from employers to collecting payments 
from an employee’s income (it adds administrative cost for them and often these are 
small businesses). The detail of the Regulations will be important. 
 
Permitted 6 month payment break 
We do not believe there is a requirement for this aspect of the Bill.  If a debtor cannot 
afford to pay they should not be required to make a contribution. If a 6 month 
payment break is added to a 4 year contribution period then, debtors may not be 
receiving discharge until around 5 years after sequestration which is a significant 
departure from the current 1 year automatic discharge. 
 
Advice and Education 
Advice 
In general we support the principle that a debtor should receive advice prior to 
accessing debt relief. In the consultation concerns were raised that there should be 
an “opt out” on this requirement.  If the debtor is, for example, a business or financial 
professional then they may not need advice. Not everyone wants to sit in front of an 
adviser and share their financial position. The requirement to do so with no “opt out”, 
arguably restricts access to debt relief. 
 
We deal with significant volumes of sequestration cases under the AiB Contract for 
Insolvency Services. In our experience the problem is usually not a lack of advice 
prior to sequestration but rather poor advice. There is nothing in this Bill which 
addresses this. 
 
It is unclear within the Bill who will fall within the definition of Money Adviser who can 
provide debt advice. We consider that best advice is obtained from those with 
sufficient experience and knowledge to advise an individual of the implications of all 
the options available to him. We believe that it is important this definition includes 
Insolvency Practitioners. 
 
Education 
We understand that there is a significant amount of detail to follow by Regulation in 
this part of the Bill. We think the following should be addressed. 
 
When must the Trustee notify the debtor that they need to complete this course of 
education? Is this something that is intended is done at the outset of a case or is it 
intended to be done prior to the debtor receiving his discharge?; 
 
The Trustee’s responsibility appears to be to notify the debtor that they must 
undertake the course.  Who is going to monitor that they attend/complete? 
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What will the consequences be for the debtor of not attending/completing? In the 
statement of undertakings it implies that the debtor may not receive their discharge, 
however, there doesn’t appear to be provision for this within the discharge sections 
of the Bill; 
 
Who is going to fund this education? 
 
The missing detail makes it difficult to comment on how this will operate in practice.   
We have concerns that this system of financial education will be costly to develop 
and implement with limited impact and effectiveness. 
 
Discharge following bankruptcy 
In principle we support the move away from a 1 year automatic discharge which 
placed the onus and cost of any deferral of discharge firmly on the Trustee.   
However, we have concerns about the amendments to the process as drafted. 
 
If a Trustee is to make a declaration that a contribution order has been complied with 
then it is likely that a debtor who pays a contribution and therefore returns more to 
his creditors will be penalised by having to wait 4 years to receive his discharge.   
 
This is contrasted with a debtor who has no income or assets at the date of 
sequestration and enters the new Minimal Asset Procedure and receives discharge 
in 6 months. 
 
The process also appears to differ depending on whether the AiB is Trustee or an 
Independent Insolvency Practitioner is Trustee. We cannot understand why these 
processes should be different. 
 
We do not support the indefinite discharge of a debtor who cannot be traced, there 
are various reasons why debtors cannot be traced and these are not all the fault of 
the debtor. The absence of the debtor does not necessarily prevent the Trustee from 
dealing with their Estate.   
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BANKRUPTCY AND DEBT ADVICE (SCOTLAND) BILL: STAGE 1 
 

SUBMISSION FROM THE LAW SOCIETY OF SCOTLAND 
 
 
Executive Summary 
 
Introduction 
The Law Society of Scotland aims to lead and support a successful and respected 
Scottish legal profession. Not only do we act in the interests of our solicitor members 
but we also have a clear responsibility to work in the public interest. That is why we 
actively engage and seek to assist in the legislative and public policy decision 
making processes. 
 
This response has been prepared on behalf of the Society by members of our 
Banking, Company and Insolvency Law sub-committee and the Consumer Law sub-
committee. These committees are comprised of senior and specialist lawyers (both 
in-house and private practice) and legal academics.  
 
The Society has examined the Bill in detail but has restricted its comments to a 
higher level review. Where we have not commented on a particular aspect of policy 
or section of the Bill, we are broadly in agreement with what is proposed.  
 
The Society welcomes the opportunity to consider the Bankruptcy and Debt Advice 
(Scotland) Bill. Specific comments in response to the call for evidence issued by the 
Economy, Energy and Tourism Committee can be found at appendix 1. The Society 
also has the following general comments to make. 
 
General comments  
We support the policy objectives of the Bill, namely to “ensure that appropriate, 
proportionate debt management and debt relief mechanisms are available to the 
people of Scotland”. However, we have a number of concerns about how the Bill 
proposes to implement these policy objectives. Our general concerns are outlined 
below. 
 
Removal of judicial involvement and unnecessarily cumbersome and lengthy 
appeal process 
The Society is extremely concerned about the removal of many parts of the 
sequestration process from the Scottish courts. We are opposed to the removal of 
the safeguard of judicial involvement at the outset in areas where the legal rights of 
the debtor and creditors are directly affected. Sequestration gives rise to important 
issues affecting individuals many of which are not simple administrative matters but 
involve legal rights and obligations which require judicial determination. 
 
Extended role of AIB and potential for conflict of interest  
We are concerned about the extended role of the Accountant in Bankruptcy (AiB) 
and the significant potential for conflicts of interest. We believe that the AiB will have 
a significant conflict of interest in reviewing its own decisions. Currently, the court 
plays an important role in separating these powers. We accept that the AIB could 
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deal with routine administrative matters but the Bill’s presumptions as to what are 
routine and administrative are not always correct.  
 
We are also concerned about the AiB’s ability to deliver the required services and 
the funding of the AiB. The Society believes that important legal matters affecting 
individuals' fundamental rights should be dealt with by properly qualified people. 
 
Limitations on a debtor's right of choice 
We are concerned that the proposals restrict and compromise debtor choice and 
access to sequestration. We are of the view that provided a debtor meets the criteria 
for a particular process, they should be able to choose to enter that process.  
 
Removal of Automatic Discharge   
We consider the removal of automatic discharge to be a retrograde step, which 
reintroduces the undesirable effects of the Bankruptcy (Scotland) Act 1913, which 
left debtors undischarged. We believe it will not benefit creditors and will also be 
unfairly prejudicial to debtors.  
 
Lack of clarity in the relationship between discharge, deferral of discharge and 
Bankruptcy Restriction Orders (BROs) 
There appears to be a general lack of clarity in the relationship between the period of 
sequestration, discharge, deferral of discharge and Bankruptcy Restriction Orders 
(BROs), which the Bill ought to clarify. 
 
The concept of interim recall is fundamentally flawed  
We consider that the proposed introduction of interim recall is fundamentally flawed. 
We consider that there can be no middle ground – either a debtor is sequestrated or 
he is not. 
 
Impact on corporate insolvency 
Changes in bankruptcy legislation will have a direct impact on the corporate 
insolvency regime in Scotland; however no consideration appears to have been 
given to this point. We are aware that work is being undertaken on the corporate 
insolvency rules but understand that (at least at this stage) it is not proposed to 
decouple personal and corporate insolvency law in Scotland and have two separate 
independent regimes. 
 
Failure to deal with the debtor's home  
It is disappointing that the Bill does not deal with the complex issue of the debtor's 
family home, which is frequently the most problematic issue in personal bankruptcy.  
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Appendix 1 - Commentary on Bill Sections 
 
The Society’s comments on specific Bill sections, as set out in the Economy, Energy 
and Tourism Committee’s call for evidence, are found below. 
 
Advice and education (Sections 1-2) 
We believe that money advice and financial education are good ideas in principle. 
We also agree such advice should be available but we are not convinced that such 
advice should be mandatory.  Any mandatory money advice would have to be of the 
highest quality, and be provided by suitably qualified people.  A system of redress for 
poor advice would also need to be available.   
 
As yet the Bill does not contain a definition of "money adviser" or the qualifications 
required. We believe the legislation would be improved if a definition were to be 
included. 
 
We are concerned about proposals linking discharge of the debtor to financial 
education. The existing system of automatic discharge with a robust process of 
deferral works effectively. If necessary, the grounds for deferral could be widened 
and specifically include debtor co-operation and the financial education of the debtor. 
 
We would welcome clarification on whether the cost of providing mandatory money 
advice has been assessed and who will meet this cost.  
 
Payments by debtor following sequestration (Sections 3 - 4) 
We support the policy of consistency and transparency of calculation of debtor 
contributions across the various debt relief and management procedures. However, 
it is arguable that the proposed Common Financial Tool ("CFT") is too rigid and 
prescriptive and there should be some latitude allowed to the Insolvency Practitioner 
to allow for unusual circumstances. Without further details of the proposed CFT it is 
difficult to comment further.  
 
The Society considers that there is insufficient evidence that a debtor contribution 
order for four years will improve returns to creditors. Furthermore, it is unclear why 
the debtor and trustee should be permitted to extend the four year period. This 
seems to contradict the policy of having a fixed four year period of contribution and 
there appears to be no protection for the vulnerable debtor who might be unfairly 
pressurised into agreeing a longer contribution period. 
 
We are uncertain why a break should be restricted to 6 months. Payment breaks 
already happen in practice, although re-commencing contributions after a break 
period can be difficult. 
 
No consideration seems to have been taken of the impact on a debtor wishing to 
make payments post discharge to buy out the trustee’s interest in a property. 
 
Section 32C(3) - it should be remembered that debtor's income does not vest in the 
trustee so rather than refer to "income" this section should refer to "income 
contributions." 
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Sequestration where debtor has few assets (Sections 5 - 7) 
Generally we support the Minimal Asset Procedure (MAP) but do not agree that a 
MAP debtor should be discharged after 6 months, with the possibility for that period 
to be extended to 12 months. The period of sequestration for MAP should be the 
same as the ordinary sequestration procedure, namely 12 months. There should be 
consistency across all bankruptcy processes. In addition, if discharge is no longer to 
be automatic in ordinary sequestration, the same policy should apply to MAPs.  
 
Section 2ZB (a) - reference to section 33(1) of the Act is not sufficient as it does not 
make clear, for example, that pensions are excluded. It would be better to make 
reference to assets excluded by virtue of section 33(1) of the Act and other Acts. 
 
Moratorium on diligence (Section 8) 
We understand the policy intention of having a 6 week period of moratorium prior to 
entry to statutory debt relief procedures; however, the relevant sections of the Bill do 
not clearly achieve this. Further consideration should be given to the drafting of 
these provisions. The Society would make the following comments and 
recommendations: 
 
Section 4A(a) – we would welcome clarification as to whether this section also 
applies to executor applications. 
 
Section 4A(b) – refers to the trust deed being granted but it is not clear when the 
moratorium starts - before or after the trust deed is granted? In addition, it is the 
trustee not the debtor who takes steps to obtain protected status.   
 
Section 4C - the term “diligence” is not defined anywhere in the Bill. We would 
recommend including a definition of this term. 
 
Section 4C(3)(d) – arrestments are "executed” by the creditor not "granted." 
 
One possible way to clarify matters would be for sections 4A and 4B to be redrafted 
so the provisions apply to specific procedures rather than to specific entities e.g. 4A 
apply to sequestrations and trust deeds and 4B should apply to DAS. 
 
It is unclear how the moratorium provisions interact with the existing provisions of 
section 37 of the Bankruptcy (Scotland) Act 1985 (Effect of Sequestration on 
diligence.) We would welcome clarification on this matter. 
 
We do not support the policy of an appeals and review process by the AiB. It is not 
clear how the review and appeal process will affect the moratorium but there is 
clearly the possibility that there will be delays. Furthermore, there is the possibility 
that the moratorium period could become very lengthy, which will adversely affect 
the interest of creditors.  
 
Application for sequestration (Sections 9 - 12)  
Section 10 of the Bill, which introduces section 11B to the Bankruptcy (Scotland) Act 
1985, allows the AiB to refuse to grant what the AiB considers to be an inappropriate 
application. Although this power is already contained in the Bankruptcy (Scotland) 
Regulations 2008, and is being moved to primary legislation, we are concerned that 
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the terms of this section are too vague and give the AiB too much discretion. Courts 
do not have such discretion in awarding sequestration. If an application satisfies the 
technical requirements of the Act, the court must award sequestration. We consider 
that if a debtor meets all the requirements for sequestration, they should be entitled 
to an award of sequestration. We are concerned that the AiB is being given powers 
which the courts currently do not possess. 
 
Administration of estate (Sections 13 – 15) 
We generally support the policy of insisting creditors claim early in a process. The 
pre-2008 legislation (Bankruptcy (Scotland) Regulations 2008) adequately provided 
for this.    
 
We agree with the proposal that the trustee should be able to shorten the first 
accounting period; however it is not necessary to specify a minimum 6 month period. 
The length of the first accounting period should be determined by the circumstances 
of the case and not subject to any minimum period. 
 
Discharge following sequestration (Sections 16 – 20) 
The concept of a debtor’s automatic discharge was introduced in the Bankruptcy 
(Scotland) Act 1985 to address the deficiencies of the Bankruptcy (Scotland) Act 
1913, where a debtor’s discharge was not automatic, and many were sequestrated 
in perpetuity. We do not agree with the proposal that a debtor must apply for 
discharge. Furthermore, we do not agree that discharge should be made dependent 
on co-operation.  
 
We consider that the existing system of automatic discharge with a robust process of 
deferral works effectively. If necessary, the grounds for deferral could be widened 
and specifically include debtor co-operation and the financial education of the debtor. 
 
As currently drafted, the provisions in the Bill relating to discharge are unnecessarily 
complicated.  
 
The process of Discharge on Composition does continue to have a role and can be 
particularly helpful for debtors and creditors where early discharge or asset 
protection is required. These will become increasingly important issues if a four year 
payment and acquirenda regime is introduced. There are provisions in the 
Bankruptcy and Diligence etc. (Scotland) Act 2007 which could be brought into force 
to simplify the composition process.  
 
Records (Sections 21 – 23) 
The notice of an application for recall in the Register of Insolvencies must also give 
creditors notice of their right to lodge answers to the application. Alternatively, other 
provision for notifying creditors of their right to lodge answers must be made.  
 
Functions of sheriff and Accountant in Bankruptcy in sequestration (Sections 
24 – 35) 
We consider that the transfer of a number of functions from the courts to the AiB is 
fundamentally misconceived. We agree that a distinction can be drawn between 
legal and administrative matters and agree that the AiB can deal with administrative 
matters. However, many of the functions which it is proposed are undertaken by the 
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AiB are not administrative matters but are legal matters which require judicial 
involvement. We are concerned that the AiB will not have the appropriate 
qualifications and expertise to deal with such legal matters. 
 
Giving the AiB a 'quasi-judicial' role, as well as administrative functions, creates a 
conflict in the AiB's responsibilities between the legal rights and interests of debtor 
and creditors (which must have priority) and considerations of administrative 
efficiency (which must be subordinate).  The Society considers that the AiB should 
be free to concentrate on administrative efficiency and not be put in the position of 
having to balance conflicting priorities. 
 
As an officer of the court, a Trustee must have direct access to the court in exactly 
the same way as a Liquidator or Administrator has such access to the court.  
Debtors and creditors also have a right to have their civil rights and obligations 
determined by an independent and impartial tribunal. Given the plethora of roles and 
responsibilities, which it is proposed are to be undertaken by the AiB, there is 
considerable concern that conflicts of interest will arise and that public confidence in 
the AiB could be undermined. 
 
We consider that the proposals in the Bill are likely to add delay and cost to the 
process. The proposed framework is not suitable for dealing with situations which 
require immediate resolution. The right to make application to court should be 
preserved, although the option of referring a matter to the AiB could also be 
available.  
 
As a matter of principle if a sheriff awards sequestration, it would seem appropriate 
that a sheriff should order recall. However, we can see the logic of recall of 
sequestration on the grounds of payment in full being dealt with by the AiB as an 
administrative matter. We agree that recall should only be awarded after payment 
has been made. 
 
The concept of interim recall is fundamentally flawed. Either a debtor is sequestrated 
or he is not. We can see no benefits to an interim recall process. We therefore 
consider the proposed new sections 17C and 17D to the Act (section 26 of the Bill) 
should be removed. 
 
The proposed new sections 17E(1)(b) and 17E(4) should also be removed. If the 
grounds of recall are payment in full, we would consider it inappropriate for the AiB to 
have any discretion on whether or not to award recall.  If there is to be any discretion 
exercised, that must be a matter for the court.   
 
Section 17F (section 26 of the Bill) will require amendment to remove references to 
interim recall, discretion of the AiB and the imposition of conditions as none of these 
is appropriate. 
 
Section 28 - 28A(6)(a) - should say "the former trustee or his representative" - to 
cover situation where the former trustee has died. 
 
Section 29(6A) – Should it be "the commissioners" or "a commissioner" who can 
apply? Should the debtor be able to apply? 
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Review of decisions made by Accountant in Bankruptcy (Sections 36 – 40) 
The Bankruptcy Restriction Order (BRO) regime should remain with the court and 
should be pursued in cases where the debtor has been unwilling to agree to 
restrictions by virtue of a Bankruptcy Restriction Undertaking (BRU). Sequestration 
impacts an individual’s status in a number of ways and continues to restrict the 
debtor post discharge so is a matter that should be dealt with by the court. 
 
The relationship between the period of sequestration, discharge of the debtor, 
deferral of discharge and a BRO is still unclear. Bankruptcy restrictions were 
introduced to address conduct issues and punish the debtor whereas deferral of 
discharge is designed to benefit creditors. If the debtor’s discharge is no longer 
automatic, the Society would question what role the BRO plays if the debtor’s 
discharge is no longer automatic. 
 
It should be made clear that a debtor should be automatically discharged after a 
specific period, and the trustee given the option to make application for deferment. 
This should apply where it would benefit creditors and also apply to Bankruptcy 
Restriction Orders where the debtor has failed to cooperate. 
 
We recognise the amendments to section 63 and proposed new section 63A of the 
Act attempt to allocate responsibility for remedying defects between the court and 
the AiB. However, the drafting is not clear and so open to interpretation. For 
example, it is unclear what a "clerical and incidental error" is. Further consideration 
should be given to the drafting of these provisions. 
 
The proposed self-review and appeal process by the AiB is fundamentally 
misconceived. The AiB has a significant conflict of interest in reviewing its own 
decisions and the court plays an important role in separating these powers. We 
accept that the AIB could deal with routine administrative matters but the Bill’s 
presumptions as to what are routine and administrative are not always correct.  
 
The right to value a contingent claim must remain with the courts. Both liquidation 
and administration currently rely on these provisions. We would consider it 
inappropriate for the AiB to be dealing with such complex legal matters. These are 
not simple numerical calculations as can be seen from the case of Burton, Noter 
[2010]CSOH1741, referred to with approval by the Supreme Court in re the Nortel 
Companies, re the Lehman Companies and re the Lehman Companies 
(No.2)[2013]UKSC522. 
 
Miscellaneous amendments (Sections 41 – 48) 
Consequential amendments will be necessary if any of the points made above are 
accepted. 
 

                                                 
1 http://www.scotcourts.gov.uk/opinions/2010CSOH174.html  
2 http://www.supremecourt.gov.uk/decided-cases/docs/UKSC_2011_0259_Judgment.pdf  
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BANKRUPTCY AND DEBT ADVICE (SCOTLAND) BILL: STAGE 1 
 

SUBMISSION FROM LLOYDS BANKING GROUP 
 

 
Please find the Lloyds Banking Group repost to the call for evidence on the 
bankruptcy and debt advice (Scotland) Bill.  
 
In the main our response to this call from evidence is the same as to the consultation 
we submitted in May 2012 which I have attached for information.  
 
However, there are a number of points below which we have pulled out below in 
more detail. 
 
Money advice and financial education: 
Lloyds Banking Group is fully supportive of the inclusion in the Bill to make money 
advice compulsory regardless of the solution the debtor is exploring.  
 
We also support the provision of financial education for those whose financial 
difficulties have arisen as a result of their budgeting abilities, although we expressed 
concern in our original response to the consultation about demand and capacity 
issues.  
 
Ideally, education could be provided through a range of channels: online, written and 
face to face. We are supportive of the desire for a common financial tool to calculate 
income and expenditure and are contributing to the working group set up to achieve 
this.  
 
Bankruptcy & Minimum Asset Process:  
In our original response to the Scottish Government consultation paper we 
considered it unnecessary to introduce a new low income or no income bankruptcy 
solution given that LILA already exists.   
 
We would also question the change in the Bill for the Minimum Asset Process to 
reduce discharge to 6 months given that the Bill looks in other areas to align 
processes across debt solutions. (i.e.: moratoriums, minimum repayment periods) 
 
We welcome the decision to remove the original proposal to exclude debts incurred 
12 weeks prior to bankruptcy application. 
 
DAS  
Lloyds Banking Group welcome the changes under DAS which allow more flexibility 
in payment breaks, now up to 6 months, and appreciate the benefit to debtors of 
freezing interest and charges at point of notification rather than approval stage.  
 
We still question the need to introduce a composition element to DAS on the basis 
that if the debt can be repaid in full in a reasonable timeframe, this should be the 
preferred option.  
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If, due to a change in circumstances, it cannot, it may be more appropriate to 
consider an alternative solution. 
 
Trust deeds 
Lloyds Banking Group is supportive of the key changes proposed in the Bill to the set 
up and supervision of trust deeds, including a review of fee structure and greater 
transparency to creditors.  
 
Whilst we agree that it may not be appropriate to include benefit payments to 
calculate disposable income in some cases, equally we do not wish to exclude 
debtors from accessing this solution if their benefit income is such that a sustainable 
plan could be agreed.   
 
Debtors should be able to access solutions which are both appropriate to their needs 
and sustainable in the long term.  
 
We did not agree with the original proposal to introduce a minimum dividend for trust 
deeds as we felt it could act as a barrier to access for a number of debtors. 
 
Freezing of equity from the outset: we have some concerns that this policy could 
have unintended consequences and push the debtor further into difficulty if house 
prices decrease.  
 
 
Annex B 
 
Consultation on Bankruptcy Law Reform 
CONSULTATION QUESTIONS 
 
Part 6 Advice 
Question 6.1 - Do you think that money advice should be compulsory for those 
considering any form of statutory debt relief? 
Yes    No   

 
Question 6.1a - If yes, who should give this money advice? 
Authorised money advisers 

 
Question 6.2 - Should AiB have a role in the provision of money advice? 
Yes    No   
We agree that AIB could perform a signposting role to money advisers but 
have concerns over how the AIB could support an advice role function. 
Consideration should be given to the role of the Money Advice Service and 
how they can link in.  

 
Question 6.2a – If yes, what format should that take? 
Telephony 

 
Question 6.3 – Would you support an ‘triage’ system to signpost individuals to 
possible debt relief or debt management options available to them? 
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Yes    No   
Providing the outcome for the customer is consistent regardless of whether 
they go through AIB or to a money adviser directly 

 
Question 6.3a – If yes, what format should this ‘triage’ system take? 
Digital wherever possible. Telephony and face to face for customers that 
cannot access internet.  

 
Part 7 Education 
Question 7.1 - Should financial education be an integral part of any Scottish statutory 
debt relief option? 
Yes    No   
We support this in principle, but query how this would be put into practice in 
terms of demand/capacity issues. It may not be appropriate for customers 
who simply had a radical change in circumstances, rather than those that 
were unable to manage their money /had budgeting issues 

 
Question 7.1a -  If yes, who should deliver financial education? 
Money Advice Service equivalent in Scotland 

 
Question 7.2 - Should this financial education be mandatory for all those who access 
a statutory debt relief option? 
Yes    No   
Subject to our comments in 7.1 

 
Question 7.2a – If yes, what format should the financial education take? 
Digital channels where possible, face to face if required 

 
Question 7.3 - Should financial education be optional based on specific criteria, such 
as where the individual has previously been bankrupt? 
Yes    No   
See response 7.1 

 
Question 7.3a – If yes, what should that criteria be? 

See response 7.1 
 

 
Question 7.4 - Should participation in financial education be linked to discharge from 
debt? 
Yes    No   
Whilst we support this in principle, we would need to know how this would 
be executed: would the work it would entail justify the value it adds?  

 
Question 7.5 - How could the effectiveness of financial education be evaluated? 
Looking at the 'reoffend' rate: do customer's circumstances improve or do 
they end up in the same position some time later?  

 

425



 4 

Part 8 Common Financial Tool 
Question 8.1 - Should a single common financial tool be used to calculate an 
appropriate contribution from individuals? 
Yes    No   
CFS 

 
Question 8.1a – If yes, should the same common financial tool be used in the 
determination of contributions in the Debt Arrangement Scheme, Protected Trust 
Deeds and Bankruptcy? 
Yes 

 
Question 8.1b – If no, how should contributions be calculated? 
Comments 

 
Question 8.2 - Should AiB, in conjunction with key stakeholders, develop a specific 
Scottish Common Financial Tool to calculate the appropriate contribution from an 
individual? 
Yes    No   
However, we recognise that this may be appropriate if research was carried 
out that showed the demographics of Scottish customer to be substantially 
different to warrant a Scottish tool.  

 
Question 8.2a – If no, what figures should be used to calculate the appropriate 
amount of contribution from an individual? 

 A) CCCS guidelines 
 B) BBA CFS figures 
 C) Other figures, please specify_______ 
 D) A percentage of the individual's income 

Comments 
 
Question 8.2b - If a contribution is based on a percentage of an individual's income, 
what should that percentage be? 

 A) fixed percentage – 9% 
 B) fixed percentage – 12% 
 C) sliding scale percentage based on the individual’s income 
 D) other percentage, please specify_____ 

N/A 
 
Question 8.3 - Should legislation be amended to allow an assessed contribution to 
be deducted directly from an individual’s wages? 
Yes    No   
There should be an option to use this method, but it should not be 
compulsory. It may be unworkable in some circumstances and create 
unnecessary administration. It may also prevent customers from seeking 
help if there is a risk that it may affect their position, or they are concerned 
about the effect  of their employer discovering their financial difficulties.  
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Part 9 Application Process 
Question 9.1 – If money advice should be sought prior to entering any statutory debt 
relief or debt management product, should applications only be made to AIB through 
an electronic web portal? 
Yes    No   
Comments 

 
Question 9.1a If yes, should an electronic application web portal be accessed only 
by authorised money advisers? 
Yes    No   
Comments 

 
Question 9.2 -Should applicants be able to submit paper application forms? 
Yes    No   
Or a money adviser can submit them on customer's behalf. 

 
Question 9.2a – If yes, should the applicant demonstrate that they had money advice 
prior to submitting their application? 
Yes    No   
Comments 

 
Question 9.3 - Where money advice is provided by authorised money advisers, 
should evidence of apparent insolvency still be required? 
Yes    No   
Comments 

 
Question 9.4 - Where money advice is provided should the authorised money 
adviser still certify that the individual cannot pay their debts as they become due?  
Yes    No   
Comments 

 
Question 9.5 – Should a moratorium period be introduced for bankruptcy? 
Yes    No   
We do not feel this is necessary 

 
Question 9.5a – If yes, what should the proposed moratorium period be? 

 A) 4 weeks 
 B) 6 weeks 
 C) 8 weeks 
 D) other period, please specify_____. 

N/A 
 
Question 9.6 – Should the individual only be able to access one moratorium period in 
a 12 month period? 
Yes    No   
N/A 
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Question 9.6a – If no, how many moratorium periods should the individual be 
allowed? 

 A) 2 
 B) 3 
 C) 4 
 D) other, please specify_____. 

N/A 
 
Question 9.7 – Where an individual intends to apply for bankruptcy, should 
information about the individual be displayed in a public register during the 
moratorium period? 
Yes    No   
Comments 

 
Question 9.7a – If yes, should access to the information on the register be restricted 
to those parties that have an interest? 
Yes    No   
N/A 

 
Part 10 Solutions for Individuals 
Question 10.1 – Where it is assessed that an individual could repay their debts within 
a fixed period (such as 8 years), should DAS be the default option for the individual? 
Yes    No   
If customers can repay, then they should.  

 
Question 10.1a – If yes, should the period that is used be 8 years? 
Yes    No   
Comments 

 
Question 10.1b – If no, what should the period be? 

 A) 4 years 
 B) 6 years 
 C) 10 years 

   D) another period, please specify______. 
There needs to be more data available on the success rate of existing DAS 
and the failure rates: at what point do plans fail and why?  

 
Question 10.2 - Should the mechanism for charging for a DAS Application be aligned 
to other statutory debt relief options and an up-front fee charged? 
Yes    No   
Up front fees can be a barrier to customers accessing the appropriate debt 
solution 

 
Question 10.2a – If yes, what should the fee cover? 
Comments 
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Question 10.3 – Should AiB be able to charge any other fees for the administration 
of the debt payment programme? 
Yes    No   
If it is necessary to increase the 2% fee, this could be done through the 
appropriate consultation process 

 
Question 10.4 - Should another appeal or review process in DAS be created to allow 
an individual or creditor to appeal a decision made by the DAS Administrator? 
Yes    No   
Comments 

 
Question 10.4a – If yes, should these appeals be made to an independent panel? 
Yes    No   
Could it be possible to engage the services of the Policy & Cases 
Committee? 

 
Question 10.4b – If these appeals are not made to an independent panel, where 
should these appeals go? 
See above 

 
Question 10.5 – Should the Debt Arrangement Scheme have an option of 
composition for individuals in DAS programmes? 
Yes    No   
If the customer is in a position to repay in full, they should do this.  

 
Question 10.5a – If yes, should composition only be available where the programme 
has successfully run for over a fixed period, for example 12 years? 
Yes    No   
N/A 

 
Question 10.5b - If yes, what should that fixed period be?  

 A) 10 years 
 B) 12 years 
 C) 15 years 
 D) another period, please specify________. 

N/A 
 
Question 10.6 - Should composition only be available where the individual in the 
programme has paid a fixed percentage of the debt due? 
Yes    No   
N/A 
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Question 10.6a – If yes, what should that percentage be? 
 A) 50% 
 B) 60% 
 C) 70% 
 D) another percentage, please specify________. 

N/A 
 
Question 10.7 - If composition was available, should this only be with the agreement 
of the creditors? 
Yes    No   
Based on creditor's  level of debt, not  solely number of creditors for/against 

 
Question 10.7a – If no, should an automatic revocation of the outstanding balance 
be available where the individual has paid the agreed percentage? 
N/A 

 
Question 10.8 – Should there be a minimum debt level for entry into a protected trust 
deed? 
Yes    No   
Comments 

 
Question 10.8a - If yes, what should the level be? 

 A) £3,000 
 B) £4,000 
 C) £5,000 
 D) another amount, please specify_____. 

N/A 
 
Question 10.9 – Where an individual is in employment, should provision be made for 
a statutory notice to be issued to their employer allowing the deduction of the agreed 
contribution direct from the individual’s salary? 
Yes    No   
It could be argued that the act of making a regular payment is a form of 
financial education in itself 

 
Question 10.9a – If yes, who should notify the employer? 
N/A 

 
Question 10.10 – Should there be a minimum dividend proposed in a trust deed for it 
to be eligible for protection? 
Yes    No   
Comments 

 
Question 10.10a - If yes, is 50p in the £ an appropriate minimum amount? 
Yes    No   
N/A 
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Question 10.10b- If not 50p in the £, what would be an appropriate minimum 
amount? 

 A) 40p in the £ 
 B) 30p in the £ 
 C) 20p in the £ 
 D) another amount, please specify_______. 

N/A 
 
Question 10.11 – Should there be a fixed term for completion of a protected trust 
deed? 
Yes    No   
Comments 

 
Question 10.11a - If yes, what should this period be?  

 A) 3 years 
 B) 4 years 
 C) 5 years 
 D) another period, please specify_______. 

Possibly with the option to extend a further 12 months 
 
Question 10.12 – Should there be a link between the term of the protected trust deed 
and the delivery of the minimum dividend originally proposed? 
Yes    No   
The term must be increased to increase return to creditors, but we do not 
feel that it can be linked to a minimum dividend 

 
Question 10.13 – Should the current process that deems consent to a trust deed 
becoming protected continue?  
Yes    No   
Comments 

 
Question 10.13a – If yes, are the current thresholds correct?  
Yes    No   
N/A 

 
Question 10.13b – If the thresholds are not correct, what should they be? 
N/A 

 
Question 10.14 – If the current deemed consent process is not appropriate, what 
should replace it?  
N/A 
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Question 10.15 – Where a trustee in a protected trust deed applies to make an 
individual bankrupt as a result of their non-compliance, should the trustee in the 
bankruptcy take the non-compliance into consideration when agreeing the 
individual’s discharge from debt? 
Yes    No   
Comments 

 
Question 10.16 – If the protected trust deed fails due to an individual’s refusal to 
comply with the terms, should it be mandatory that the trustee applies to make the 
individual bankrupt? 
Yes    No   
The nature of non compliance should be taken into account. 

 
Question 10.17 - Should the requirement for an individual to prove apparent 
insolvency be removed as a route into bankruptcy? 
Yes    No   
Comments 

 
Question 10.18 - Should the minimum debt threshold for an individual be increased? 
Yes    No   
Comments 

 
Question 10.18a – If yes, should this level be £3,000? 
Yes    No   
Comments 

 
Question 10.18b – If no, what should this level be? 

 A) £1,500 
 B) £2,000 
 C) £5,000 
 D) another amount, please specify______. 

Comments 
 
Question 10.19 - Should there be different minimum debt thresholds for the different 
debt relief products? 
Yes    No   
Comments 

 
Question 10.20 - Should the minimum debt threshold for an individual applying to 
become bankrupt be the same as that for creditors? 
Yes    No   
Comments 

 
Question 10.21 - Should the minimum debt threshold for creditor petitions increase? 
Yes    No   
Comments 
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Question 10.21a - If yes, what should that level be?  
 A) £3,500 
 B) £5,000 
 C) £7,000 
 D) another amount, please specify______. 

Comments 
 

Question 10.22 - Should a new No Income product be developed for individuals who 
are assessed as being unable to make a contribution and who are in receipt of social 
security benefits only? 
No 

 
Question 10.23 - In order to access this product should the maximum level of assets 
be limited, for example to £2,000? 
Yes    No   

N/A 

 
Question 10.23a – If yes, what should this maximum level of assets be? 

 A) £1,000 
 B) £2,000 
 C) £5,000 
 D) another amount, please specify______. 

N/A 
 

Question 10.24 - Should an individual who owns heritable property be able to access 
this product? 
Yes    No   
N/A 

 
Question 10.24a – If yes, should there be any restrictions on the value of the 
property or, perhaps, equity? 
N/A 

 
Question 10.25 - As the individual is in receipt of social security benefits only, should 
they be discharged after 6 months, where they co-operate with their trustee?  
Yes    No   
N/A 

 
Question 10.25a – If no, what should the period be? 

 A) 9 months 
 B) 12 months 
 C) 18 months 
 D) another period, please specify________. 

N/A 
 

433



 12 

Question 10.26 - To be eligible to apply for a No Income product, should there be a 
maximum debt level?  
Yes    No   
N/A 

 
Question 10.26a – If yes, should the maximum debt level be £17,000? 
N/A 

 
Question 10.25b – If no, what should the level be? 

 A) £10,000 
 B) £15,000 
 C) £20,000 
 D) another amount, please specify_______. 

N/A 
 

Question 10.27 - Where an individual has no income and is discharged after 6 
months, should they be subject to a default credit restriction for a set period post 
discharge? 
Yes    No   
N/A 

 
Question 10.27a - If a credit restriction is appropriate, what should the period be? 

 A) 3 months 
 B) 6 months 
 C) 12 months 
 D) another period, please specify______. 

N/A 
 

Question 10.28 - If a credit restriction is appropriate, should there be a specific value 
attached to this restriction, for example no credit over £3,000? 
Yes    No   
N/A 

 
Question 10.29 - Should the period for an individual to apply for a subsequent No 
Income product be extended? 
Yes    No   
N/A 

 
Question 10.29a – If yes, what should the period be?  

 A) 7 years 
 B) 10 years  
 C) once in lifetime  
 D) another period, please specify_______. 

N/A 
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Question 10.30 - Where an individual has accessed debt relief through the No 
Income product once, should the individual’s discharge for any subsequent 
bankruptcy be delayed? 
Yes    No   
N/A 

 
Question 10.30a - If yes, what should the period be?  

 A) 1 year    
 B) 2 years 
 C) 3 years  
 D) another period, please specify______. 

N/A 
 

Question 10.31 – Should a new Low Income product be developed for individuals 
who are assessed as unable to make a contribution? 
Yes    No   
Comments 

 
Question 10.32 - In order to access this Low Income product should the maximum 
level of assets be limited? 
Yes    No   
Comments 

Question 10.32a - If yes, what level should it be? 
 A) £5,000 
 B) £7,000 
 C) £10,000 
 D) another amount, please specify_______. 

N/A 
 

Question 10.33 - As the individual in this product is not making any contributions 
should they be discharged after 12 months, where they co-operate with their trustee? 
Yes    No   
N/A 

 
Question 10.33a – If no, what should the period be? 

 A) 6 months 
 B) 9 months 
 C) 18 months 
 D) another period, please specify________. 

N/A 
 

Question 10.34 - Do you think that this product should be available to individuals 
who own heritable property? 
Yes    No   
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Question 10.34a – If yes, should this be restricted to properties that have been 
repossessed or have negative equity? 
No 

 
Question 10.35 - Should there be a maximum debt limit to access a Low Income 
product? 
Yes    No   
Comments 

 
Question 10.35a - If yes, where should this maximum total unsecured debt limit be 
set? 

 A) £20,000   
 B) £30,000   
 C) £50,000  
 D) another amount, please specify_________. 

N/A 
 

Question 10.36 - Where an individual needs debt relief and cannot access any other 
bankruptcy product, they should be able to access the last resort debt relief product? 
Yes    No   
 
Question 10.37 - Where the individual had previously been bankrupt or has 
accessed another statutory debt relief product within the previous 5 years, should 
their discharge period be extended? 
Yes    No   
N/A 

 
Question 10.37a - If yes, what period should their discharge be? 

 A) 6 months 
 B) 12 months 
 C) 5 years 
 D) another period, please specify______. 

N/A 
 

Question 10.38 - Should a new Payment product be developed for individuals who 
are assessed as able to make a contribution? 
Yes    No   
Comments 

 
Question 10.39 - Should the Payment product be available to individuals who are 
currently trading or who have traded within the preceding 5 years? 
Yes    No   
N/A 
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Question 10.40 - Should this product be unavailable to individuals who have debts 
exceeding a fixed sum? 
Yes    No   
N/A 

 
Question 10.40a - If yes, what should this sum be? 

 A) £250,000  
 B) £500,000 
 C) £750,000 
 D) another amount, please specify______. 

N/A 
 
Question 10.41 - Do you think the contribution should be for a fixed period? 
Yes    No   
N/A 

 
Question 10.41a - If yes, for what period? 

 A) 3 years 
 B) 4 years 
 C) 5 years 
 D) another period, please specify________. 

N/A 
 

Question 10.42 – Where monies have been ingathered, should creditors receive 
regular dividend payments? 
Yes    No   
N/A 

 
Question 10.42a - If yes, at what intervals?  

 A) quarterly 
 B) 6 monthly 
 C) annually 
 D) another period, please specify________. 

N/A 
 

Question 10.43 – Should both insolvency practitioners and the Accountant in 
Bankruptcy be the trustee in Payment product cases? 
Yes    No   
Comments 

 
Question 10.44 - For clarity for applicants and creditors, should there be a fixed 
charge for administering this Product?  
Yes    No   
N/A 
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Question 10.45 – If the monies ingathered are insufficient to pay a dividend to 
creditors, should the individual’s discharge be deferred until the costs of the 
administration of the bankruptcy are met? 
Yes    No   
N/A 

 
Question 10.46 - Should a new High Value product be developed for individuals who 
are currently trading or have traded in the past 5 years or who have debts in excess 
of a fixed amount? 
Yes    No   
Comments 

 
Question 10.46a - If yes, what should this fixed amount be? 

 A) £250,000  
 B) £500,000 
 C) £750,000 
 D) another amount, please specify______. 

 
Question 10.47 – Where the common financial tool assesses that a contribution 
should be made, should this be for a fixed period? 
Yes    No   
Comments 

 
Question 10.47a - If yes, for what period? 

 A) 3 years 
 B) 4 years 
 C) 5 years 
 D) another period, please specify________. 

 
Comments 

 
Question 10.48 – If the monies ingathered are insufficient to pay a dividend to 
creditors, should the individual’s discharge be deferred until the costs of the 
administration of the bankruptcy are met? 
Yes    No   
See 10.45 

 
Question 10.49 – Should there be a mechanism to transfer an individual from one 
bankruptcy product to another? 
Yes    No   
Comments 

 
Part 11 Solution for Sole Traders and Partnerships 
Question 11.1 - Should a new Business DAS be developed for sole traders and non-
limited liability partnerships where the business is assessed as viable? 
Yes    No   
Comments 
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Question 11.2 – Should Business DAS exclude non-business debts? 
Yes    No   
Comments 

 
Question 11.3 - Prior to entering Business DAS, should business advice be 
compulsory? 
Yes    No   
Comments 

 
Question 11.3a – If yes, who should provide that advice? 
Comments 

 
Question 11.4 - Should debt relief or composition be incorporated into Business DAS 
and agreed with creditors at the proposal stage? 
Yes    No   
Comments 

 
Part 12 Removal of Non-Contentious Creditor Petitions from Court 
Question 12.1 - Should all creditor bankruptcy applications to make an individual 
bankrupt be submitted to the AiB? 
Yes    No   
Comments 

 
Question 12.1a – If no, should only non-contested creditor applications be 
considered for award by AiB? 
Yes    No   
Comments 

 
Question 12.2 – Where an application is submitted to AiB and the individual contests 
this, who should submit the application to the Sheriff Court for consideration? 
AIB 

 
Question 12.3 - Where a creditor notifies an individual of their intention to make them 
bankrupt, what should the minimum period be that the creditor must wait before 
submitting the bankruptcy application to AiB? 

 A) 14 days 
 B) 21 days 
 C) 28 days 
 D) another period, please specify_______. 

Comments 
 
Question 12.4 –Should the process of an executor petitioning to bankrupt the estate 
of an insolvent deceased individual be removed from the court, and replaced with an 
application to the AiB? 
Yes    No   
Comments 
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Part 13 Debtor Co-operation 
Question 13.1 – Should the co-operation of a bankrupt individual be linked to 
discharge? 
Yes    No   
Comments 

 
Question 13.2 - If an individual has not co-operated, should there be a maximum 
period that discharge could be deferred? 

 A) 1 year 
 B) 3 years 
 C) 5 years 
 D) another period, please specify______.  

Should be determined by Trustee/AIB 
 

Question 13.3 - Where an individual cannot be located should discharge be deferred 
indefinitely?  
Yes    No   
Comments 

 
Question 13.3a – If no, what period should the deferral of discharge be? 

 A) 1 year 
 B) 3 years 
 C) 5 years 
 D) another period, please specify______. 

Comments 
 
Question 13.4 – Should the AiB have the power to defer discharge where an 
individual has not co-operated, without the need to refer to case to a sheriff? 
Yes    No   
Comments 

 
Question 13.5 – Who should provide an appeals process? 

 A) the Sheriff Court 
 B) an independent tribunal 
 C) AiB’s Policy and Cases Committee 
 D) other, please specify______. 

Comments 
 
Question 13.6 - Should other types of unsecured debts be excluded from the 
discharge? 
Yes    No   
Child maintenance arrears 

 
Question 13.6a – If yes, what other types of unsecured debts should not be 
discharged and your reasons why? 
Comments 
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Question 13.7 - Where an individual has incurred a debt within a specified period 
prior to their application for bankruptcy or trust deed, should this debt be excluded 
from discharge? 
Yes    No   
Comments 

 
Question 13.7a – If yes, should this be limited to debts for non-essential, luxury items 
or where it is proven that the individual had no intention to repay? 
No, it should not be limited 

 
Question 13.8 - Where an individual has incurred a debt within a specified period 
prior to their application for bankruptcy or the granting of a trust deed and it is agreed 
that this debt will be excluded from discharge, what should the specified period be? 

 A) 4 weeks 
 B) 8 weeks 
 C) 12 weeks 
 D) another period, please specify__12 months____. 

Comments 
 

Question 13.9 - Should the child maintenance arrears continue to be claimable and 
to be discharged in bankruptcies and protected trust deeds when the individual is 
discharged? 
Yes    No   
They should not be discharged 

 
Question 13.10 – Should credit union debts continue to be discharged in 
bankruptcies and protected trust deeds when the individual is discharged? 
Yes    No   
Comments 

 
Question 13.11 – Should only credit union debts that were incurred by the individual 
within a specified period prior to them entering bankruptcy or granting a trust deed 
be excluded from discharge? 
Yes    No   
Comments 

 
Question 13.11a – If yes, how long should this specified period be? 

 A) 4 weeks 
 B) 8 weeks 
 C) 12 weeks 
 D) another period, please specify___12 months___. 

Comments 
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Part 14 Modernisation of Legislation 
Question 14.1 – Where material policy changes are identified by the Scottish Law 
Commission as part of their consultation on bankruptcy consolidation, should any 
recommendation they make regarding these be incorporated where appropriate? 
Yes    No   
Comments 

 

Question 14.2 - Do you agree that a consolidation Bill follow the programme Bill 
through Parliament? 
Yes    No   
Comments 

 
Question 14.3 - Should creditors be required to submit a claim within a specified 
timescale? 
Yes    No   
Comments 

 

Question 14.3a - If so, what should this timescale be? 
 A) 60 days 
 B) 90 days 
 C) 120 days 
 D) another period, please specify_______. 

Comments 
 

Question 14.3b – If the creditor does not submit a claim within the agreed timescale, 
what should the penalty be? 
As it currently is. 

 
Question 14.4 - Should there be a defined habitual residence test for individuals who 
wish to apply for statutory debt relief in Scotland? 
Yes    No   
Comments 

  
Question 14.4a - If yes, what aspects should be taken into account? 
Comments 

 
Question 14.5 - Should the power to determine the form of the Register of 
Insolvencies (ROI) be moved from the Act of Sederunt to regulations made under the 
Bankruptcy (Scotland) Act 1985? 
Yes    No   
Comments 

 
Question 14.6 - Should the ROI be updated after the award of bankruptcy to include 
the individual’s current address where they have moved? 
Yes    No   
Comments 
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Question 14.7 - What, if any further information should be included on the ROI?   
N/A 

 
Question 14.8 - Should some details of an individual who is at risk of violence be 
withheld from the ROI? 
Yes    No   
Comments 

 

Question 14.9 - Are there any other categories of individuals whose details should be 
withheld from the ROI?  Please specify. 
Yes    No   
Comments 

 
Question 14.10 - Is the supplementary questionnaire effective as an interview aid, or 
is something else required to replace it? 
Yes    No   
No strong view 

 
Question 14.11 - Would the use of a common financial tool remove the need to 
collect further information on a supplementary questionnaire? 
Yes    No   
No strong view 

 
Question 14.12 - Where a recall of bankruptcy is granted, should the distribution 
process be clarified? 
Yes    No   
Comments 

 
Question 14.13 - Should the legislation be amended to ensure that the final 
interlocutor in a recall is withheld by the Court until it is confirmed that all relevant 
costs and creditors have been paid? 
Yes    No   
Comments 

 
Question 14.14 - Should the current prescribed rate of interest be retained? 
Yes    No   
Comments 

 
Question 14.15 - Should all post-procedure interest and charges be frozen on 
statutory debt relief products? 
Yes    No   
Comments 
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Question 14.15a - If not, should the interest rate be linked to the Bank of England 
base rate? 
Yes    No   
Comments 

 
Question 14.16 - Should the requirement to keep a hard copy of a sederunt book be 
removed? 
Yes    No   
Comments 

 
Question 14.16a – If yes, should the key documents be retained electronically? 
Yes    No   
Comments 

 
Question 14.16b – What should the key documents include? 
Replicate current information 

 
Question 14.17 - Should the date of sequestration be the award date in both debtor 
applications and creditor petitions? 
Yes    No   
Comments 

 
Question 14.17a – If no, should the discharge date be linked to the date the award 
was made by the sheriff? 
Yes    No   
Comments 

 
Question 14.18 - Should the ability to apply for a payment holiday be introduced to 
all statutory debt relief products? 
Yes    No   
Comments 

 
Question 14.19 - Should the period of the payment holiday be fixed at 6 months as it 
is in DAS? 
Yes    No   
N/A 

 
Question 14.20 - If a payment holiday is granted, should this period be added onto 
the length of the period before discharge? 
Yes    No   
Comments 
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Question 14.21 - Should the criteria for a payment holiday be the same for all 
statutory debt relief products? 
Yes    No   
Comments 

 
Question 14.22 - Should bankruptcy processes be removed from the Sheriff Court 
where the process is mainly administrative? 
Yes    No   
Comments 

 
Question 14.22a - If yes, should AiB have the power to make orders for these mainly 
administrative processes, with disputed decisions being referred to a sheriff? 
Yes    No   
Comments 

 
Question 14.23 - Should a panel, separate from the decision maker, decide the 
outcome of more complex applications and review disputed decisions? 
Yes    No   
Comments 

 
Question 14.23a - If yes, should the panel have the power to make the final decision 
in low value, straightforward cases? 
Yes    No   
N/A 

 
Question 14.24 - Should the make-up of this panel include representatives of a 
cross-section of stakeholders, such as insolvency practitioners, Recognised 
Professional Bodies, money advisers, solicitors, etc? 
Yes    No   
N/A 

 
Question 14.25 - Should all bankruptcy processes currently dealt with by the Sheriff 
Court be removed to AiB, subject to appropriate appeals? 
Yes    No   
Comments 

 
Question 14.26 - If all bankruptcy processes were removed from the Sheriff Court, 
should an independent adjudicator or tribunal be formed to review disputed 
decisions? 
Yes    No   
N/A 
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Part 15 AiB Role and Powers 
Question 15.1 -  Does the AiB acting as trustee in approximately 59% of bankruptcy 
cases, excluding LILA cases,  have a positive impact on the existence of a healthy 
and competitive insolvency sector in Scotland? 
Yes    No   
Comments 

 
Question 15.1a – If no, should the AiB continue to act as a trustee in bankruptcies in 
Scotland? 
Yes    No   
Comments 

 

Question 15.1b – If the AiB should continue to act as trustee, should she act only as 
trustee of last resort? 
Yes    No   
Comments 

 

Question 15.2 – Where the AiB is trustee and asset realisations and contributions in 
a bankruptcy case do not meet the cost of case administration, how should any 
shortfall be funded? 
Should be covered by the initial administration fee 

 
Question 15.2a  –  Where the AiB is trustee, should bankruptcies which can cover 
the costs of administration subsidise those which cannot? 
Yes    No   

 
 

 

Question 15.2b  –  If no, should bankrupts be required to cover the minimum costs of 
administration? 
Yes 

 
Question 15.3 - Should AiB to have a more proactive role in the supervision of all 
debt management products? 
Yes    No   
Comments 

 

Question 15.4 - Where the AiB makes a direction which is not adhered to by the 
trustee, should an AiB panel decide on an appropriate course of action? 
Yes    No   
Comments 

 
Question 15.5 - Should Scottish Ministers have the power to regulate Scottish 
Insolvency Practitioners ? 
Yes    No   
Comments 

Comments 
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Question 15.5a - If yes, should this be managed through Recognised Professional 
Bodies who would monitor and regulate Insolvency Practitioners? 
Yes    No   
Comments 

 
Question 15.6 - Do you think that the current Memorandum of Understanding 
between the UK Insolvency Service and Recognised Professional Bodies should be 
redrafted to allow the provision of information to AiB on regulatory activity related to 
Scottish cases? 
Yes    No   
Comments 

 
Question 15.7 – Should there be an information sharing agreement between AiB and 
the Recognised Professional Bodies which have members who take on personal 
insolvency work from clients based in Scotland? 
Yes    No   
Comments 

 
Question 15.8 – Should there be an office of the Official Receiver in Scotland? 
Yes    No   
Comments 

 

Question 15.9 - If the role of the Official Receiver in Scotland is devolved to the 
Scottish Government, should this role be carried out by Accountant in Bankruptcy? 
Yes    No   
Comments 

 
Question 15.9a - If no, who should carry out this role? 
Comments 

 
Question 15.10 - If there was an office of the Official Receiver in Scotland, how 
should this be funded? 
Comments 
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BANKRUPTCY AND DEBT ADVICE (SCOTLAND) BILL: STAGE 1 

SUBMISSION FROM MAX RECOVERY LIMITED 

  
 
This letter is sent in response to the call for evidence concerning the above Bill and sets 
out the views and comments of Max Recovery Limited.  
 
Max Recovery Limited 

the early 1990s in the United States and since 2001 in the UK. It also operates in 
Canada and Australia. Max purchases post-insolvent personal unsecured debt from 
mainstream lenders. Max uses Eversheds LLP and Drydensfairfax LLP as its servicing 
partners in the UK, which includes direct liaison with insolvency practitioners to file Max 

tors.   
 
As far as Scotland is concerned, Max is one of the largest single creditors in both 

purchased 
about 140,000 claims in some 70,000 PTD cases with a face value of over £450 million 
and since 2001 we have purchased about 75,000 claims in about 50,000 sequestration 
cases with a face value of about £200 million. 
 
General 
We fully support the key principles of the Bill that seek to address the constantly 
evolving debt landscape in Scotland. As a significant stakeholder in Scottish personal 
insolvency we would like to commend the AiB  on its wide-
ranging consultation process on the proposals. 
 
We now set out our views on specific sections of the Bill. Where we do not reference a 
section we have no specific comment on that section beyond our support for it. 
 
Section 1 
The provision and availability of high-quality, accessible advice is clearly central to any 
regime. We think that the AiB has a central role to play in the signposting of debtors to 
effective advice.  
 
Section 2 
The consultation on which these provisions are based refers to the INSOL (International 
Association of Restructuring, Insolvency & Bankruptcy Professionals) recommendations 
on pre/post bankruptcy counselling. That report also makes the point that such 
counselling processes are equally valid if they are offered on a voluntary basis and 
suggests that special attention should be given to targeting vulnerable groups. New 
section 43B(1) effectively makes the decision the trustee  since there will always by 
one of the circumstances in (2) and therefore it comes down to whether the trustee sees 
it as appropriate. There should be no financial inducement to the trustee in making any 
such determination. 
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There are examples of countries that have adopted counselling as part of their regime, it 
is fair to say that it has met with mixed reviews. In the US, the Bankruptcy Abuse 
Prevention and Consumer Protection Act of 2005 introduced compulsory counselling 
pre and post-bankruptcy. It is instructive to read the various reviews by US academics 
about how it works, particularly Karen Gross. She 
committees set up to draft the new law and was not in favour of compulsory counseling. 
The setting of a maximum fee of $50 for each debtor is in effect the setting of a de facto 

and in most instances it now involves a generic online course which the debtor 
completes on their own with no guidance. This should serve as a cautionary tale in 
drafting the Regulations referred to at 43(B)(4). 
 
The most important criteria should be debtor choice. If the debtor wants to receive 
financial education then it should be available. Coming up with other criteria is very 
difficult as they are all so subjective. Recidivism is an obvious choice and whilst not 
ideal, probably makes sense. Some analysis of liabilities may work also, if there has 
been a quick build up of debt, use of high-cost lenders, existence of tax debt or debt 
accumulated just prior to insolvency may all indicate a need for education. 
 
We note that the power to set Regulations is subject to the negative procedure only. In 
our view, it gives very wide powers  i.e. can prescribe content, format and delivery  if 

include  could preclude the private sector. 
Consequently, we feel that the affirmative process is more appropriate. 
 
Section 4 
We strongly support the concept of the Debtor Contribution Order. As drafted it appears 
to include all of the necessary components to increase returns to creditors and provide 
flexibility to the debtor/trustee. Such components include a common term and provisions 
for dealing with variations and changes in circumstances. We are particularly pleased to 
see a facility for the debtor to ask for a 3rd party to pay direct to the trustee and for 
payment breaks (these work well in England and Wales in Individual Voluntary 
Arrangements). 
 
Section 5 
We can understand the sentiment behind the proposals, but as drafted 
they seem very complicated and will likely require significant oversight by the AiB  
which is surely the opposite of what is intended.  
 
Section 8  
In our view, this will only work if creditors are able to access the information, which 
seems to be intended by subsection(4) of new section 4A. Generally, we are of the 

abuse by 
debtors and provide a fairer return to all creditors. However, we do feel that it will be 
testing to put into place. It is more likely that large institutional creditors will find this 

- s as there will be data 
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privacy issues around undetermined cases that they could be unaware of. We assume 
that (see new 4B(3)(b)) will be set out in regulations. 
 
Section 13 
The Policy Memorandum suggests that this provision will help ensure best returns to 
creditors, we are not sure how this would be achieved, although it will potentially assist 
with the administration of a case. We should clarify that debt purchasers are not DCAs.  
They own the debt in their own right. DCAs are agents of a principal. We do not follow 
the logic of paragraph 120 of the Policy Memorandum. It is only relevant if dividends are 
being paid earlier. It makes no difference on any decision to sell assets or not, that 
should be a commercial decision by the trustee to which the level of debt is largely 
irrelevant.  
 
We support the provision of discretion to accept claims out of time where there is good 
reason. This provision only becomes a positive if regular and early dividends are going 
to be paid. If the trustee does not agree claims until the end of a case, then in our mind 
it is irrelevant.  
 
If a creditor does not submit a claim then we do not think we should be using the 

 In addition, we need to be completely clear that if a creditor 
lodges a claim on (for example) day 10, but on day 110 the trustee requires evidence to 
support the claim it is completely unreasonable to only give the creditor 10 days to 
provide that evidence when the request could have been made 100 days earlier. 
 
We would also make the point that the same period should be given to all creditors, 
including Crown creditors. The argument that they are a bulk creditor and so should be 
given more leeway is erroneous as in reality they are a creditor in fewer personal 
insolvencies than most banks, and indeed Max Recovery. 
 
Section 15 
We support this in principle because seems to keep a reasonable balance between 
interests of debtors and creditors. We are interested about how it would work in 
practice. How will a trustee find out? 
 
Section 18 
We strongly feel that there should be no discharge until co-operation has been secured. 
We see no issue with indefinite suspension in these circumstances. However, we can 
see no justification for the 8 month period before application, if the trustee can show 
reasonable efforts have been made then should be able to apply at any time. 
 
Section 19 
We fully support the reform of the consignation process, however, there is a need to 
guard against abuse and trustees should be made to do their job in full. We look forward 
to the opportunity to provide further information at the oral evidence session. 
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BANKRUPTCY AND DEBT ADVICE (SCOTLAND) BILL: STAGE 1 
 

SUBMISSION FROM MONEY ADVICE SCOTLAND  
 
 

Money Advice Scotland welcomes the opportunity to respond to the Bankruptcy and 
Debt Advice Bill, as introduced, and to provide written evidence to the Economy, 
Enterprise and Tourism Committee. 
 
In order to prepare our evidence and to seek as many views as possible, MAS hosted a 
consultation day which was attended by over 30 members of Money Advice Scotland. A 
presentation was given by Claire Orr, Executive Director of the Accountant in 

including both free and fee charging sectors. Organisations represented included local 
authorities, CABX, housing associations, Insolvency Practitioners amongst others. 
 
Background to Money Advice Scotland 
Money Advice Scotland is the national umbrella organisation in Scotland which 
promotes and champions the development of free, independent, impartial, confidential 
money advice and financial inclusion. Money Advice Scotland was set up in 1989, and 
has provided the following services to its members. 
 

 Standards and quality framework development 
 Qualifications 
 Training 
 Research and policy input 
 Annual Conference 
 Seminars and other events 
 Publications 
 Consultancy 
 Organisational audits 

 
Money Advice Scotland is an approved centre for the delivery of Scottish Vocational 
Qualifications in Advice and Guidance. It is currently working with the Institute of Money 
Advisers in England and Wales and has developed the Scottish version of the 
Certificate in Money Advice Practice, which will see its first intake of candidates in 
October 2013, who will complete their course in January 2014. 
 
With regard to training of money advisers, the organisation has been using standards to 
underpin its training for almost 20 years. In more recent times, the Scottish Government 
in conjunction with the advice sector has developed the Scottish National Standards in 
information and Advice (SNS), and Money Advice Scotland was a pivotal player in their 
development. These standards are enshrined in current training and also help shape 
the Certificate in Money Advice Practice, together with the National Occupational 
Standards in Advice and Guidance, and Legal advice.  
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General comments 
Money Advice Scotland welcomes a review of the bankruptcy laws and the fact that this 
Bill will be followed by a Consolidation Bill at some later point, which will make it easier 
for those using the legislation on a daily basis. 
 
Members of Money Advice Scotland, who deal with clients in debt, fully understand the 
impact of over-indebtedness upon clients, and particularly that of bankruptcy. For some 
people bankruptcy is indeed a first and last resort, and legislation needs to be able to 
recognise the different needs of debtors across Scotland. We have some concerns that 
whilst the proposed legislation is recognising different needs and situations of 
individuals, for example the minimal asset procedure, on the other hand for some 
debtors the system proposed may well be seen as punishing them in terms of the length 
of payment, which is 4 years. We should bear in mind that bankruptcy is a form of debt 
relief and not debt management (as in the Debt Arrangement Scheme) and that 
individuals are in the situation as they cannot meet their obligations as they fall due.  
 
Specific comments 
We have limited our comments to those sections which we have a particular interest in. 
 
Section 1 - Advice 
We fully agree that debtors should have advice before entering into any debt products. 
We are pleased to note that the bankruptcy laws will be consistent with the existing 
Debt Arrangement Scheme which requires a debtor to seek advice from an approved 
advise
advice, or indeed who do seek advice and then take action to do something else other 
than what was advised.  
 
There was concern expressed at our consultation day that there is a difference in giving 
advice and the options for solving debt problems, and as mentioned previously people 
often do something different to what is advised. Also, we recognise that there may be 
issues in terms of some of the money advice sector who feel th
capacity to provide training to staff and volunteers to enable them to become approved 

case of the voluntary sector where there is a significant reliance on volunteers, there 

advisers. 
 
In terms of the quality of advice it was felt that 

National Standards in Information and Advice, which we would thoroughly endorse. 
Consumer protection is paramount and by having standards in place which are 
externally audited should help boost consumer confidence. 
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Section 2 - Financial Education 
We agree in principle that financial education for debtors should be welcomed.  
However, our members who attended the consultation day raised some issues with 
regard to the interpretation of section 43B(2) (of the 1985 Act) as whilst acknowledging 
that there may be a need in some cases, that just because someone has gone through 

debtor is in 
need of financial education. For example, it may be the case that the debtor is a sole 
trader and that the economic downturn has resulted in the debtor going bankrupt.  
 
The money advice sector is also concerned as to who will provide the financial 
education, and will they be required to take instructions from a trustee to provide such 
financial education? In addition given the current funding across the sector, will there be 
other additional resources available for this function? 
 
Section 3 - Debtors contribution: common financial tool 
We fully endorse the use of a common financial tool, which will address some of the 
issues which we have raised over time where debtors are being treated differently 
according to what debt product they choose. Our understanding is it is likely that the 
British Bankers Association and Money Advice Trust Common Financial Statement will 
be the preferred model. It is well recognised, tried and tested. In our view this will 
provide parity for debtors and a degree of certainty. Current use of different tools being   
leads not just to frustration, but debtors feeling a lack of control and a mis-trust often of 
their advisers, particularly if they are required to give a much increased contribution 
(once they see a trustee) than they had first understood. 
 
Section 4 - Debtor Contribution Order 
 
48 months period 
In the first instance we believe that the new period of 4 years (48 payments) is too long.  

ng for 
creditors and debtors, In this economic climate where wages are staying at levels of 2 
years ago and more, inflation, and the general cost of living is difficult, it does not make 
economic sense to increase the period of bankruptcy. We are also very concerned as to 
the overall impact of welfare reform and Universal Credit, which is not rolled out yet, and 
could have serious implications for people in debt. We already hear of individuals who 

eir budgets. They will 
have less money in their pockets all round, and indeed less to offer their creditors. 
Individuals who managed to pay back debts may well be faced with the fact that they 
will be trapped by their debt situation for a long time. 
 
In addition whilst the view may be that there will be a better return for creditors it may 
result in less, as there will be t
few exceptions),  as is usually the case at present. 
 
We know from speaking to our members that where there are lengthy periods of 
repayment there is more likelihood of the payment arrangements being broken as 
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debtors find it difficult to sustain payments, especially if there is no access to credit, and 
an emergency arises. 
 
Discharge period 
As we know, bankruptcy is a debt relief product, unlike a Debt Payment Programme 
under the Debt Arrangement Scheme where there is an expectation that the debtor will 
pay 100% of the debt. If debtors are not paying then perhaps it would be worth looking 
at the discharge period and equalising that with the payments. 
 
Deductions from earnings  
With regard to deductions from earnings, where a debtor fails to pay their contributions 
in respect of 2 payment intervals, and employers being given an instruction to make 
deductions, we are concerned that this policy may be counter productive, as it could 
result in dismissal and in which case no one gets paid. 
 
Payment break 
In principle we welcome the payment break, however there have been a number of 
issues raised by our consultees. The current system allows for peaks and troughs for 
individuals and if they have an emergency etc and trustees can be flexible. In the new 
syste

a 
payment break. The debtor is then left with a choice of paying creditors and sitting with 
no heating, or indeed purchasing a boiler and then having to take the consequences 
that follow.  We are concerned that in some ways this could be seen as pushing debtors 
down a road, and there could follow severe consequences.  
 
Review and Appeal 
Concerns were expressed by consultees that both a review and appeal of a decision by 
a trustee, would be heard by the Accountant in Bankruptcy, especially as the 
Accountant in Bankruptcy herself could be the trustee. 
 
Section 5 - Debtor application 
As mentioned previously we fully support the use of the common financial tool. This new 
section introduces bankruptcy for debtors with no contribution to be made after being 
assessed by the common financial tool, or where debtors have been in receipt of a 
prescribed payment (i.e. benefit) for a period of at least 6 months. Whilst in principle 
such a section is to be welcome. With regard to fees we would however propose that for 
these cases there should be a fee waiver.   
 
The following points are those raised during our consultation. 
 

 Will the reduced fee encourage more people to attempt to go into this route as 
opposed to another route with a more expensive fee? We hope that by the 
person seeking money advice that should be eliminated. 
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 We also question whether the assets are too high, also whether the debts are too 
low and may actively encourage some people (particularly young people with low 
amounts of debts) to consider this especially if they are still trying to gain 
employment.  We are concerned about the impact on their lives, if they start out 
with being a bankrupt. 

 We believe that the £10,000 limit may well exclude some people from this 
procedure, as often debtors can owe one creditor more than £10,000. 

 There was concern that some of the bankrupts could well have Payment 
Protection Insurance cases ongoing, which could result in their bankruptcy 
moving from Minimal Asset procedure into full administration and the duration of 
the bankruptcy would also change, and discharge. 
 

Section 6 - Circumstances where Accountant in Bankruptcy is appointed trustee 
No comments. 
 
Section 7 - Discharge, conditions etc 
A six month period for the Minimal Asset Procedure seems fair.  
 
Section 8 - Moratorium on Diligence 
We support a (6 week) moratorium on diligence where a debtor has acknowledged their 
debt situation and seeking advice to find an appropriate solution. Also that it acts as a 
diligence blocker. That said, one of the concerns we have is where funds held in a bank 
account could be frozen when the intimation is made. It could be that the intimation is 
taken no further as a different solution is found, and the debtor (and perhaps another 
party) could suffer as a result if their bank account is frozen. In essence there could be 
some unintended consequences of this, but on balance, the new legislation would 
benefit from it rather than without it, to equalise it with the Debt Arrangement Scheme. 
 
Section 9 - Statement of undertakings 
No comments. 
 
Section 10 - Debtor application: incomplete of inappropriate application 
We agree with the proposals as it closes the gap which exists at present. 
 
Section 11 - Sequestration: application by executor 
No comments. 
 
Section 12 - Concurrent proceedings for sequestration: recall 
We would question the Accountant in B  
 
Section 13 - Submission of claims to trustee 
No comments. 
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Section 14 - First accounting period 
We agree with the 6 month period for a payment to be made to creditors. This shows 
good faith on the part of the debtor and this should be released to creditors as soon as it 
is practicable. 
 
Section 15 - Vesting of estate after sequestration 
Given our earlier comments this should remain at 3 years.  
 
Section 16 - Discharge of debtor 
To allow for certain situations we acknowledge the merits of the Accountant in 
Bankruptcy being permitted to discharge the debtor where they were not the original 
trustee. 
 
Where there is a review and appeal we have concerns where the Accountant in 
Bankruptcy is the trustee and effectively would be reviewing their own decisions. There 

 give confidence and integrity to 
the system. 
 
Section 17 - Repeal of discharge on composition 
We have some issues with the repeal of section 56 and 56K. 
 
Section 18 - Deferral of discharge where debtor cannot be traced 
Whilst acknowledging the difficulties where a debtor cannot be traced and the trustee is 
not able to carry out their functions, however, our concern is that by allowing a deferral, 
which seems to be open ended, potentially there could be many debtors who will never 
be discharged, and who seek credit and end up back in the same system again. 
 
Section 19 - Unclaimed dividends and unapplied balances 
We would question why unclaimed dividends and balances are being returned to the 
Accountant in Bankruptcy. Would it not be more appropriate to divide these between the 
other creditors.   
 
Section 20 - Assets discovered after trustee discharge: appointment of trustee 
We can see the merits of this, but would comment that debtors will need to be made 
well aware of this provision and examples given as to what that might cover, including 
for example a PPI claim. 
 
Section 21 - Register of Insolvencies 
We welcome the inclusion within section 1A of the 1985 Act, the reference to where 
information need not be included in the Register, where it is likely to jeopardise the 
safety or welfare of any person. 
 
Section 22 - Sederunt book 
In keeping with our IT policies it makes absolute sense to have an electronic version of 
the sederunt book. 
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Section 23 - Abolition of certain requirements in relation to Edinburgh Gazette 
We support the abolition of the requirements of the Edinburgh Gazette which will help 
save money for the public purse. 
 
Section 24 - Application by trustee for direction on matters in sequestration 
Some of the same issues apply here when decisions are made and then reviewed by 
the same agency. It is acknowledged however there is an appeal to the Sheriff which 

office itself. 
 
Section 25 - Recall of sequestration by Sheriff 
It makes sense to keep recall of sequestration out of the court system. 
 
Section 26 - Recall of sequestration by Accountant in Bankruptcy 
We see no reason for not including this in the legislation. However similar to other 
points where there is a revi
organisation involved in the decision making process.  
 
Section 27 - Appointment of replacement trustee 
No comments. 
 
Section 28 - Replacement of trustee acting in more than one sequestration 
Given the circumstances it makes sense for the Accountant in Bankruptcy to assume 
this role. However the issue with review of the decision arises again and our point is 

 
 
Section 29 - Removal of trustee and trustee not acting 
No comments. 
 
Section 30 - Contractual powers of trustee 
Issues arise again with the review process, in terms of ensuring that the same person 

in place to ensure transparency. 
 
Section 31 - Bankruptcy Restriction order 
We are concerned about the removal of the Bankruptcy Restriction Undertaking and 
replacing it wholesale with a Bankruptcy restrictions Order. We believe that is a punitive 
step, and a negative aspect of the Bill. 
 
Section 32 - Conversion of protected trust deed into sequestration 
No comments. 
 
Section 33 - Power to cure defects in procedure 
This seems sensible. 
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Section 34 - Regulations: applications to Accountant in Bankruptcy etc 
No comments. 
 
Section 35 - Valuation of debts depending on contingency 
No comments. 
 
Section 36 - Review of decisions about interim trustee 

different people involved in the decision making, from the original decision, and that it is 
transparent. 
 
Section 37 - Review of decisions not to award sequestration 

different people involved in the decision making, from the original decision, and that it is 
transparent. 
 
Section 38 - Review of decisions about replacement trustee 

different people involved in the decision making, from the original decision, and that it is 
transparent. 
 
Section 39 -  

different people involved in the decision making, from the original decision, and that it is 
transparent. 
 
Section 40 - Review of decisions about discharge of trustee 

different people involved in the decision making, from the original decision, and that it is 
transparent. 
 
Section 41 - Failure to send statements of assets and liabilities 
No comments. 
 
Section 42 - Time limits for sequestration of limited partnership 
No comments.  
 
Section 43 - Petition for sequestration by trustee under trust deed 
No comments. 
 
Section 44 - Effect of sequestration: renewal of period of inhibitions etc 
No comments. 
 
Section 45 -  
No comments. 
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Section 46 - Effect of discharge of debtor 
No comments. 
 
Section 47 - Offence of obtaining credit: increase in amount 
We welcome the increase which better reflects modern day living. 
 
Section 48 - Bankruptcy restrictions undertaking: repeal 
See our earlier comments at Section 31. 
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BANKRUPTCY AND DEBT ADVICE (SCOTLAND) BILL: STAGE 1 
 

SUBMISSION FROM THE MONEY ADVICE SERVICE 
 
 
About us 
The Money Advice Service is an independent organisation. We give free, unbiased 
money advice online at moneyadviceservice.org.uk, over the phone on 0300 500 
5000, and face-to-face across the UK.  
 
The Service was set up by the UK Government and is paid for by a statutory levy on 
the financial services industry, raised through the Financial Conduct Authority.  
 
Our statutory objectives are to enhance the understanding and knowledge of 
members of the public about financial matters (including the UK financial system); 
and to enhance the ability of members of the public to manage their own financial 
affairs.  
 
The Service has an independent Chairman and board appointed by the Financial 
Conduct Authority. The Service was previously called the Consumer Financial 
Education Body (CFEB). 
 
We are responding to this consultation in light of our statutory role to work with 
partners across the UK to increase the availability, quality and consistency of debt 
advice as well as our wider role to ensure that consumers are well informed and 
empowered to take action across the existing and emerging retail financial services 
marketplace. 
 
Executive summary 
The Money Advice Service broadly supports the proposals for reform contained 
within the Bankruptcy and Debt Advice (Scotland) Bill.  
 
In particular we support appropriate integration of financial education into the 
insolvency process, the requirement to receive advice from an approved money 
adviser and the changes proposed around publication of data. 
 
We believe the principles behind a consistent assessment of income and 
expenditure are sound and would recommend that strong consideration is given to 
an approach that is aligned across the UK. 
 
We believe it is important that during the evidence gathering process the Committee 
makes an appraisal of the implications of the transfer of responsibility for the 
regulation of consumer credit lending and debt advice provision from the Office of 
Fair Trading to the Financial Conduct Authority. 
 
Response 
 
Introduction 
Since April 2012 the Money Advice Service has been responsible under statute for 
working with partners to improve the availability, quality and consistency of debt 
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advice services across the UK. We operate under a legislative consent motion in 
Scotland and the focus of our debt advice work is a partnership with the Scottish 
Government to fund advice to prevent homelessness. This programme is run on 
behalf of the Scottish Government and us by the Scottish Legal Aid Board. We 
spend approximately £2.7 million on debt advice related work in Scotland each year 
– the bulk of which funds direct delivery of services to over-indebted people. 
 
We have discussed various aspects of the Bill with officials from the Accountant in 
Bankruptcy (AiB), the Scottish Government and the Scottish Legal Aid Board. We 
have also taken part in a recent consultation event facilitated by Money Advice 
Scotland. We are pleased to have the opportunity to respond to the Committee’s call 
for evidence and have limited our comments to areas within our scope. 
 
Financial education 
The Money Advice Service strongly supports the inclusion of financial education into 
the statutory debt relief processes in Scotland. 
 
Last year we seconded a member of staff to the AiB to undertake work on this issue 
and we had previously conducted research in England on how best to integrate 
financial education into the insolvency processes administered by the Insolvency 
Service. We shared this research with the AiB and would be happy to share it with 
the Committee. 
 
While only a minority of over-indebted people will have got into financial difficulties 
owing to poor money management there is an inherent complexity about the 
insolvency process  - and in particular its completion – that will be unfamiliar to most 
people. Similarly different types of insolvency will have different long-term 
consequences and so explaining to people how best to go about the essential work 
of financial rehabilitation would be a welcome addition to the formal processes. 
 
Our earlier research indicated that the timing of such educational interventions is 
crucial and our wider research on financial capability has shown that it is as 
important to focus on people’s attitudes to money as it is to share particular pieces of 
information. 
 
We would be happy to work with the AiB and the Scottish Government as they 
prepare the regulations required to bring section 2 of the Bill into reality 
 
Approved advisers 
High quality advice is crucial to arriving at the best outcome for the client so we 
support the principle that before entering a formal solution that a client should 
receive advice from an approved adviser. We would expect that a view would be 
reached on the impact this may have on the ability of over-indebted people to access 
advice should there be an insufficient number of advisers available in a particular 
part of the country. We also consider it important that clients continue to have the 
choice of being able to access free advice across all channels of delivery when this 
requirement is introduced. 
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Publication 
We welcome the amendment proposed in section 21 of the Bill to provide the AiB 
with the discretion to omit certain details from the register of insolvencies if inclusion 
could put an individual’s safety at risk. The possibility of publication of data will have 
prevented some people, particularly those who have experienced domestic abuse, 
from entering insolvency when it was the appropriate option so we believe this 
provision will support increased access when appropriate. 
 
Similarly we believe the changes made to remove the requirement to publish details 
in the Edinburgh Gazette will assist in reducing the stigma that can prevent people 
accessing insolvency when it may be the most appropriate option for them. 
 
Common financial  tool 
One of our statutory functions is to work with partners to improve the consistency of 
debt advice delivery and a key way to deliver improvement in this area is for 
standard approach to be taken to measuring a client’s income, expenditure, assets 
and liabilities. We have initiated work with partners in the advice sector and welcome 
efforts to bring consistency via the legislative route. 
 
We have shared our thinking with the AiB and would recommend that it would be in 
the best interests of over-indebted people that a consistent approach to such 
measurement be taken across the UK. It would be appropriate too that when 
assessments of means are being made by local authorities, the Courts or housing 
associations that the same tool is used. Otherwise there is a risk that different 
creditors make respond in a way that undermines the solution that is most 
appropriate for the client.  
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BANKRUPTCY AND DEBT ADVICE (SCOTLAND) BILL: STAGE 1 
 

SUBMISSION FROM MONEY ADVICE TRUST 
 
 
About the Money Advice Trust 
The Money Advice Trust (MAT) is a charity formed in 1991 to increase the quality 
and availability of money advice in the UK. We work with the UK’s leading money 
advice agencies, government and the private sector to increase the availability of 
money advice, improve its quality, and enhance the efficiency and effectiveness of 
its delivery. 
 
MAT’s vision is to help people across the UK to tackle their debts and manage their 
money wisely. 
 
MAT aims to support individuals and micro-businesses in the UK through their debts 
and into financial health, and to improve the capability, quality and efficient delivery 
of free independent money advice by: 
 

 Delivering advice to the public via National Debtline, Business Debtline and 
My Money Steps; 

 Supporting advisers; 
 Making the case for free money advice; 
 Coordinating initiatives to improve money advice;  
 Sharing research and information to shape and influence policy. 

 
Please note that we consent to public disclosure of this response.  
 
Introductory Money Advice Trust comment 
We welcome the opportunity to contribute to the Economy, Energy and Tourism 
Committee call for evidence on the Bankruptcy and Debt Advice (Scotland) Bill. Our 
comments are set out in response to the individual questions below. 
 
What is your general view on the Bill and broadly, are you supportive of it? 
We are generally supportive of the aims of the Bill. However, we have some 
concerns that an element of ‘punishment’ for being in debt may be creeping into 
some of the proposals. For example, the requirement that certain individuals must 
participate in financial education could be interpreted this way.  Another example is 
the proposal to require debtors to pay towards their bankruptcy for 48 months. This 
seems a long time and whilst we accept that it will mean a better return for creditors, 
it will mitigate against the fresh start that people in debt (usually through no fault of 
their own) need in order to rehabilitate themselves.   

 
We have some specific concerns which we have highlighted below. 
 
Did you take part in the Scottish Government’s consultation on the Bill and 
have your views been reflected?   
The Money Advice Trust submitted a response to the consultation on the Bill.  
Overall we are pleased to see that the proposal to introduce several new forms of 
bankruptcy has been dropped as this seemed unnecessarily complex. We feel that 

463



2 
 

the correct balance of insolvency products has been achieved with the replacement 
of Low Income Low Asset bankruptcy by the Minimum Asset Process (MAP). 

 
We are pleased that the proposal to require compulsory debt advice from an 
approved money adviser before accessing statutory debt relief is to be taken 
forward. We also feel that it was sensible to abandon the proposal to require the AiB 
to give debt advice.  

 
We are disappointed that there is no proposal to remove the ‘apparent insolvency’ 
rules as originally proposed. We do not find the concept of ‘apparent insolvency’ very 
useful and remain in favour of the Scottish Government removing the requirement for 
evidence of apparent insolvency to access bankruptcy. As all advisers who offer 
access to statutory debt solutions will be approved, we see no remaining purpose for 
this concept. 

  
We are very pleased with the AiB’s decision to adopt the Common Financial 
Statement (CFS) as the mandatory tool to be used in Scotland when assessing debt 
solutions and repayment. We look forward to working closely with the AiB to ensure 
that the needs of all parties are met as plans are made for the introduction of the 
Common Financial Tool.  

 
What is your view on the following proposals within the Bill: 
 
 advice and education: provision of compulsory money advice from an 

approved money adviser for anyone considering accessing a statutory debt 
relief or debt management product; mandatory requirement for individuals 
to participate in financial education [Policy Memorandum paras. 18-33]   
Whilst we agree that money advice should be compulsory for those considering 
any form of statutory debt relief, we would stipulate that this advice must be 
holistic and independent. If fee-charging debt management companies or 
insolvency practitioners are to be permitted to offer compulsory advice, there 
should be controls in place to ensure that this advice is given in the best interests 
of the client.   
 
In order for financial education to deliver real benefits and change in behaviours it 
must be relevant, timely, accessible and independent. We believe that money 
advice organisations are best placed to provide this. A good money adviser with 
sufficient time to spend with each client will incorporate some elements of 
financial education into their everyday interaction with their client. However, we 
think that the people charged with offering financial education would not 
necessarily have to be fully trained money advisers. There could, for example, be 
regionally based staff who could work with the clients of several money advice 
centres, and who could offer this service.  

 
Whilst we think that anyone accessing statutory debt relief could benefit from 
financial education, we do not support a compulsory element of any kind, even if 
someone has previously been bankrupt. For financial education to work, it will be 
important that the person taking part is a willing participant.    
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There is a danger that compulsory financial education for certain individuals could 
be interpreted as a ‘punishment’ for indebtedness. We can also foresee the 
possibility of unintended consequences creeping in. There may arise a conflict 
between the valuable perception of independence by users of free debt advice 
providers if an individual is required to attend a financial education session with 
their advice provider. 
 
However, we were pleased to learn that AiB is in discussions with Money Advice 
Scotland on what a set of national standards for financial education would look 
like. This seems to be an entirely appropriate next step. 
 

 payments by debtor following bankruptcy: development of a common 
financial tool to be used to calculate the amount of any contribution to be 
made by an individual from any surplus income they have; allowing the 
Accountant in Bankruptcy to make an order fixing the debtor’s contribution 
towards their bankruptcy; requiring debtors, assessed as being able to 
make contribution towards their bankruptcy, to make such payments 
throughout payment period (48 months); allowing an assessed contribution 
to be deducted from the debtor’s wages; provision of a payment break up 
to six months [Policy Memorandum paras. 34-73]   
As we have stated above, we are pleased with the decision to adopt the CFS as 
the Common Financial Tool. The CFS is already seen as the industry standard 
and is widely used by advisers and creditors alike.   
 
We are pleased that a maximum rather than indefinite payment period is 
proposed. However, as we have stated above, we are concerned that the 
proposal to require bankrupts to make payments for 48 months extends the 
payment period unreasonably and limits the ability of the bankrupt client to make 
a fresh start. The equivalent in England and Wales is an income payments order 
that usually runs for three years.     
 
We welcome the payment break provisions but would query the proposal that one 
of the eligibility criteria is “a reduction of at least 50% in their disposable income.”  
This seems an unrealistic proposal. A drop in income of much less than 50% 
would have a drastic effect on income available to pay towards the bankruptcy.  
We suspect that in reality, it would mean that either the contribution to bankruptcy 
would cease, with all the related consequences, or the bankrupt would have to 
fall behind on essential household bills such as rent, mortgage and council tax in 
order to keep up with the required payments. Another option would be to apply 
for a variation of the contribution order and, in practice; we presume that the 
trustee will be looking at each case on its merits when deciding whether a 
payment break or variation is the best option. We feel that the trustee will have 
greater flexibility to respond in the most appropriate manner to each case, if there 
is a much lower reduction in disposable income to trigger the payment break 
option.  
 
It is not clear to us if one payment break is allowed of up to six months, or more 
than one payment break adding up to a total of six months. People do have 
repeated changes in circumstances beyond their control and the latter path may 
be preferable. 
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 bankruptcy where debtor has few assets: introduction of ‘minimum assets 
process’ to replace the ‘Low Income Low Asset’ route  [Policy 
Memorandum paras. 74-88]   
We support the introduction of the MAP. However, we have some concerns about 
the proposals as they stand. The Debt Relief Order (DRO) is a roughly equivalent 
procedure in England and Wales. The debt limit was set at £15,000 when 
introduced in 2008. We are aware that DROs are due for imminent review and 
there will be calls for this limit to be increased substantially.  
 
We query whether the proposal for a £10,000 debt limit is too low and will not 
capture the intended beneficiaries of the MAP process. If someone is on benefit 
level income they may easily have debts over £10,000 but will not have the 
income available to make payments under the formal bankruptcy route. We 
would suggest the debt limit should be £20,000 or above if any debt limit is 
required. If the applicant has no assets and benefit level income, or has been 
assessed as being unable to make a payment contribution, we do not see why 
the amount of debt they owe makes any difference to the outcome.  
 

 moratorium on diligence: introduction of six week single moratorium on 
diligence [Policy Memorandum paras. 89-95]   
In our response we recommended a moratorium of 12 weeks on the basis of our 
experience as a DRO Competent Authority. We can report that in England and 
Wales, there have been times when many agencies have had waiting lists for 
DROs for 12 weeks or more. Leaving issues of the length of the moratorium to 
one side, we believe that a procedure similar to that available under the Debt 
Arrangement Scheme would be essential to ensure protection for people in debt 
whilst they wait to have their case dealt with by an approved adviser.  
 

 application for bankruptcy: requirement to sign a ‘Statement of 
Undertaking’ relating to the debtor’s duties and obligations during the 
bankruptcy process; removal of provisions from the Bankruptcy (Scotland) 
Act 1985 relating to incomplete and inappropriate debtor applications; 
application for bankruptcy from executors of the estate of insolvent 
deceased individuals; recall of award of bankruptcy [Policy Memorandum 
paras. 96-116]   
We welcome the proposal for a Statement of Undertakings and believe that if 
handled correctly (and it does not become a tick box exercise) it will improve 
transparency and understanding between all parties of their rights and 
obligations. It is important that anyone contemplating bankruptcy understands 
that it is a serious business with serious obligations.   
 
We would like to suggest a small amendment to the Statement of Undertaking 
which we believe will assist with the sustainability of contribution orders. We 
believe it is important that the bankrupt is encouraged to feel secure that they can 
approach the trustee for help, if things are going wrong financially (such as a drop 
in income). We suggest that consideration is given to amending point 7 of the 
Statement of Undertakings.  
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7. I shall immediately inform my trustee of any change of address or 
change in my financial circumstances during the period of my 
sequestration. 
 

It should be clearer that the requirement to inform the trustee about a change in 
financial circumstances applies to an improvement or a deterioration in 
circumstances and if the latter, that assistance may be available. 
 

 administration of estate: introduction of a time frame (120 days) for creditor 
claims; variation in length of first accounting period to no less than 6 
months; extending ‘aquirenda’ (any property or right acquired or received 
by a debtor after the date of bankruptcy, and at present, before date of 
discharge) period to 4 years [Policy Memorandum paras. 117-137]   
With one exception, we do not have any particular comment to make about these 
proposals which appear to be reasonable overall. We do have concerns over the 
extension of the right of aquirenda to property and assets acquired four years 
from the date of bankruptcy. This seems unduly harsh and will affect the ability of 
people to make a fresh start. We have made similar comments on the extension 
to the time people are required to make payments under bankruptcy.   
 

 discharge following bankruptcy: process for debtor’s discharge from 
bankruptcy (application, review, appeal, repeal, deferral, unclaimed 
dividends, discovery of assets) [Policy Memorandum paras. 138-200]   
In relation to the discharge period, we would only mention that in England and 
Wales, the discharge period is 12 months for bankruptcy and there is a 12 month 
moratorium period for DROs after which debts are written off. The provision for 
early discharge from bankruptcy before the 12 month time period has been 
recently repealed.1 However, the early discharge period of six months under the 
MAP process may assist some people with easier access to basic bank accounts 
and to make a fresh start post-bankruptcy.   
 
Introducing a default credit restriction however, would only serve to penalise 
those clients who have embarked upon bankruptcy as a genuine attempt to 
relieve them of their debts. It may also affect a sole trader whose chances of 
starting up their business again would be severely restricted.  
 
We do not have any particular comment to make about the other proposals which 
appear to be reasonable overall.  
 

 records: removal of power to prescribe the form of the Register of 
Insolvencies; modernisation of the sederunt book process; removal of 
requirement to publish in the Edinburgh Gazette [Policy Memorandum 
paras. 201-223] 
The purpose of the register should be to inform interested parties and not to 
punish or ‘name and shame’. We therefore support the removal of the 

                                                 
1 Repeal of Early Discharge: Under the Enterprise and Regulatory Reform Act 2013, when 
implemented section 279(2) IA86 will be repealed meaning that all bankrupts will be automatically 
discharged 12 months after being made bankrupt, unless they are subject to bankruptcy restrictions 
or have had their discharge from bankruptcy suspended. 

467



6 
 

requirement to publish in the Edinburgh Gazette.  The other proposals are also 
reasonable.  
 

 functions of sheriff and Accountant in Bankruptcy in bankruptcy: 
transferring further bankruptcy processes from the courts to AiB; 
introduction of e-application process; recall of bankruptcy provisions; 
appointment, replacement, removal of trustee [Policy Memorandum paras. 
224-291] 
We can see that most of these proposals make sense and will streamline the 
application process. We welcome the decision to introduce an e-application 
process for bankruptcy but also to continue with the facility for paper-based 
debtor applications to be available as there may be specific cases where a paper 
application needs to be made. For example, a paper-based system could be 
used by the advice agency as part of the information gathering process before 
submission of the application.  
 
However, if applicants are allowed to submit paper applications, it is essential 
that full advice from a money adviser is received prior to making the application. 
This is based on our experience of processing DRO applications. This is so that 
the adviser can use their skill and experience to elicit all the required information 
from the client. This ensures that the full range of debt options are considered 
and that if all parties are agreed that a DRO is the best option, that the 
application is accurate and comprehensive.  
 

 review of decisions made by Accountant in Bankruptcy: requiring appellant 
to seek AiB review of certain decisions prior to appeal to sheriff [Policy 
Memorandum paras. 292-303] miscellaneous amendments: as 
recommended by Scottish Law Commission bankruptcy consolidation 
review [Policy Memorandum paras. 304-306] 
We do not have any particular comment to make about these proposals which 
appear to be sensible overall.  
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BANKRUPTCY AND DEBT ADVICE (SCOTLAND) BILL: STAGE 1 
 

SUBMISSION FROM NICOLA BIRRELL, MONEY ADVISER 
 

 
General view on the Bill 
I believe that some of the changes being made are regressive and unnecessary 
while others will have a positive impact. Unfortunately, due to the changes 
introduced as regards education and the new common financial tool I am unable to 
declare my support. 
 
I took part in the consultation but I do not believe that my views have been reflected. 
 
Proposal for mandatory money advice 
I believe that the proposal itself is positive. However, I am concerned at the lack of 
safeguarding in place. This proposal still does not tackle the frequent mis-advising of 
clients by elements of the fee-charging sector who often recommend ordinary debt 
management plans even though a more suitable but less profitable solution exists. 
Often we have seen clients who are already in debt payment plans (DPP) being 
targeted by fee-payers who initially propose a trust deed but when this is found to be 
unsuitable they place them in debt management plans or they advise clients that the 
debt management plan they are going into fulfils the same function as a DPP. This 
only provides credence to the concern that the profit motive in the fee-charging 
sector has the potential, and in many cases does, distort the advice given. 
 
Proposals for financial education 
While I appreciate the value of financial education, the bill is still quite vague when 
defining who will be required to undertake a course. At present one of the conditions 
is where the trustee considers it “appropriate” and this requires further clarity. One 
trigger is that the client has previously accessed debt relief or debt arrangement 
scheme (DAS) in the 5 years prior to sequestration but more often than not 
sequestration results after previous access to an alternative debt relief/management 
product due to a change in circumstances rather than as a result of financial 
fecklessness. If the purpose of the Bill is to make the legislation fit for the 21st 
century then it is crucially important that we bear in mind the fragility of the jobs 
market and the continuing impact of welfare reform. This means that people do not 
have the security of being able to expect their situation to remain stable over the 
three year period of the average trust deed. It also means that financial capability is 
often not the solution as many people are being left without enough money to pay for 
their essential needs (rent, council tax, gas, electric, food) and no amount of 
budgeting advice will resolve their situation. Until we lift people out of absolute 
poverty, people will continue to be forced to take on debts that they cannot afford just 
to be able to feed themselves or heat their homes. 
 
Proposal for a new common financial tool (CFT) 
I do not believe that a new financial tool is needed or wanted. Indeed, the responses 
to this question on the consultation were inconclusive with 59 for and 54 against. 
This will still leave the money advice sector having to use two different sets of figures 
as for people who need a debt management plan but cannot pay their debts in a 
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reasonable period of time or who anticipate a future negative change to their 
financial circumstances (and so cannot go into a DPP) we will still be expected to 
use the Common Financial Statement (CFS) figures as recommended by the OFT 
guidance which may soon become regulations with the formation of the FCA. In 
explaining this proposal it is claimed that the CFS figures is widely accepted as too 
generous but I have never heard this from the money advice sector and given that 
these are the figures recommended by the British Bankers Association it seems that 
they currently provide a common ground between money advisers and creditors. The 
CFS figures currently state that an individual should budget £88 a month for travel 
whereas for those in work a monthly train ticket or transport pass often costs more 
than this. The phone figure is £40 a month to cover mobile and landline which means 
many have to choose between a phone or a mobile which has consequences for 
budgeting as due to cultural norms most now find a mobile more important to them 
but call costs are often higher due to the increase in companies using premium rate 
numbers.  
 
The explanation for this proposal also states that currently the most expensive 
satellite TV package can be included in someone’s expenditure. This is a very 
judgemental statement which I take issue with as I believe the point of a financial tool 
is to advise how much is acceptable to spend rather than what it is acceptable to 
spend money on. Would a leisure budget of £20 a week, allowing an individual to 
socialise once a week perhaps, be acceptable? As this would be £86.67 a month 
which is more than the most expensive Sky TV contract currently. Many clients with 
low incomes or low disposable incomes have satellite or cable packages as their 
only leisure interest as it is more cost effective. This expense does comes within the 
other category in the CFS which includes gifts, dentists bills, meals at work, hobbies, 
vet bills, postage, hairdressing and other items. The total allowed for a single person 
is £161 so if an individual chooses to pay more for a satellite TV package then they 
have to spend less on the other items.  
 
I am very uneasy at the prospect of individual’s personal choices on how to spend 
their money being put under the microscope. I also am unsure why the period of 48 
months has been chosen for repayments when previously the average has always 
been 36 months. As previously explained I have concerns that this would expect a 
stability of income which unfortunately most now do not have. I would be even more 
concerned if during this 48 months if the new common financial tool is to use more 
restrictive figures than the CFS as the point of any arrangement should be that it is 
sustainable and this means leaving people with enough money to save for 
emergencies, Christmases, birthdays, repairs, days out with children, etc. By taking 
too punitive an approach we risk pushing more children into poverty. Clarity is also 
required over whether disability benefits will be included and if so what allowances 
will be made for disability related expenditure. This urgently needs to be clarified if 
the purpose is to ensure debtors know precisely what they will be expected to 
contribute before applying.  
 
If the figures for the new common financial tool are set too low then access to 
bankruptcy will be restricted rather than improved as many debtors are financially 
capable enough to know they will not be able to sustain slashes to their budget for 4 
years. As the Poverty Alliance’s recent briefing on Welfare Reform and Financial 
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Exclusion in Scotland states “for people on low incomes, the consequences of 
unplanned expenditure as a result of emergencies or due to increases in prices can 
cause severe hardship” therefore it is essential that room is left in the budget limits 
set by the new common financial tool to allow debtors to cope with the current 
financial climate where benefits and wages are not keeping up with inflation and also 
often are not enough to prevent families having to turn to foodbanks. For these 
debtors when a crisis hits they simply cannot be expected to cope unless they have 
been given the chance to build a savings pot (if they are even in a position to do 
this). Perhaps a suggestion for the common financial tool would be to take 
cognisance of the Joseph Rowntree Foundation’s nationally set minimum income 
standard which this year at £200 a week after rent, council tax, and childcare. With 
the introduction of personal bankruptcy restriction it seems it will be even more 
necessary that the CFT allows people to be able to save as their access to credit will 
be restricted. 
 
Proposal for bankruptcy where debtor has few assets  
Again I am concerned at which debtors the Common Financial Tool will identify as 
not having to pay a contribution. It also appears to make bankruptcy more restrictive 
by setting an upper limit of £10,000. If someone has no disposable income but has 
debts of over £10,000 what are they expected to do? For example, someone who in 
work may have debts of over £10,000 which is manageable. But if they then become 
too sick to work they will not be able to afford a contribution to a bankruptcy, trust 
deed or das and will face having these debts hanging over them for the rest of their 
lives. Few creditors now agree to write off debts in these circumstances so all a 
money adviser will be able to offer them is a never-ending token payment plan. 
Furthermore, many of the credit products available to low income people have four 
figure rates of interest so that a small amount of debt can quickly climb above 
£10,000 but again they will be left with no credible solution to their situation. It also 
does little to resolve the issue of clients with negative equity in their properties and 
no disposable income, a client group that we are seeing more and more of due to the 
current financial climate.   
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BANKRUPTCY AND DEBT ADVICE (SCOTLAND) BILL: STAGE 1 
 

SUBMISSION FROM PETER RORKE 
 

 
Policy Memorandum, paragraphs 18- 33 
Compulsory advice and education should not form part of this Bill recognising that 
bankruptcy occurs for many and varied reasons and not only to those who may lack 
certain understanding of financial matters. In particular debtors who incurred debts 
through business failures would not stand to gain much from the appointed advisor 
most likely. Consider a man I know who is about to go bankrupt caused by the 
downturn in business due to the Edinburgh Tram fiasco going on in the West End 
where he operates. He is one of the best operators in the business, Innovative and 
hardworking but tied into a usual business type lease that he cannot walk away from. 
Would it not be adding insult to injury for such a one to be compelled to attend such 
Debt advice counselling? And does it not beg the question who needs the advice in 
this and other similar credit crunch type scenarios that cause many bankruptcies?  
 
Many Bankrupts are well educated. some famous ones are: 
Donald Trump; Sir Walter Scott; Henry Ford (of the Ford motor Co); Walt Disney 
(who single handedly built a US state); Abraham Lincoln; Wolfgang Mozart to name 
a few. 
 
What could any accountant type teach them?- Don't take risks? 
 
Such a process would be demeaning and duplication since it is provided already by 
the role of parents/guardians, the schools and universities etc.  
 
Policy Memorandum paragraphs 34-73 
Consideration should be given to excluding certain debts from the Debtors list which 
he/she may be required to make a contribution to from future earnings such as Pay-
day loans and debts that have been ignored by "creditors" for a year or where the 
creditor has not pursued the debt through the court after a period of time should be 
deemed to have been written off as should debts that have been sold on to third 
parties who often pay pennies in the pound for same. 
 
Thank you for your consideration. 
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BANKRUPTCY & DEBT ADVICE (SCOTLAND) BILL 
 

SUBMISSION FROM THE ROYAL FACULTY OF PROCURATORS IN GLASGOW 
 
 
Introduction 
This submission is made on behalf of the Royal Faculty of Procurators in Glasgow 
(RFPG). The RFPG is a body incorporated prior to 1668 and continues to serve the 
needs of the legal profession in Glasgow and West Central Scotland. It acts as a 
representative body for solicitors practising in the Glasgow area and also provides 
members access to an extensive law library, an education programme, audit 
services and is used a venue in the city centre for a wide variety of events.  
 
General view on the Bill 
The Bill represented an excellent opportunity to consolidate bankruptcy legislation. 
The Bankruptcy (Scotland) Act 1985 has been amended by a variety of acts most 
notably the Bankruptcy (Scotland) Act 1993, the Bankruptcy & Diligence etc. 
(Scotland) Act 2007 and the Homeowner & Debtor Protection (Scotland) 2010. 
 
It may be that as the 1985 Act underpins so many other related Acts and statutory 
instruments, particularly in relation to its application to the Insolvency Act 1986 and 
statutory instruments made there under, that it was felt a wholesale replacement for 
the 1985 Act would be a tall order. As a result, the Bill as presently conceived makes 
a variety of amendments to the 1985 Act which are at times difficult to follow. 
 
It would perhaps be helpful if a "1985 Act as amended" were published in draft form 
detailing all the proposed amendments so that these could be more easily seen in 
context. However, that is perhaps simply the writer's preference.  
 
RFPG agrees with the general premise of the Bill that there should be access to fair 
and just processes of debt relief and debt management for the people of Scotland, 
which takes account of the rights and interests of those involved, that those who can 
pay should pay and that the rights and needs of those in debt should be balanced 
with the rights and needs of creditors and businesses. Indeed, it would be difficult to 
argue against those principles.  
 
Participation in the consultation 
RFPG did not participate in the Scottish Government's consultation on the Bill. 
 
Advice and education 
The Bill makes provision for compulsory money advice from an approved money 
adviser for anyone considering accessing a statutory debt relief or debt management 
product together with a mandatory requirement for certain individuals to participate in 
financial education.  
 
We support the requirement for all debtors voluntarily entering into a debt relief or 
debt management product to obtain advice beforehand. If such advice is being 
provided in the commercial sector then there may be issues arising in respect of the 
cost to debtors or paying for that advice. In relation to the free sector, the policy will 
only meet its objective if the free sector is adequately funded and resourced to 
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provide sufficient access to advice for debtors. In the Financial Memorandum to the 
Bill the clear focus appears to be upon the free sector (comprising 91 public sector 
organisations presently delivering money advice). Accordingly, free sector money 
advisers are likely to require increased budgets to meet the goals of the Bill.  
 
As regards participation in financial education, the policy objective is to seek to 
prevent individuals from suffering repeated financial difficulties. As a policy this is 
unobjectionable. The Bill proposes that financial education will be provided to those 
suffering from a second insolvency event within 5 years. The course is not 
mandatory and must only be undertaken where the trustee believes it would be 
appropriate for the debtor. That may place an unduly onerous burden upon individual 
trustees in determining whether or not the course would be appropriate and may 
lead to inconsistencies of approaches between different trustees.  
 
Financial education might also be undertaken by those who are under investigation 
in relation to a Bankruptcy Restriction Order. Persons in that category are likely to be 
so categorised because of dishonesty or, for example, gambling addictions. It may 
be such persons would not particularly benefit from financial education (though, of 
course, a trustee may well come to that conclusion and not insist upon it).  
 
There are two items of concern in relation to this proposal. The first is that the trustee 
must not require a person to undertake the course if unable to do so by reason of 
disability or physical or mental illness. It is not clear on what basis a trustee would 
have the expertise to make such a determination. Would the trustee for example 
require to obtain a medical report and if so, at whose expense?  
 
Secondly, a debtor must not be required to undertake a financial education course if 
they have already done so at any time in the preceding five years. One would have 
thought that a debtor in those circumstances may well benefit from another financial 
education course.  
 
Separately, there does not appear to be any direct penalty on a debtor who fails to 
participate in a course. It may be that such penalties will be included under 
regulations or will be caught by the debtors general duty to co-operate with the 
trustee. However, it is more common within the 1985 for specific penalties to be 
prescribed for failure to co-operate with particular parts of the Act.  
 
Payments by debtor following bankruptcy 
The development of a common financial tool is to be welcomed, particularly if that 
tool allows a degree of flexibility to reflect the differing circumstances in which a 
debtor might be found. It is difficult to comment upon the likely impact of a common 
financial tool until the "trigger figures" have been established. 
 
In relation to Debtor Contribution Orders a fixed period of contribution of 48 months 
represents a reasonable half way house between the present Scottish regime of 
three year contributions and the five year period for contributions found in England 
and Wales in the IVA market.  
 
However, whereas the level of contribution where not agreed was previously fixed by 
the court that function will now be carried out by the Accountant in Bankruptcy. 
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Whilst there is no objection to that change in principle, in most other circumstances 
where powers have been transferred from the court to the Accountant in Bankruptcy 
there is a review and appeal mechanism. Whilst there is a review and appeal 
process in relation to variation/removal of a debtor contribution order by a trustee 
and in relation to payment breaks there is no such right of review or appeal in 
relation to the fixing of the Debtor Contribution Order itself. We would respectfully 
suggest that such a review and appeal process should be considered in order to 
protect the interests of both debtors and creditors.  
 
In relation to payment breaks it is not entirely clear why a debtor would wish to apply 
for such a break. Where, for example, a debtor suffers a period of unemployment or 
change in employment then that will surely have a material impact upon the debtor's 
financial circumstances so that it would be appropriate to apply for variation or 
removal of the contribution order.  
 
The position is perhaps even more pronounced in relation to leave from employment 
because of the birth or adoption of a child as such an event plainly has a material 
impact upon the debtor's alimentary obligations in assessing the debtors 
contribution. 
 
A payment break may be appropriate where the debtor experiences some other 
unforeseen circumstances (car breakdown or home repairs for example) which are 
not circumstances envisaged by the current Bill which would entitle the debtor to 
seek a payment break. It is respectfully submitted that it would be just for the law to 
allow a payment break in certain “crisis” situations. 
 
Minimum Assets Process 
This new process is intended to replace the existing low income, low asset (LILA) 
route into insolvency. It will be important that there are robust checks at the outset of 
such cases to ensure the "MAP" process is not being abused by those with assets or 
able to make a debtors contribution. 
 
We would further comment that the restriction on credit propose be inserted as 
section 55A of the 1985 Act may be somewhat confusing to debtors. A credit limit of 
£2,000 is easily understood. However, the following provision restricting obtaining 
credit where the debtor has debts amounting to £1,000 more may lead to confusion, 
particular where, for example, the debtor has previously borrowed less than £1,000 
but interest accruing on the debit balance creeps the overall balance over £1,000. 
One might consider it less confusing simply to fix a £2,000 limit without any 
additional restriction.  
 
Moratorium on Diligence 
The moratorium on diligence for a period of six weeks is keeping with the present 
provisions for a debt payment programme and provides a level of consistency of 
approach. This is to be welcomed. 
 
Administration of estate – time frame for creditor claims etc. 
In relation to creditor claims, it is proposed that creditors must submit a claim within 
120 days notice. Whilst there is a saving provision for claims submitted not later than 
eight weeks before the end of the accounting period which are accompanied by a 
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reasonable explanation for failure to submit the claim timeously, in reality creditor 
claims are often overlooked by creditors due to administrative oversights. Whilst 
unfortunate, such oversights are common. Provided such an oversight would amount 
to a "reasonable explanation" then we see no difficulty with this. However, if a claim 
is submitted late then it would seem unjust that a valid creditor could not participate 
in a dividend to which it ought to be entitled where that claim is received before the 
trustee makes a dividend to other creditors. 
 
The situation is quite different, of course, where a creditor submits a claim after 
distribution to creditors. It is quite right that such a creditor should only participate in 
any additional dividends in subsequent accounting periods.  
 
In relation to acquirenda it is to be welcomed that the period for acquirenda coincides 
with the ordinary period for debtor contributions i.e. four years.  
 
Discharge following bankruptcy 
The present procedure is that the debtor is entitled to a discharge from bankruptcy 
automatically on the expiry of a period of one year unless an application is made to 
the court to defer the debtors discharge. 
 
The Bill seeks to introduce a new policy in relation to discharge whereby the trustee 
must actively discharge the debtor. 
 
The requirement for the trustee actively to discharge the debtor seems likely to lead 
to an increase in the administrative burden of managing a sequestration. It is also 
seems inevitable that this will lead to a significant increase in the number of disputes 
between trustees and debtors as to whether or not the Discharge is appropriate.  
 
At present, applications for deferment of Discharge are relatively rare, principally 
because, with the exceptions of applying for income payment orders and certain 
provisions relating to Bankruptcy Restriction Orders, there is little impact upon a 
trustee’s powers occasioned by the debtor’s discharge.  The debtor is still required to 
co-operate with the trustee, make over acquirenda and continue to pay any 
contribution from income.  
 
An Application for Discharge must include a declaration by the trustee that the debtor 
has complied with any debtor contribution order. That particular provision is perhaps 
misconceived as a debtor will only be a small way into a four year payment 
programme when, the ordinary course, a trustee will submit an application for 
discharge. The trustee cannot, of course, predict whether or not a debtor will 
continue to comply with the contribution order post discharge. 
 
There may well be an element of confusion by debtors who receive the discharge 
believing that this means they need no longer contribute towards their bankruptcy. 
Furthermore, in the event there is a dispute where a trustee refuses to grant the 
Discharge then that may discourage the debtor from continuing to co-operate with 
the trustee.  
 
On the whole, the provision for automatic discharge appears to have been a sensible 
policy in the 1985 Act as it relieves an administrative burden from the trustee and 
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avoids a situation where debtors may remain undischarged for a lengthy period of 
time. We would respectfully suggest this change of policy be rethought.  
 
Transfer of functions from the Sheriff to Accountant in Bankruptcy 
It is proposed that a variety of functions be shifted from the Sheriff Court to the 
Accountant in Bankruptcy. In so far as these powers relate to purely administrative 
functions then these are unlikely to be controversial.  
 
However, there are two areas of concern in relation to issues which are likely to be 
highly contentious. The first is in relation to debtor contribution orders. The second is 
in relation to Bankruptcy Restriction Orders.  
 
In relation to debtor contribution orders we would rehearse our concerns noted 
earlier that there is no right of review or appeal in relation to the Accountant in 
Bankruptcy's decision. In many cases this decision will have the largest impact on 
the outcome of the sequestration for both the debtor and creditors. It is important that 
such a decision be open to scrutiny. 
 
In relation to Bankruptcy Restriction Orders, these are presently based loosely upon 
a Company Director disqualification whereby an Undertaking may be given by a 
debtor (section 56)(G) of the 1985 Act) as an alternative to an "application for 
Bankruptcy Restriction Order".  
 
Given that Bankruptcy Restriction Undertakings appear untouched by the Bill one 
would reasonably conclude that Bankruptcy Restriction Orders will only be required 
in contentious cases. It is submitted that from the point of view of natural justice it 
would be inherently unfair that the party who decides to seek a bankruptcy restriction 
order is also the party which considers counter representations by the debtor and is 
the party who ultimately decides whether or not to grant the restriction order. 
 
We would submit that the correct balance is to be found in the present model where 
it is left to a Sheriff to determine if the grounds for making an Order are made out. 
This is particularly so where the behaviours which the Court can presently take into 
account includes potential fraudulent behaviour and is, accordingly, quasi-criminal.  
 
At the time of writing the Accountant in Bankruptcy's website makes reference to 26 
bankruptcy restriction orders granted in 2013 which, compared to the number of 
personal insolvencies, is an extremely small number. Presumably, the Accountant in 
Bankruptcy is selecting cases where the misconduct is particularly serious. We 
would have thought it important to keep such applications within the domain of the 
Sheriff Court in order to convey to debtors the seriousness with which any 
Bankruptcy Restriction Order is taken. If the power is transferred to the Accountant in 
Bankruptcy then the perceived gravity of a bankruptcy restriction order may be 
reduced. 
 
Accordingly, it is respectfully submitted that Bankruptcy Restriction Orders remain 
within the remit of the Sheriff Court.  
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Review of decisions made by Accountant in Bankruptcy 
In general terms where administrative functions are being transferred to the 
Accountant in Bankruptcy it is an important safeguard that appellants have a right of 
review and appeal to the Sheriff in relation to certain decisions. 
 
Particularly in relation to the appeal stage, two concerns rise. The first is the 
affordability of an appeal. Will, for example, successful appellants be entitled to 
recover expenses from the Accountant in Bankruptcy? Will there be funding made 
available via for example the Scottish Legal Aid Board to enable appeals to be made 
with the benefit of legal representation for those who cannot afford it? If the answer 
to these questions is in the negative then that is a considerable disincentive to 
potential appellants.  
 
The second concern is the extent to which it will be possible for a co-herent 
jurisprudence to be established in relation to appeals. Different Sheriffs may of 
course take different views on how bankruptcy law is to be applied. Whilst this issue 
potentially arises at present it may well prove very difficult for the Accountant in 
Bankruptcy to treat all cases consistently if different Sheriffdoms take different 
approaches to certain types of appeals. 
 
However, on the whole, if the transfer power results in a reduction in costs in the 
Bankruptcy process then this will no doubt be welcomed by creditors and debtors 
alike. 
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BANKRUPTCY AND DEBT ADVICE (SCOTLAND) BILL: STAGE 1 
 

SUBMISSION FROM THE SCOTTISH INDEPENDENT ADVOCACY ALLIANCE 
 

 
Independent advocacy organisations across Scotland support people with mental health 
problems, learning disabilities, dementia, physical disabilities and many other issues.  
They are reporting increasing numbers of requests for advocacy support, particularly 
self-referrals, for people who have debt issues. In the past few months these have 
increased substantially as a result of welfare reform.  
 
The proposed amendment to the 1985 Act adding a requirement that money advice 
must be given to the debtor is important however, for those who are vulnerable and who 
are experiencing the greatly increased levels of anxiety and stress that such a situation 
is likely to bring, only having advice from a money advisor will not be enough to ensure 
that they have a true understanding of the situation and the implications of the choices 
they make. 
 
Many of the organisations experiencing increased requests for advocacy support in 
relation to debt issues are already supporting those individuals to access and to 
understand specialist money and debt advice. They also, in many cases, provide 
ongoing support to work through these issues once the debt advice has been accessed. 
 
The Scottish Independent Advocacy Alliance (SIAA) believes that, in addition to 
mandatory money advice, the Bill should include reference to access to independent 
advocacy. This will ensure that those affected by debt who may have difficulty 
understanding the information and the implications of choices are fully supported in this 
process. The SIAA  
 
 
 
The SIAA promotes, supports and defends independent advocacy in Scotland. It aims 
to ensure that independent advocacy is available to any person who needs it in 
Scotland. 
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BANKRUPTCY AND DEBT ADVICE (SCOTLAND) BILL: STAGE 1 
 

SUBMISSION FROM STEPCHANGE DEBT CHARITY SCOTLAND 
 
 
StepChange Debt Charity Scotland (previously known as the Consumer Credit 
Counselling Service) welcomes this opportunity to comment on the Bankruptcy and 
Debt Advice (Scotland) Bill, Stage 1. 
 
StepChange Debt Charity Scotland is an independent charity dedicated to 
overcoming problem debt. We are Scotland’s largest provider of specialist online and 
telephone debt advice. Every year we help thousands of Scots reach practical 
solutions based on their individual needs, helping transform the lives of those 
struggling with the stress and worry of problem debt.  
 
We provide budgeting advice, Debt Payment Programmes under the Debt 
Arrangement Scheme, Debt Management Plans, including token payment plans, and 
LILA Bankruptcy. In addition we work with insolvency firms to give our clients access 
to trust deeds and sequestration, and also provide equity release, settlement offers 
and welfare benefits advice.  
 
Our considerable experience and expertise, built up over 20 years of helping our 
clients deal with their debts, makes us well placed to respond to your questions. 
 
General view 
In our response to the Scottish Government’s (SG) consultation we were broadly 
supportive of the changes proposed to the bankruptcy legislation. We did raise some 
concerns about the proposals and most of these have been taken into consideration 
in the final Bill. However, there remain a few areas where the charity is concerned.  
 
Advice and education: [paras.18-33] 
The charity encourages people to seek free debt advice at the earliest opportunity so 
that an appropriate solution is identified promptly. Therefore, we support the SG 
provision of compulsory money advice from an approved money adviser for anyone 
considering accessing a statutory debt relief or debt management product. We are, 
however, concerned about the detrimental impact on the advice sector of access to 
free advice, at a time where more and more people are seeking assistance and 
resources are being cut. 
 
There is still uncertainty around the mandatory requirement for individuals to 
participate in financial education, both in what will be required of the debtor and who 
will deliver this service and bear the cost. The charity feels that it is very subjective 
(section 2 at 43B(2)(c)), and unclear about what the consequences will be to the 
debtor or their trustee if a financial education course is not undertaken. In addition, it 
is unclear whether this section applies to debtors under the minimum assets process 
(MAP) and if it does, whether the financial education has to be taken before the 
debtor’s discharge at six months. 
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Payments by debtor following bankruptcy: [paras. 34-73]   
StepChange Debt Charity has a nationally recognised budgeting tool which is well 
respected and received by creditors. Our tool is also used by numerous other 
organisations to determine clients’ contributions, including the AiB. We understand 
that the SG has decided to adapt another nationally recognised tool provided by 
Money Advice Trust (MAT). We believe this decision is based on limited analysis (50 
bankruptcy cases) undertaken by the Accountant in Bankruptcy (AiB), where they 
conclude that it will provide more sustainable contributions from debtors, with fewer 
payment plans becoming broken.   

 
Although the charity supports the general principal that a recognised tool be used to 
determine contributions, we are puzzled why both tools cannot be used in parallel. 
This would mitigate any risk to the SG should there be a problem with either tool.  
 
We believe the issue is not whether budget tools differ; it is whether creditors trust 
the approaches of the organisations using them. As has been shown over the 
previous 20 years both creditors and insolvency practitioners (IPs) have faith in our 
counselling and budgeting tool. The AiB currently uses our budget tool. Creating a 
situation where there was the only one tool may create significant difficulties for 
organisations not set-up to use it and could mean added expense for debt advisors, 
IPs, creditors and ultimately consumers. 
 
The proposal to use the MAT tool will require the charity to fundamentally change 
our money adviser IT system in Scotland, to reflect the different methodology for 
assessing clients’ contributions. There will be a considerable time and a cost to the 
charity which we expect to be tens of thousands of pounds (we would be happy to 
provide the Committee with details of this cost separately should they find this 
helpful). We are a UK-wide charity that helped over 400,000 people in 2012 – around 
5% of them Scots - using a UK-wide IT system. Each day last year around 1,100 
people across the UK sought our help. An alternate budgeting tool for use in 
Scotland alone may require a new and independent IT arm for the charity. 
 
We are assuming that the CFT would not be used retrospectively on all debtors who 
are currently in recognised debt solutions as this would require an arduous review of 
all debtors, with a huge impact on adviser time and costs to reassess all debtor 
contributions. In addition, it would potentially result in less funds being ingathered, 
which may result in insufficient monies to cover public purse costs. 
 
We are puzzled why the AiB needs to make an order fixing the debtor’s contribution 
towards their bankruptcy where they are not the trustee. Surely this is only adding 
cost and delay in the sequestration? 
 
The charity is concerned that making it easier for contributions to be deducted from 
earnings will add more stress to those in debt, who may worry that it may have an 
impact on their employment. We suggest that deductions from income should only 
be allowed with the express permission of the individual. 
 
The charity welcomes the provision of a payment break of up to six months. 
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Bankruptcy where debtor has few assets: [paras. 74-88] 
The charity welcomes the introduction of a low cost route into bankruptcy for our 
clients. However, we are concerned that the eligibility criteria for the Minimum Assets 
Process (MAP) - in particular the level of debt fixed at £10,000 - will reduce access 
to this route for some clients. The average debt of a Scottish StepChange Debt 
Charity client in 2012 was £14,506, which would result in around 50% not being 
eligible for MAP. Indeed, AiB’s own data shows that nearly 65% (2,262) of current 
LILA clients (3,481) would not be eligible for MAP.   
 
In addition, we remain concerned about what is expected of a debtor who is made 
bankrupt under the MAP route and is subsequently moved to full administration. Will 
their period of bankruptcy under MAP be considered when determining the period of 
contributions or their discharge?    
 
Moratorium on diligence: [paras. 89-95]   
The charity welcomes the introduction of six week single moratorium on diligence. 
Although there is a small risk that some people may use this to dispose of assets, we 
believe that this is minimal in comparison to the safeguards it provides clients whilst 
they are seeking advice. 
 
We feel that applications under bankruptcy should be treated in the same way as 
those under the Debt Arrangement Scheme, where the moratorium continues until a 
final decision to grant or refuse the programme is made. It does not appear that the 
Bill provides similar protection. In particular it appears to be silent where the debtor 
application is incomplete and they need to provide additional information to the AiB 
within 21days.  
 
Application for bankruptcy: [paras. 96-116]   
Although the charity welcomes enhanced e-technology and the introduction of an e-
application form, the proposals are for the money advisers or insolvency practitioners 
to submit applications electronically, not the client. This will impact on our advisers’ 
time and on our resources, especially where information is double handled due to 
separate, independent IT systems.     
 
The charity welcomes the provision for an application for bankruptcy from executors 
of the estate of insolvent deceased individuals, and also for the recall of award of 
bankruptcy. 
  
Administration of estate: [paras. 117-137]   
The charity has some concerns about extending ‘aquirenda’ period to four years.  
This section and section 20 (assets discovered after trustee discharge) makes it very 
difficult to understand how the debtor moves on with their life post discharge if their 
future assets are at risk.  
 
Discharge following bankruptcy: [paras. 138-200]  
The charity is concerned that the new process for debtor’s discharge from 
bankruptcy is overcomplicated and confusing to debtors. We are puzzled why the 
AiB needs to agree the discharge where there is a trustee appointed, as this will only 
add cost and delay to the process. The proposed process seems to have a very 
different onus on the trustee’s duty’s compared to that of the AiB.  
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We believe there is a risk that where a debtor is making a contribution for 48 months, 
or where they have an asset, a trustee will not look to defer the debtor until after that 
period or until all assets realised. Under section 54(7), the trustee has to declare that 
the debtor has complied, co-operated and surrendered their estate. We do not 
believe that a trustee will declare that part way through a sequestration. Therefore, 
the charity feels that those debtors who make a contribution or who have assets are 
going to be disproportionately treated. They will not get early discharge and are likely 
to have a worse credit reference as a result. 
 
In addition, we are confused at how the appeal process will work, as it does not 
appear that the final decision to discharge or refuse discharge under sections 54(10) 
or 54A(2) is notified to all parties. 
 
The charity does not understand why there is a need to defer a discharge indefinitely 
where a debtor cannot be traced. This is assuming that all these debtors are ‘bad’ in 
some way, when in fact they may have mental or other health issues. Also, it is worth 
noting that under the current legislation, just because the debtor cannot be traced 
does not mean that their assets cannot be realised by the trustee. In addition, we 
question whether the integrity of the Bankruptcy legislation has been compromised 
under section 54E(5)(c) where a post-bankruptcy cost can be claimed in the same 
bankruptcy? This could set a precedent and have serious unintended consequences. 
 
Functions of sheriff and Accountant in Bankruptcy in bankruptcy: [paras. 224-
291]   
The charity has some concerns about the impartiality of the AiB when undertaking 
some of these functions. In particular, we would like the assurance that independent 
arms of the AiB are undertaking this role, especially where the Accountant is the 
trustee in a case where a decision is required.       
 
Review of decisions made by Accountant in Bankruptcy: [paras. 292-303]   
The charity has some concerns about the impartiality of the AiB when reviewing 
certain decisions prior to appeal to sheriff. In particular, we would like the assurance 
that independent arms of the AiB are undertaking this role. In addition, to ensure that 
there is no perceived favouritism for those cases where the Accountant is the 
trustee, we feel that the AiB should report on their decision making quarterly.      
 
Miscellaneous amendments: [paras. 304-306]   
The charity welcomes the provisions recommended by Scottish Law Commission 
bankruptcy consolidation review  
 
StepChange Debt Charity is happy to provide further information should the 
Committee find it helpful. Thank you for the opportunity to comment on the 
Bankruptcy and Debt Advice (Scotland) Bill’s. 
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BANKRUPTCY AND DEBT ADVICE (SCOTLAND) BILL: STAGE 1 
 

SUBMISSION FROM THE TDX GROUP LTD 
 

 
What is your general view on the Bill and broadly, are you supportive of it?  
TDX Group welcomes the Bill and the related initiatives in debt solutions being 
undertaken by AiB and Scottish Parliament. Our view is that Creditors have been 
underserved in the past by many aspects of Scottish insolvency solutions and this 
Bill helps to address these concerns. We support any changes that reduce cost in 
the process, improve transparency, creates standardisation and supports the creditor 
and consumer as key stakeholders. 
 
Did you take part in the Scottish Government’s consultation on the Bill and 
have your views been reflected?  
TDX Group responded on behalf of its creditor client base which represents circa 25 
organisations engaged in Scottish debt solutions. Generally we believe that our input 
on behalf of our creditor clients has been recognised and incorporated. 
 
What is your view on the following proposals within the Bill—  
 
Advice and education 
We are broadly supportive on any initiative to improve financial education and 
advice. Any debt solution should not be undertaken lightly by the debtor and we 
recognise the benefits in robust advice before accessing a repayment vehicle.  Both 
debtors and creditors should be better served by this. Formal and informal 
Arrangements should in themselves provide education and rehabilitation for the 
consumer. The challenge is to ensure that the incremental benefit of education 
outweighs the cost. 
 
Payments by debtor following bankruptcy  
We welcome a standardised CFT. The purpose of which should be to improve 
standardisation across providers and debt solutions and thereby improving 
transparency and reducing cost. Creditors already support a number of ‘standards’ 
both operationally and technologically. We urge the selection and use of any existing 
‘standard’ rather than the creation of a new calculator to reduce creditor costs and 
simplify existing processes. The recognition of a ‘Payment Break’  where necessary 
within Arrangements is welcome. Our experience within the IVA (individual voluntary 
arrangement) market, shows this to be highly effective to assist debtors committed to 
the long term plan, but affected by a sudden income shock. Some care is required as 
it is reported that a proportion of debtors in IVAs can expect a ‘Payment Holiday’ 
within the Arrangement. 
 
Bankruptcy where debtor has few assets  
We support the need for MAP bankruptcy, but have concerns on the potential 6 
month discharge period and have recommended 12 months. While the outcome to 
creditors is similar and Arrangement costs are potentially lower, we believe that the 
debtor requires a period longer than 6 months to rehabilitate and remain protected 
within the solution. 
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Administration of estate  
Broadly we support a more standardised process for creditors to claim and believe 
that it will reduce costs within the case. There are certain creditor types, for example 
debt purchasers where the period is unachievable because of the complexity of the 
debt history. We understand that the trustees will have the power to create 
exceptions to the 120 day requirement and would expect them to recognise these 
more complex creditor relationships. 
 
Records  
We fully support these administrative changes to reduce case overheads and provde 
more efficiencies to the system. 
 
Functions of sheriff and Accountant in Bankruptcy in bankruptcy: transferring 
further bankruptcy processes from the courts to AiB; introduction of e-
application process; recall of bankruptcy provisions; appointment, 
replacement, removal of trustee  
We broadly support the e-application process via an approved money advisor. The 
level of information supplied should be comparable to the hardcopy procedure and 
the debtor should be presented with delays in accessing the solution. 
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BANKRUPTCY AND DEBT ADVICE (SCOTLAND) BILL: STAGE 1 
 

SUBMISSION FROM YUILL & KYLE 
 
 
What is your general view on the Bill and broadly, are you supportive of it?  
Generally Yuill & Kyle are supportive of the Bill on the understanding that those 
debtors who have been feckless, irresponsible as well as those business debtors 
who have run up trade debt with little concern for their creditors should be addressed 
more judiciously. Yuill & Kyle are happy that those debtors who are on state benefit 
should have simplified routes to bankruptcy as well as early discharge thus 
permitting them a fresh start by effectively having their debts ‘written off’ 
 
Did you take part in the Scottish Government’s consultation on the Bill and 
have your views been reflected?  
Yuill & Kyle did take part in the Scottish Governments consultation on the Bill and 
some of Yuill & Kyle’s concerns have been reflected in the Bill. 
 
What is your view on the following proposals within the Bill: 
 
Advice and education: provision of compulsory money advice from an 
approved money adviser for anyone considering accessing a statutory debt 
relief or debt management product; mandatory requirement for individuals to 
participate in financial education [Policy Memorandum (PM) paras. 18-33]  
Yuill & Kyle supports the requirement for advice and education. However, there is 
concern as to the type and quality of advice and to the stated aim of the education. 
Yuill & Kyle are also concerned that sufficient resources will be made available to 
achieve these purposes. 
 
Yuill & Kyle appreciates that much detailed work will be required to fulfil those 
objectives. Yuill & Kyle will be happy to assist the Accountant in Bankruptcy with 
advice and assistance with their educational requirements. 
 
Payments by debtor following bankruptcy: development of a common financial 
tool to be used to calculate the amount of any contribution to be made by an 
individual from any surplus income they have; allowing the Accountant in 
Bankruptcy to make an order fixing the debtor’s contribution towards their 
bankruptcy; requiring debtors, assessed as being able to make contribution 
towards their bankruptcy, to make such payments throughout payment period 
(48 months); allowing an assessed contribution to be deducted from the 
debtor’s wages; provision of a payment break up to six months [PM paras. 34-
73]  
Yuill & Kyle endorses the sentiment of the policy objective “that those who can pay 
should pay”. They agree that with the introduction of a common financial tool, a 
greater degree of consistency will be achieved. This should encourage creditor 
confidence in the bankruptcy process. 
 
With reference to the ‘debtor contribution order’, Yuill & Kyle welcomes the 
requirement for appropriate debtors to be obliged to pay these. Yuill & Kyle are 
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concerned that in certain circumstances the proposed period of 48 months should be 
extended, particularly where a ‘business/trade’ debtor has shown little regard for the 
consequences of his financial behaviour has had in relation to creditors. As such 
Yuill & Kyle are in agreement with the proposal that the 48 months monthly 
payments may be varied in appropriate circumstances. If possible Yuill & Kyle would 
welcome a mechanism whereby such contribution orders may be facilitated other 
than from the debtor’s employer and, if appropriate, from self-employed income. 
 
Yuill & Kyle are in favour of the ‘payment break’ concept. 
 
Bankruptcy where debtor has few assets: introduction of ‘minimum assets 
process’ to replace the ‘Low Income Low Asset’ route [PM paras. 74-88] 
Whilst Yuill & Kyle are happy with this proposal, there is a concern that feckless or 
residual debtors in receipt of state benefit may take advantage of the otherwise 
laudable proposal. 
 
Will there be any investigation carried out to ensure that such debtors do not ‘take 
advantage of the system’? As such Yuill & Kyle acknowledges that to be applicable 
debtors must not have been bankrupt within 5 years of the date of the application. 
 
Moratorium on diligence: introduction of six week single moratorium on 
diligence [PM paras. 89-95]  
Yuill & Kyle are not entirely in favour of the moratorium but accept the likelihood of its 
introduction, particularly to achieve consistency with the DAS. 
 
Yuill & Kyle wish to emphasise the integrity of the public register to reflect the 
currency of any moratorium. 
 
Application for bankruptcy: requirement to sign a ‘Statement of Undertaking’ 
relating to the debtor’s duties and obligations during the bankruptcy process; 
removal of provisions from the Bankruptcy (Scotland) Act 1985 relating to 
incomplete and inappropriate debtor applications; application for bankruptcy 
from executors of the estate of insolvent deceased individuals; recall of award 
of bankruptcy [PM paras. 96-116]  
Yuill & Kyle are very much in favour with the requirement to have the debtor sign a 
‘Statement of Undertaking’ and that a failure to sign or comply with it should be 
linked to the debtor’s discharge. 
 
Yuill & Kyle support the remaining provisions of this section. 
 
Administration of estate: introduction of a time frame (120 days) for creditor 
claims; variation in length of first accounting period to no less than 6 months; 
extending ‘aquirenda’ (any property or right acquired or received by a debtor 
after the date of bankruptcy, and at present, before date of discharge) period 
to 4 years [PM paras. 117-137]  
Yuill & Kyle endorse the concept of ensuring the best return for creditors and the 120 
day period within which, subject to exceptions, such claims have to be submitted. 
Yuill & Kyle welcomes the proposals for dividends to be paid to creditors more 
regularly and in particular for the first accounting period to be no less than 6 months. 
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Yuill & Kyle agree that the period of aquirenda be increased to 4 years after the date 
of bankruptcy. 
 
Discharge following bankruptcy: process for debtor’s discharge from 
bankruptcy (application, review, appeal, repeal, deferral, unclaimed dividends, 
discovery of assets) [PM paras. 138-200]  
Yuill & Kyle welcome the proposal that discharge from bankruptcy should not be 
automatic and that it, in certain circumstances, be linked with the debtor’s 
compliance throughout the period of the estate’s administration.  In particular, Yuill & 
Kyle are in favour of granting creditors the power to object to the debtor’s discharge. 
 
Yuill & Kyle agrees with the rest of the proposals contained in this section 
 
Records: removal of power to prescribe the form of the Register of 
Insolvencies; modernisation of the sederunt book process; removal of 
requirement to publish in the Edinburgh Gazette [PM paras. 201-223]  
Yuill & Kyle are concerned that the proposals to alter public registers will make it 
difficult to identify debtors. Accordingly the debtor’s address should only be redacted 
in exceptional circumstance such as welfare or safety. 
 
Yuill & Kyle agree with the remainder of the proposals in this section. 
 
Functions of sheriff and Accountant in Bankruptcy in bankruptcy: transferring 
further bankruptcy processes from the courts to AiB; introduction of e-
application process; recall of bankruptcy provisions; appointment, 
replacement, removal of trustee [PM paras. 224-291]  
Yuill & Kyle remain concerned that the Sheriff’s functions are transferred to the 
Accountant in Bankruptcy in the manner described. Yuill & Kyle continue in the belief 
that bankruptcy is still a process which should be seen as judicial as opposed to 
administrative. In the event of the proposal being implemented Yuill & Kyle 
welcomes the various appeal opportunities to the Sheriff Court. 
 
Subject to the foregoing, Yuill & Kyle accept the inevitability of the section’s 
remaining proposals and welcomes the possibility of shrieval appeal and/or 
intervention. 
 
Review of decisions made by Accountant in Bankruptcy: requiring appellant to 
seek AIB review of certain decisions prior to appeal to sheriff [PM paras. 292-
303] 
Yuill & Kyle are in favour of the proposals contained in this section. 
 
Miscellaneous amendments: as recommended by Scottish Law Commission 
bankruptcy consolidation review [PM paras. 304-306]  
Yuill & Kyle endorse the sentiment of improving legal clarity in these areas. 
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Bankruptcy and Debt Advice (Scotland) Bill 
 

 
Note from the Accountant in Bankruptcy Bill team in response to the discussion on 
the Minimum Asset Process with Bill team official on 2 October 2013 
www.scottish.parliament.uk/parliamentarybusiness/28862.aspx?r=8543&mode=pdf 
 
 
‘In the consultation the question was asked ‘should the maximum debt threshold 
should be £17,000’?  The majority of respondents who provided a yes/no answer to 
this question said no.   
 
The next question in the consultation asked, if the answer is no to a level of £17,000 
what should the level be, giving the respondents the option of a level less than 
£17,000 that is £10,000, a level around £17,000 that is £15,000 and a level higher 
than the £17,000, that is £20,000?  As is the convention, we used round numbers in 
these options.   
 
Respondents to the consultation who provided a yes/no answer to this question 
favoured a debt level of £10,000.   
 
Committee may wish to note that our most up-to-date analysis of current LILA cases 
shows that, in 2012-13, the median value for the total debt in a LILA case was just 
over £10,000. The median is the middle debt value in the table of all debts for LILA 
bankruptcies awarded in 2012-13 and is therefore the point at which half the debts 
are above and half below. AiB believe that the median debt provides a more 
accurate value for the average debt as it is less sensitive to extreme outliers.’ 
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Introduction 
1. The Institute of Chartered Accountants of Scotland (ICAS) regulates circa 
75% of insolvency practitioners (IPs) who take appointments in Scotland and we 
have an in-depth knowledge and expertise of bankruptcy law and procedure.  ICAS 
regulated IPs will play a key role in delivering a robust debt management and debt 
relief regime for the people of Scotland. 
 
2. ICAS is interested in securing that any changes to legislation and procedure 
are made based on a comprehensive review of all of the implications and that 
alleged failings within the process are supported by evidence. 
 
3. ICAS was pleased to provide oral evidence to the Economy, Energy and 
Tourism Committee on 9 October 2013. Subsequently to that evidence being 
provided, we have been requested to provide further information to the committee on 
the proposed transfer of functions from the sheriff courts to the Accountant in 
Bankruptcy (AiB) and in particular which functions should remain with the sheriff 
courts. 
 
4. ICAS is supportive of removing administrative functions from the courts. We 
are of the view however that certain of the functions proposed to be moved are not 
low level administrative functions but are functions which requires evaluation of often 
complex legal matters or impact on the rights of individuals and should therefore be 
retained by the courts. 
 
5. Appendix 1 to our written response to the Stage 1 Call for Evidence at item 32 
sets out those functions which are proposed to be transferred to the AiB and which 
we consider should be retained by the courts. These items are expanded on below: 
 
Functions which we believe should not be transferred to the AiB 
 
Application for directions 
6. IPs are highly qualified and experienced individuals and with a significant 
amount of commercial expertise. In addition, in performing their functions they also 
have access to a wide range of advisors including, but not limited to, legal advisors. 
It is therefore only in circumstances where there is substantial uncertainty that an 
office holder would seek directions. We understand that relatively few applications 
are made to the court currently. 
 
7. The application to seek direction is often based on a complex area of law or 
legal principle and therefore it is appropriate that the skills and experience of the 
courts is retained in these matters1. 
 
8. Proposed new section 3A(3) states “The Accountant in Bankruptcy may, 
before giving a direction on any particular matter under this section, refer the matter 
to the sheriff by making an application for direction in relation to that matter.”. It does 
not seem efficient for the AiB to make an application to court for their own direction 
to enable them to then issue a direction to a trustee.  

                                                           
1 Examples include: 
DIRECTIONS BY DONALD IAIN McNAUGHT TRUSTEE ON THE SEQUESTRATED ESTATES OF 
GARY BROWN [2009] ScotSC 156 (15 October 2009) 
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9. It is inequitable that a liquidator in relation to a company and a trustee in a 
sequestration, both being officers of the court, should not have the same access to 
the court to seek direction. 
 
10. We are concerned that the AiB does not have sufficiently skilled and 
experienced personnel available to be able to adequately consider and issue 
directions on such matters. 
 
11. The requirement to seek directions is often precipitated by a matter of 
urgency. The courts currently respond to matters of urgency well.  
 
Contractual powers of a trustee 
12. The Bankruptcy (Scotland) Act 1985 contains powers to allow a trustee to 
adopt a contract entered into by the debtor prior to their sequestration where it is 
considered beneficial to the sequestration to do so. Once a request is made to a 
trustee for them to adopt a contract, the trustee must take such a decision within 28 
days “or within such longer period…as the sheriff…may allow…”. 
 
13. The contractual arrangements are almost certainly to be of a commercial 
nature and therefore in considering a late application the implications of the 
commercial outcome of granting or not granting the trustee an additional timescale to 
adopt the contract out with the statutory timescale must be taken into account. 
 
14. In considering the implications, it is expected that detailed consideration of the 
terms of the contract would be required and that it could be expected that such terms 
may involve detailed legal consideration of the terms of the contract. 
 
15. Section 42 (which deals with this matter) contains specific provision for the 
court to consider the request to extend the time period. Had this consideration been 
of an administrative nature, it is unlikely that specific provision would have been 
necessary as there are general provisions under section 63 to allow a ‘defect in 
procedure’ to be cured (rectified). 
 
16. We are concerned that the AiB does not have sufficiently skilled and 
experienced personnel available to be able to adequately consider and conclude on 
the appropriateness of allowing a trustee to adopt a contract out with the timescale 
set.  
 
Bankruptcy Restriction Orders (“BROs”) 
17. Bankruptcy restrictions are currently administered through the AiB agreeing a 
voluntary ‘Undertaking’ from a debtor or through the imposition of an ‘Order’ of the 
Court. 
 
18. The proposed Bill removes undertakings resulting in the sole remedy being 
the AiB being entirely in control of the whole process and imposing BROs. 
 
19. As a matter of principle, it is inappropriate that where a person does not agree 
with the conclusions reached by the investigators (that they have acted in a manner 
which warrants further restrictions on them) that they should not have the ability to 
test the evidence. 
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20. The testing of evidence is one which is judicial in nature. The restrictions 
under which an individual is placed as a result of a BRO being issued against them 
is a matter involving human rights. Neither of these are administrative in nature. 
 
21. It would be inconceivable in Scotland that a system which impacts upon an 
individual’s ability to freely go about their business would allow one body to act as 
investigator and ingatherer of evidence, reviewer of evidence and public interest, 
tester of evidence and dispenser of justice. There are direct comparisons to the 
criminal legal process and the process being promoted in the Bill would be similar to 
Police Scotland being responsible for policing, procurator fiscal services, the jury and 
the judge. 
 
22. We are concerned that there is a direct conflict of interest in the AiB being 
responsible for the policy and operation of BROs and the outcomes against which 
the success or otherwise of the BRO regime will be measured.  
 
Power to cure defect  
23. While many applications to court under the current provisions permitting 
defects to be cured are administrative in nature, a significant number will involve 
complex legal matters and understanding of the implications of allowing the defect to 
be cured2. 
 
24. While we note there has been an attempt to separate out aspects between 
the AiB and the court being responsible for allowing a defect to be cured, we do not 
consider that the scope of separation is appropriate. Examples of where the power 
may be safely used would include the ability to waive non-adherence to timescales in 
relation to audit and determination of accounts and subsequent appeal periods. 
 
25. We are concerned that the AiB does not have sufficiently skilled and 
experienced personnel available to be able to adequately consider and conclude on 
matters which are non-administrative. 
 
26. We are concerned that there is a direct conflict of interest in the AiB taking 
such decisions where the AiB is also the trustee. 
 
Valuation of debt depending on contingency 
27. Provisions relating to valuing a creditors claim allow a trustee to place a value 
in relation to that claim in so far as it is contingent. Any interested person has the 
right to appeal to the sheriff who may affirm or vary that valuation. Similarly, where 
there is no trustee, then a creditor may apply to the sheriff to value their contingent 
claim. 
 
28. The value of a creditors claim is highly important as it will be this amount 
which will determine their pro-rata share of dividends in the sequestration. 
 
29. IPs are highly qualified and experienced individuals and with a significant 
amount of commercial expertise. In addition, in performing their functions they also 
                                                           
2 Examples include: 
ALAN B WRIGHT, PERMANENT TRUSTEE IN THE SEQUESTRATION OF IAN ROY [2000] ScotSC 
8 (18th April, 2000) 
Permanent Trustee on the sequestrated estate of SYLVIA GALLON OR FRASER [2011] ScotSC 99 
(24 May 2011) 
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have access to a wide range of advisors. Many IPs are also Chartered Accountants 
or have other accountancy qualifications. They are therefore well placed to consider 
the initial valuation of contingent debts. 
 
30. The valuation of a contingent claim inevitably involves complex accounting 
and legal issues and most often involving significant sums which shall have a 
material effect on the outcome for the creditor concerned and all other creditors in 
the sequestration.  
 
31. We are concerned that the AiB does not have sufficiently skilled and 
experienced personnel to be able to adequately consider and issue determinations 
on matters of contingency. 
 
32. We are concerned that there is a direct conflict of interest in the AiB taking 
such decisions where the AiB is also the trustee. 
 
21 October 2013 
For further information, please contact: 
ICAS 
CA House, 21 Haymarket Yards 
Edinburgh EH12 5BH 
TEL: +44 (0) 131 347 0242  FAX: +44 (0) 131 347 0105  
EMAIL: icasinsolvency@icas.org.uk  WEB: icas.org.uk 
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IPA response to the request from the Scottish Government Economy Energy 
and Tourism Committee for further evidence on the Bankruptcy and Debt 

Advice Scotland Bill 
 
 
Of the proposals contained in the Bill, the Insolvency Practitioners Association (IPA) 
considers that a number of administrative functions could reasonably be delegated to 
the Accountant in Bankruptcy (AiB) where they require the application of objective, 
non-contentious criteria.  
 
However, a number of the proposed delegations cannot reasonably be described as 
administrative, as necessarily involve highly subjective determination. Additionally, 
we are firmly opposed to the suggested application of self-review to any of the 
proposed delegation (whether administrative or otherwise).  
To address the specific provisions: 
 
1. Section 4 BADAS – Fixing of contributions and variation of same 
The Bill proposes that a common tool should be used to measure an individual’s 
ability to contribute in his/her bankruptcy.  We have supported the adoption of such a 
tool in order to bring consistency and certainty for both creditors, and debtors and 
their advisers. 
 
Assessment of a level of contribution using such a tool becomes a largely objective 
assessment of fact, rather than the exercise of discretion or opinion.  We do not 
object to such administrative matters being be delegated to the AiB.  
 
The committee should note a substantial departure from the existing provisions in 
s32 Bankruptcy (Scotland) Act 1985 (as amended).  The Bill provides that the use of 
the Common Financial Tool (CFT) must allow the debtor a ‘reasonable amount of 
expenditure’ after the sequestration of his estate.  Currently, the law provides that 
the Sheriff, on application of the Trustee, must determine a ‘suitable amount’ for the 
aliment of the debtor, then ‘fix the amount of the excess and order it to be paid to the 
trustee’.  Case law holds that a sheriff in reaching a decision as to a ‘suitable’ 
amount for aliment, must have regard to ‘all the circumstances’ (Browns Trustee v 
Brown 1995 S.L.T. (Sh Ct) 2 
 
Sheriffs are also asked to balance the interests of creditors with those of the debtor, 
giving due weight to each.  This has resulted in cases where, for example, school 
fees have been taken into consideration.  Rental levels for privately rented 
accommodation have also proved to be contentious.  
 
Against that background, and in reliance of existing case law, it is not impossible that 
a debtor would wish to appeal the AIB’s decision about what is ‘reasonable’ if, for 
example, a child was in his final year at a fee paying school and was in the middle of 
exams.   We submit there should be a right of appeal, given the complexity of case 
law in this area and the imprecision associated with the term ‘reasonable’.  
Adjudication of an appeal necessarily requires subjective determination by a party of 
appropriate qualification and authority; we would suggest a Sherriff.  
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2. Section 11 – Sequestration application by executor 
The IPA supports removal of the requirement for executors of deceased estates to 
petition the court for sequestration.  The provision in the Bill permitting application to 
the Accountant in Bankruptcy brings the process in line with debtor applications 
generally and reduces the cost burden on executors.   
 
3. Section 22 – Sederunt Book 
The IPA supports the proposed amendment to s62(2) of the 1985 Act removing the 
requirement for the Court of Session to enact and Act of Sederunt and transferring 
the powers referred to in that section to the Scottish Ministers.  
 
4. Section 28 – Replacement of trustee acting in more than one 
sequestration 
The IPA is supportive of the proposal that the AIB should deal with the issue of 
replacing trustees in cases where the original trustee dies or ceases to be qualified 
to act as an insolvency practitioner (e.g. lacks capacity).  The provision could also be 
extended to cases where cases have to be transferred when an insolvency 
practitioner moves firm.  Such transfers are largely administrative, typically non-
contentious and, therefore, do not generally require subjective determination. 
 
However, in this, as in other provisions, we note the unhelpful and inappropriate 
provision for the AiB to review her own decision before application may be made to 
the Sheriff. If an appeal is warranted, the matter is necessarily contentious in nature 
and, therefore, should be subject to early judicial determination which should not be 
delayed by virtue of an additional administrative stage.  
 
Aside from our contention that it is unconstitutional for a government official to be 
assuming judicial functions, further commentary is provided below on the risks 
presented by such self-review. 
 
5. Section 32 – Conversion Protected Trust Deeds to sequestrations 
The IPA is content with this provision. 
 
6. Section 33 – Power to cure defects in procedure  
The IPA is in agreement that the AIB should hear applications to cure clerical or 
incidental errors or failure to comply with time limits.  We are pleased to note that 
other matters are reserved to the court.   
 
However, we are opposed to the  provision for the AIB to review her own decisions, 
for the reasons detailed below. 
 
7. Section 11B – Refusal of the AiB to award sequestration.   
We are strongly opposed to the  provision, as currently drafted as it provides the AIB 
with unfettered discretion to refuse an award of sequestration which she considers 
‘inappropriate’.  This represents a significant assumption of judicial powers by the 
executive and therefore, disregards the longstanding constitutional principle of 
separation of powers.  
 
In the early part of this reform process, the AIB wished to provide that the Debt 
Arrangement Scheme should be the default process available to people with debt 
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problems and that other solutions should be available only if DAS were 
inappropriate.  This was widely criticised as generally unworkable by the majority of 
people involved in providing money advice. 
 
As currently drafted, this section of the Bill provides a potential ‘loophole’ through 
which the original provisions might be re-enacted.  There is no right of appeal to a 
Sheriff, merely a self-review by the Accountant in Bankruptcy. 
 
On a technical point, while section 32 of the Bill proposes to shift applications by 
trustees seeking to convert Protected Trust Deeds to sequestrations to the AIB, 
section 37 of the Bill as currently drafted omits these applications from the proposed 
review process.  In effect, as drafted, the Bill results in the anomaly that trustees 
making these applications would have a right of appeal directly to the Sheriff.  
Reference is made to section 15 Bankruptcy (Scotland) Act 1985 (as amended) for 
its terms. 
 
We are concerned that section 11B brings in a self-review provision to a matter 
which we believe should be heard by a Court (excepting the provision in relation to 
incomplete applications.) 
 
8. Section 36 – Review of decisions about interim trustee 
The IPA is content for these matters to be delegated to the AiB but is, as stated 
elsewhere, unhappy with the proposed self-review process.   
 
9. General remarks – self-review 
The IPA is opposed to the introduction of a new element of self-review in decision 
making by the Accountant in Bankruptcy.  These arguments are in addition to those 
propounded above against the assumption of judicial functions by the executive. 
 
Self-review can be defined as a requirement to evaluate the results of a previous 
judgement or service.  We feel that there are inherent difficulties with self-review 
systems, in terms of practicality, cost and external confidence.  
Self-review situations contain threats to independence (or perceived threats to 
independence) even when safeguards (such as ‘Chinese walls’) are put in place.  It 
is for this reason, for example, that an insolvency practitioner cannot accept an 
appointment in relation to a company which has been audited by his firm.  As an 
office holder, the insolvency practitioner has to consider whether the company has 
traded beyond the point it ought – there is a clear conflict if his firm has been 
advising the company on its situation.   
 
It is often argued that the creation of Chinese walls, where the original work or 
decision is reviewed by an independent team, is sufficient to mitigate that threat.  
However, to ensure that these are adequate, Chinese wall policies and procedures 
must be formalised, organised and incorporated within procedural/policy manuals.  
 
Adequate Chinese walls often include the physical separation of the departments 
and other restrictions to access, such as separate record-keeping and supervision of 
inter-departmental communications, all of which comes at considerable costs.  
 
The cost implications of setting up another department within the AIB are quantified 
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within the financial memorandum as “in the range £3,646 - £17,713” (Bankruptcy 
and Debt Advice (Scotland) Bill Explanatory Notes p34), based on the cost of 
administering complaints.   
 
There is no indication that AiB has considered the cost of setting up and maintaining 
a review team with sufficient independence to provide adequate safeguards.  Whilst 
it is estimated that there will be ‘fewer reviews than complaints’, no evidential basis 
for this assumption has been provided.  Moreover, were this to be the case, it is 
difficult to see how the costs of an independent review team could be justified when 
existing apparatus (namely the Courts) is already in place and has the reputed 
confidence of its users.  
 
Moreover, even if adequate and costs effective safeguards can be put in place, there 
remains no guarantee that they will be perceived by system users as being 
sufficiently robust and independent. 
 
Self-review of the original decision by a party whose determination is unlikely to have 
the confidence of those who requested it, is likely to occasion delay in instigating the 
judicial process that would invariably follow and an additional layer of cost.  
 
In summary, we envisage increased burden on system users by adopting such a 
course and little ultimate benefit.  
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BANKRUPTCY AND DEBT ADVICE (SCOTLAND) BILL: CORRESPONDENCE 
WITH THE SHERIFFS’ ASSOCIATION ON THE PROPOSED TRANSFER OF 

FUNCTIONS 
 

 
Sheriffs’ Association to Committee (30 October 2013) 
 
Dear Mr Cochrane, 
 
Thank you for your letter from the convenor of the EETC inviting the Sheriffs’ 
Association views on the proposed transfer of function from sheriffs to the AiB 
contained in the Bankruptcy and Debt Advice (Scotland) Bill. 
 
We accept that the ultimate decision is one for Parliament and we would not wish to 
comment on matters of policy.  However, we would want Parliament to be aware of 
unintended consequences.  The Association views with concern many of the 
proposals which should not be regarded as solely administrative in nature but involve 
issues of the rights and obligations of both debtors and creditors and indeed possibly 
third parties.  The court plays an important role in overseeing the conduct of a 
number of important decisions and the interpretation of the legislation.  We would 
suggest that particular scrutiny might be applied to those functions which are judicial 
rather than purely administrative.  
 
Should it be decided that functions are transferred, we do not think that it is clear 
what the nature of an appeal to the sheriff might be. 
 
Regards, 
 
Gordon Liddle 
Secretary, Sheriffs’ Association  
 
 
Committee Convener to Sheriffs’ Association 
 
Sheriff Lindsay Wood 
President 
The Sheriffs’ Association 10 October 2013 
 
Dear Sheriff Wood,  
 
BANKRUPTCY AND DEBT ADVICE (SCOTLAND) BILL 
 
The Economy, Energy and Tourism Committee is currently engaged in its Stage 1 
scrutiny of the above Bill. There is a particular issue on which the Committee would 
welcome a response from the Association. 
  
The Policy Memorandum to the Bill sets out details of the proposed transfer of 
functions from sheriffs to the AiB (see paragraphs 224-289), not all of an 
administrative nature. This issue has been raised by the Committee with witnesses 
in evidence and with the AiB Bill team. The Committee would welcome the views of 
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the Sheriffs’ Association on these proposals (it may be there may be certain 
functions for example which you are content are transferred to the AiB). 
 
The Committee will hold its final evidence session with the Minister on 6 November. 
Accordingly, could I invite a response by 30 October. 
 
If you have any questions, please do not hesitate to contact our clerks (Fergus 
Cochrane). I have written in similar terms to the Chief Executive of the Scottish Court 
Service. 
 
Kind regards, 
 
 
 
Murdo Fraser MSP 
Convener 
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BANKRUPTCY AND DEBT ADVICE (SCOTLAND BILL 
 

COMMON FINANCIAL TOOL: UPDATE FROM THE ACCOUNTANT IN 
BANKRUPTCY 

 
 
The Common Financial Tool Working Group met three times (7 February 2013, 11 
March 2013 and 31 July 2013). The working group consisted of representatives from 
Money Advice Scotland, Citizens Advice Scotland, StepChange Debt Charity 
Scotland, Money Advice Trust, Association of British Credit Unions Limited, Royal 
Bank of Scotland, Lloyds Banking Group, Highland Council, Insolvency Practitioners 
Association and Institute of Chartered Accountants Scotland. 
 
At the meeting on 31 July, the group discussed a paper which recommended that the 
Common Financial Statement (CFS) is adopted as the single, mandatory tool in 
Scotland. The majority of the group supported this recommendation and it was 
agreed that the CFS would be the single tool. The group will meet again to discuss 
how the CFS will be implemented in Scotland and to assist in the development of 
guidance. The date for this meeting has yet to be set. 
 
Guidance on the Common Financial Tool will be produced although work on this has 
not yet commence and AiB cannot definitively state what the guidance will contain. 
However, that said, one area that will be considered is the impact of living in rural 
and remote parts of Scotland. It is possible that the trigger figures will be breached 
for those living in rural areas so AiB would like to consider how it addresses this 
through guidance (although the way the CFS is designed, if a trigger figure is 
breached, the money adviser is able to provide a reason why, this allows the 
creditors to consider and decide if they are content with the explanation).  
 
AiB is proposing to bring forward the CFT regulations next year (2014). 
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Finance Committee 
Convener: Kenneth Gibson MSP 

 
 
 
Murdo Fraser MSP 
Convener 
Economy, Energy and Tourism 
Committee 
 

 
All correspondence c/o:  

Finance Committee Clerks 
c/- Room T3.60 

The Scottish Parliament 
EDINBURGH 

EH99 1SP 
Finance@scottish.parliament.uk 

 
18 September 2013 

 
 

BANKRUPTCY AND DEBT ADVICE (SCOTLAND) BILL: FINANCIAL 
MEMORANDUM 

 
Dear Murdo, 
 
The Finance Committee issued a call for evidence on the Bankruptcy and Debt 
Advice (Scotland) Bill’s Financial Memorandum (FM) on 2 July 2013 giving a 
deadline of 23 August for responses. A total of eleven responses were received and 
these are attached. 
 
One recurring theme to arise in the written evidence relates to the provision which 
will require a debtor to access money advice from an approved money adviser prior 
to applying for any form of statutory debt relief. The FM states that only around 6 - 
8% of such applications are currently made without the debtor having accessed such 
advice. For that reason it predicts that any resultant increase in demand for such 
services will be “manageable”. 
 
However, several respondents question this assumption with COSLA, for example, 
stating that the FM “may be significantly understating the potential costs to local 
authorities and their partner providers of giving compulsory advice to debtors”.  
 
Similarly, Dundee City Council stated— 
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“Additional money advice services will be required due to already 
oversubscribed services and an increase in both numbers and complexity of 
the long term money advice cases being referred to agencies.” 

 
A number of respondents also suggested that many of the figures and assumptions 
contained in the FM may be subject to change in the future as a result of external 
factors including the general economic climate and reforms to the welfare system. 
 
In its submission StepChange Debt Charity questioned the decision to make the use 
of a single Scottish Common Financial Tool (CFT) mandatory for all money advisers, 
stating that it was puzzled as to why more than one tool could not be used in parallel. 
It also drew attention to the costs it expected to incur as a result of having to train its 
staff and make changes to its IT systems in order to accommodate a single CFT. 
These costs do not appear to be included in the FM. 
 
StepChange also pointed out that the Bill would restrict eligibility for the Minimal 
Asset Process meaning that greater numbers of debtors would be subject to a “full 
administration process”. It predicted that this would lead to increased costs falling on 
the public purse. 
 
Your committee may wish to consider the above information along with the attached 
submissions in advance of its further evidence sessions with Scottish Government 
officials and the Cabinet Secretary for Finance, Employment and Sustainable 
Growth. 
 
 
 
Yours sincerely, 
 

 
 
Kenneth Gibson MSP, Convener 
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FINANCE COMMITTEE CALL FOR EVIDENCE 
 

BANKRUPTCY AND DEBT ADVICE (SCOTLAND) BILL: FINANCIAL 
MEMORANDUM 

 
SUBMISSION FROM BRITISH BANKERS ASSOCIATION 

 
 
Consultation  
Did you take part in either of the Scottish Government consultation exercises 
which preceded the Bill and, if so, did you comment on the financial 
assumptions made?  
1. The BBA responded to the Accountant in Bankruptcy consultation on 
Bankruptcy Law Reform in May 2012. We did not comment on the financial 
assumptions made. 
  
Do you believe your comments on the financial assumptions have been 
accurately reflected in the FM? 
2. Not applicable, see above.  
 
Did you have sufficient time to contribute to the consultation exercise? 
3. The Accountant in Bankruptcy consultation on Bankruptcy Law Reform was 
an incredibly broad and detailed consultation. In our response we suggested that the 
AiB should focus future consultations more narrowly (carrying out several 
consultations if necessary) to enable respondents to focus on the necessary detail 
rather than trying to cover so much ground over a single consultation period. 
  
Costs  
If the Bill has any financial implications for your organisation, do you believe 
that these have been accurately reflected in the FM? If not, please provide 
details? 
4. The Bill does not have any financial implications for the BBA but it will 
potentially generate costs and savings for our members. The FM does not anticipate 
the costs that banks will incur as a consequence of having to change processes and 
procedures to accommodate the new approaches to bankruptcy and debt advice 
and/or to refer to the requisite legislation. These costs are likely to be incurred in 
systems changes, staff training and awareness, and communications such as letters, 
leaflets, web pages, terms and conditions etc. The BBA is unable to quantify these 
costs. 
 
5. It is important to note that banks that have customers in Scotland as well as 
England and Wales must be able to run processes that account for the differing 
approaches to bankruptcy and financial difficulty across jurisdictions and are 
therefore likely to incur additional costs.  
 
Do you consider that the estimated costs and savings set out in the FM and 
projected over 15 years for each service are reasonable and accurate? 
6. The BBA is unable to comment on the accuracy or reasonableness of the 
estimated costs and savings.  
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If relevant, are you content that your organisation can meet the financial costs 
associated with the Bill which your organisation will incur? If not, how do you 
think these costs should be met?  
7. Not applicable to the BBA. 
 
Does the FM accurately reflect the margins of uncertainty associated with the 
estimates and the timescales over which such costs would be expected to 
arise?  
8. The BBA is unable to comment on the how accurately the FM reflects the 
margins of uncertainty. 
 
Wider Issues  
Do you believe that the FM reasonably captures costs associated with the Bill? 
If not, which other costs might be incurred and by whom?  
9. Please see our response to question 4. 
 
Do you believe that there may be future costs associated with the Bill, for 
example through subordinate legislation? If so, is it possible to quantify these 
costs? 
10. The BBA believes it is likely that there will be future costs associated with the 
Bill but we do not feel able to quantify these at this time.  
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FINANCE COMMITTEE CALL FOR EVIDENCE 
 

BANKRUPTCY AND DEBT ADVICE (SCOTLAND) BILL: FINANCIAL 
MEMORANDUM 

 
SUBMISSION FROM COSLA 

 
 
1. The principle aims of the Bill are welcomed by COSLA as giving greater 
protection to debtors and access to advice.  COSLA is however concerned that the 
Financial Memorandum (FM) may be significantly understating the potential costs to 
local authorities and their partner providers of giving compulsory advice to debtors.   
 
2. It may well be the case that only a small proportion of those currently applying 
for debt relief have not received any form of debt advice (6- 8% quoted in the FM).  
However local authorities anticipate that the demand for such advice will increase 
significantly as the impacts of welfare reform filter through to individuals. Taken 
together with the expectation that the time spent dealing with each case will 
increase, it is COSLA’s view that the FM is too light in detail on the potential overall 
financial implications of the Bill, particularly in relation to the impacts of welfare 
reform.  The Committee should also note that many of the partner providers receive 
funding from local authorities, so the impacts of welfare reform may compound the 
costs to local authorities, as partner providers may then call for additional funding to 
be provided by the local authority. 
 
3. It is not possible at this stage however to quantify likely levels of demand and 
this is very much dependant on the pace of welfare reforms.  Equally it may be 
argued that the Bill itself is not the driver of the costs specifically and that other 
factors are responsible.  This may indeed be the case and the financial implications 
are such that they need to be addressed through other avenues.  Nonetheless the 
consequences of the Bill should not be considered in isolation of the wider social and 
economic impacts of welfare reform.  It seems naïve for the FM not to even 
recognise that additional demand on debt advice is anticipated and for the FM to 
make some provision for the implications of this on costs.  
 
4. COSLA therefore suggests that the Committee may want to press the Scottish 
Government to consider the implications of an increased demand for debt advice for 
local authorities and their partner providers, arising from welfare reform.  The 
outcome should then determine what further provision should be made in the FM to 
recognise the implications. 
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FINANCE COMMITTEE CALL FOR EVIDENCE 
 

BANKRUPTCY AND DEBT ADVICE (SCOTLAND) BILL: FINANCIAL 
MEMORANDUM 

 
SUBMISSION FROM DUNDEE CITY COUNCIL 

 
 
Did you take part in either of the Scottish Government consultation exercises 
which preceded the Bill and, if so, did you comment on the financial 
assumptions made? 
1. No 
 
Do you believe your comments on the financial assumptions have been 
accurately reflected in the FM? 
2. N/A 
 
Did you have sufficient time to contribute to the consultation exercise? 
3. Dundee City Council’s Welfare Rights Officers wished to contribute to the 
consultation exercise but found it difficult due to pressure of work. However they 
have set up a group to respond to the Committee’s call for evidence by 23rd August 
2013, circulated by Money Advice Scotland, of whom the Welfare Rights Service are 
members. 
 
If the Bill has any financial implications for your organisation, do you believe 
that these have been accurately reflected in the FM? If not, please provide 
details. 
4. The FM’s suggestion that the impact on advisers’ capacity and caseload will 
be “manageable” (paragraph 53) fails to reflect the cumulative effect of having to 
adapt to using the new common financial tool in addition to current systems 
requirements and options tools as well as adding financial capability education to 
their money advice and debt counselling role presently. Without knowing what the 
model of financial education will be at this time, it is impossible to estimate the 
additional time advisers will have to spend with individual debtors. No two debtors 
are alike and there is an especial difficulty with clients who may have literacy or 
learning difficulties. Again no indication of costs associated with the additional 
support of these clients appears to have been taken into account in the FM. 
 
5. Additionally the AiB Review Function (paragraphs 23-26) appears to open a 
means of challenge to AiB decisions where a money adviser acting on behalf of a 
debtor can challenge decisions relating to award of sequestration, adjudication of 
creditor’s claims or discharge of trustee. The opening of easier routes to challenge 
AiB decisions will require more time and resource from money advisers, as well as 
from the AiB, as clients interests are protected through the lifetime of a case. 
 
Do you consider that the estimated costs and savings set out in the FM and 
projected over 15 years for each service are reasonable and accurate? 
6. The costs and savings in relation to the common financial tool, the web portal 
for e-applications and the minimal asset procedure appear realistic given the fact 
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they are centred around development costs and replacement of existing procedures. 
Figures for the administration costs of carrying out reviews we believe are 
underestimated given the likelihood of a rise in review requests from debtors and 
their money advisers. We also believe that costs for re-opening cases after 
discharge and deferring discharge may also be underestimated given the changes to 
discharge periods and the possibility that material facts, assets or additional debts 
may be overlooked on MAP applications. The AiB is also estimating costs from a 
very low baseline and fails to estimate any increase in these processes being used 
once the new system is in place. 
 
If relevant, are you content that your organisation can meet the financial costs 
associated with the Bill which your organisation will incur? If not, how do you 
think these costs should be met? 
7. The assertion that the Bill will not have a material impact on Money Advisers’ 
overall capacity and caseload appears without any evidence to support it. Additional 
money advice services will be required due to already oversubscribed services and 
an increase in both numbers and complexity of the long term money advice cases 
being referred to agencies. This increase in demand as well as Financial Education 
responsibilities under the Bill need to be adequately quantified and costed based on 
the numbers of long term debt cases coming through each organisation at present 
and likely numbers coming through in the future. 
 
8. Sequestration claims have to be made within 120 days which is not a problem 
if you are aware of the sequestration.  On the odd occasion the creditor may not be 
aware of the sequestration and may be outwith the timescale for lodging a claim.  
For these cases if the delay is not the fault of the creditor and dividends have not 
been paid out, the creditor should be able to lodge a claim. 
 
Does the FM accurately reflect the margins of uncertainty associated with the 
estimates and the timescales over which such costs would be expected to 
arise? 
9. No. In particular the assertion of no material impact on capacity and caseload 
ignores the fact that debt advice is and has been for some time a growth area in the 
field of advice. As welfare reform starts to be rolled out in earnest and wage freezes 
and rising costs of living start to bite there will be a growing demand for debt services 
and long term money advice, which may well be unprecedented. 
 
Do you believe that the FM reasonably captures costs associated with the Bill? 
If not, which other costs might be incurred and by whom? 
10. A review of the numbers and competence of money advisers in each local 
authority area may need to be undertaken to ensure that supply meets demand after 
a suitable time period. When the Debt Arrangement Scheme came into being, 
suitable approved money advisers were at one point receiving referrals from 
neighbouring Local Authority areas due to those areas not having money advisers in 
place with sufficient competence to deal with DAS cases. Adequate numbers of 
money advisers need to be in place in each local authority area and should 
neighbouring areas be oversubscribed for those seeking debt advice or associated 
financial education, a contingency for unmet need needs to be in place to meet 
demand. 
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Do you believe that there may be future costs associated with the Bill, for 
example through subordinate legislation? If so, is it possible to quantify these 
costs? 
11. Without knowing the model of financial education being considered it is 
difficult to begin to quantify the costs associated with it or the extent to which money 
advisers will have to be trained in and undertake its roll out. The regulations which 
detail under which circumstances it will be required would be a starting point 
alongside the likely time to work through the education model with a typical client. 
Also likely costs associated with working with clients who have literacy, language  or 
learning difficulties would be worthwhile costing since debt clients come in all shapes 
and sizes, have different levels of comprehension and require different levels of 
input.  
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FINANCE COMMITTEE CALL FOR EVIDENCE 
 

BANKRUPTCY AND DEBT ADVICE (SCOTLAND) BILL: FINANCIAL 
MEMORANDUM 

 
SUBMISSION FROM EAST AYRSHIRE COUNCIL 

 
 
The Bankruptcy and Debt Advice (Scotland) Bill makes a number of assumption 
about the additional number of people likely to be presenting for debt advisory 
services.  It is anticipated this will be “low”.  A major area of concern at the moment 
is the demand on these services, both in-house and via Citizens Advice Bureau 
locally, particularly as a consequence of welfare reform.  Additional pressure, even 
small volumes, will be very difficult to deal with and should perhaps be reflected in 
the FM. 
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FINANCE COMMITTEE CALL FOR EVIDENCE 
 

BANKRUPTCY AND DEBT ADVICE (SCOTLAND) BILL: FINANCIAL 
MEMORANDUM 

 
SUBMISSION FROM MONEY ADVICE TRUST 

 
 
About the Money Advice Trust 
1. The Money Advice Trust (MAT) is a charity formed in 1991 to increase the 
quality and availability of money advice in the UK. We work with the UK’s leading 
money advice agencies, government and the private sector to increase the 
availability of money advice, improve its quality, and enhance the efficiency and 
effectiveness of its delivery. 
 
2. MAT’s vision is to help people across the UK to tackle their debts and manage 
their money wisely. 
 
3. MAT aims to support individuals and micro-businesses in the UK through their 
debts and into financial health, and to improve the capability, quality and efficient 
delivery of free independent money advice by: 

 Delivering advice to the public via National Debtline, Business Debtline and 
My Money Steps; 

 Supporting advisers; 
 Making the case for free money advice; 
 Coordinating initiatives to improve money advice;  
 Sharing research and information to shape and influence policy. 

 
4. Please note that we consent to public disclosure of this response.  
 
Consultation 
Did you take part in either of the Scottish Government consultation exercises 
which preceded the Bill and, if so, did you comment on the financial 
assumptions made? 
5. The Money Advice Trust took part in the Scottish government consultation 
exercises preceding the Bill. In our response we acknowledged that the expertise of 
our colleagues at Money Advice Scotland and Citizens Advice Scotland, would make 
them best placed to comment on the financial assumptions that were made. 
 
Do you believe your comments on the financial assumptions have been 
accurately reflected in the FM? 
6. We do not feel qualified to comment on this issue. 
 
Did you have sufficient time to contribute to the consultation exercise? 
7. Preparing our response to the 2012 consultation exercise was challenging 
due to the length and complexity of the consultation paper and the associated 
response form. However, we recognised the importance of the Scottish 
Government’s consultation exercise and therefore ensured that we submitted a 
considered response within the timescales given. 
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Costs 
If the Bill has any financial implications for your organisation, do you believe 
that these have been accurately reflected in the FM? If not, please provide 
details? 
8. The Common Financial Tool 
The Money Advice Trust operates the Common Financial Statement (CFS) on behalf 
of the advice and credit sectors. We were very pleased to hear AiB’s decision to 
adopt the CFS as the mandatory tool to be used in Scotland when assessing debt 
solutions and repayment.  
 
9. The CFS was created to provide a uniform approach to how financial 
statements are prepared to encourage consistent responses from creditors. It is 
widely recognised as the ‘industry standard’ and is referenced in lending codes and 
codes of conduct as well as being used by the Insolvency Service in England and 
Wales. It is also embedded in advice sector software (including Citizens Advice and 
Advice UK software1) as well as creditor software. This wide recognition and cross-
sector co-operation contributes towards ensuring that a fair and timely resolution can 
be achieved for anyone who is faced with a difficult financial situation. 
  
10. The CFS is underpinned by a set of independently derived trigger figures that 
apply to four key discretionary areas of spending: Housekeeping, Phone, Travel and 
an ‘Other’ category. The trigger figures are calculated using research from the UK 
Government’s Living Costs and Food Survey, a random sample of lower-income UK 
households produced by the Office for National Statistics. They provide a guide for 
spending thresholds based on household composition and the Money Advice Trust is 
responsible for overseeing and funding an annual independent review and update to 
reflect fluctuations in the cost of living.  
 
11. The CFS is sponsored by the British Bankers Association (BBA) and Finance 
and Leasing Association (FLA) and overseen by a CFS sub-group consisting of 
advice and credit sector representatives (including the BBA and FLA) tasked with 
ensuring that key stakeholders are consulted and have the opportunity to engage in 
decisions relating to the CFS.  
 
12. To ensure that the integrity and principles of the CFS are maintained, all users 
must apply to the Money Advice Trust for a free licence. We are responsible for 
issuing and overseeing licence applications as well as dealing with questions from 
users and ensuring that all users adhere to the guidelines. We also operate the CFS 
website that provides a resource suite as well as housing the CFS budget format and 
trigger figure calculator.  
 
13. In addition to the support we offer to users via the CFS web site, we have also 
recently developed e-learning to support new users of the tool. We offer this training 
free of charge to any organisation that meets the eligibility criteria for a CFS licence. 
At present the adviser and creditor packages cover all UK jurisdictions together. We 

                                                           
1 • The CFS is built into a number of third-party software applications used by advice providers. 
These include: CASE, PGdebt 9, IIZUKA Case Manager, Advicepro, Liquid Advice, MACS and 
Topaz. 
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are open to creating versions tailored to Scottish providers if this is considered 
necessary or desirable.  
 
14. Should the Scottish Government wish to build CFS into new software or an 
online portal, we recommend that careful consideration is given to whether new 
software is required or whether existing packages can serve the required purpose. 
We remain committed to ensuring that we operate efficiently and continue to 
represent ‘value for money’ with all the tools we operate on behalf of the sector.  The 
cost of offering the CFS to the sector and the administrative and support role that 
this entails is already built into our financial planning however we expect to see an 
increase in CFS users and therefore licence requests and user queries as a result of 
this positive outcome which will undoubtedly increase the Money Advice Trust’s 
operational costs.  
 
Approved advisers 
15. Advisers on our two helplines, National Debtline and Business Debtline are 
trained to advise Scottish callers on all debt options and solutions. We work closely 
with our colleagues in Money Advice Scotland and Citizens Advice Scotland to 
ensure that our advisers are fully trained and remain up to date on all new 
developments in Scottish law.  Up until now, we have not sought ‘approved’ status 
for our advisers but in light of the Bill, we feel that this may be an appropriate step for 
us to take.  We are in the process of establishing what will be entailed in achieving 
approved status and we are conscious that there may be costs to us in obtaining 
approved status.   
 
16. Our helplines operate on a self-help model.  This means that our callers are 
usually both prepared and able to deal with their debts themselves but our advisers 
provide the knowledge and the support to help the caller on the best way to deal with 
their debts. We then advise how the caller can achieve their desired outcome.  Once 
the Bill is enacted, it appears that there will be less scope for a self-help approach to 
dealing with debt in Scotland.  It is too early for us to have decided on our response 
to this expected change, but we anticipate that there may be implications for the 
service we offer our Scottish callers which may be more resource intensive than is 
currently the case. 
 
Online advice 
17. My Money Steps2 is our interactive online advice service.  People who use My 
Money Steps receive a personalised action plan with tailored advice on all suitable 
debt options and also practical steps to help them deal with their debts and manage 
their finances.  We understand from AiB that good quality online advice may be 
classed as ‘approved’ advice and we will be interested in exploring this further with 
AiB.   
 
18. Scottish users of the website currently receive advice on Scottish debt options 
and in order to prepare for the changes contained within the Bill, we will need to 
revise the logic that powers My Money Steps and the advice that is generated. 
Although My Money Steps already uses the CFS there will be a financial cost to the 
                                                           
2 www.mymoneysteps.org 
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Trust to ensure the logic and content reflect the new range of debt relief options in 
Scotland.  
  
19. We will also need to discuss with AiB whether My Money Steps in its current 
form can be viewed as ‘approved’ advice and if not, what changes would have to be 
made to be so designated.  
  
20. We have not begun to assess the cost of any necessary changes to My 
Money Steps. 
 
Do you consider that the estimated costs and savings set out in the FM and 
projected over 15 years for each service are reasonable and accurate? 
21. We do not feel qualified to comment on this issue. 
 
If relevant, are you content that your organisation can meet the financial costs 
associated with the Bill which your organisation will incur? If not, how do you 
think these costs should be met? 
22. As the decision to adopt the CFS as the Common Financial Tool is relatively 
recent and we are waiting to have more in depth meetings with AiB about this, we 
are not yet in a position to assess the financial implications to the Trust.   
Similarly, we are assessing how we might achieve approved adviser status for our 
helplines and the role that My Money Steps will play.  Once we have clarity on these 
matters, we will be in a position to consider both the financial costs and resource 
implications of the Bill and whether the latter can be monetised.  
 
Does the FM accurately reflect the margins of uncertainty associated with the 
estimates and the timescales over which such costs would be expected to 
arise? 
23. Given the uncertainty outlined above we would find it hard to comment on this 
question. 
 
Wider Issues 
Do you believe that the FM reasonably captures costs associated with the Bill? 
If not, which other costs might be incurred and by whom? 
24. We are conscious that money advice agencies are overstretched and that 
capacity within the sector has been affected by funding cuts.  Against this backdrop, 
the Money Advice Trust has commissioned research which indicates that demand for 
debt advice will increase in the future. Therefore, it is imperative that adequate 
funding for the free and independent advice sector is maintained and increased to 
ensure the provision of holistic money advice for those considering statutory debt 
relief.  
 
25. It is important that we do not forget that there is more to money advice than 
identifying the most appropriate debt relief for an individual debtor.  When assessing 
the capacity of the sector to cope with the existing and expected demand for debt 
advice, the Scottish Government must also take into account the full range of debt 
advice interventions for example lay advocacy, negotiations with creditors (when 
statutory debt relief is not appropriate) and self-help across a full range of debt 
advice channels.  
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Do you believe that there may be future costs associated with the Bill, for 
example through subordinate legislation? If so, is it possible to quantify these 
costs? 
26. We do not feel qualified to comment on this issue. 
 
 

529



1 

 

FINANCE COMMITTEE CALL FOR EVIDENCE 
 

BANKRUPTCY AND DEBT ADVICE (SCOTLAND) BILL: FINANCIAL 
MEMORANDUM 

 
SUBMISSION FROM NORTH LANARKSHIRE COUNCIL 

 
 
Introduction 
1. The purpose of this report is to provide a summary of the proposed changes 
included within the Bankruptcy & Debt Advice (Scotland) Bill, which was introduced 
in the Scottish Parliament on 11th June 2013, and details of the response that the 
Council has submitted as part of the Call for Evidence that was issued on 2nd July 
2013 with a submission date of 23rd August 2013. 
 
Background 
2. The Bankruptcy & Debt Advice (Scotland) Bill is at Stage 1 within the 
Parliamentary process which will be completed by 20th December 2013. 
 
3. The Scottish Parliament issued a Call for Evidence to a range of organisations 
including various representatives within the advice sector, lending institutions, and 
LAs. The Call for Evidence relates to the examination of the cost implications of the 
proposed Bill. The Committee sought responses to nine questions. 
 
Aim of the Proposed Bill 
4. The proposed aim of the Bill is to introduce changes to the bankruptcy 
legislation that will enhance the scope and range of debt relief products available 
with the aim of striking the right balance between debtors and creditors. Updating the 
bankruptcy legislation is considered necessary to deal with the significant 
developments in consumer credit that have arisen since the legislation was 
introduced in 1985 and take account of the continuing difficulties within the economy. 
 
5. The consultation paper considers a wide range of issues in relation to 
bankruptcy and debt advice including: 

 Advice & Education 
 Payments by Debtors following sequestration 
 Moratorium on diligence  
 Administration of estate 
 Records 

 
Commentary on the Proposed Bill 
6. The Accountant in Bankruptcy (AiB) is the lead agency for the management of 
bankruptcies within the Scottish Government. The proposals within the Bill aim to 
support the AiB in improving the service provided underpinned by the following 
priciples: 
 

 Provide people with access to debt advice, debt relief, and debt management 
 Individuals who can pay should pay their debts 
 Balance the rights and needs of those in debt against those of creditors with 

the aim of securing the best return 
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Advice & Education 
7. The Bill proposes that debtors will now need to recieve mandatory advice 
from an approved money adviser before making an application to enter into 
sequestration. In addition if the individual is within a specific group of vulnerable 
debtors, those with a financial history of recurring debts, they will require to undetake 
a course of targetted financial education to improve their awareness of the causes of 
debt and their capacity to manage their finances. 
 
8. These proposals may increase the volume and length of engagement that 
individuals have with money advisers prior to entering sequestration. The Council 
may need to incur additional costs for money adviser accreditation and training. 
 
9. The Council povides a money advice service which is free of charge to the 
user. Any increase in the number or time taken to assist individuals in these 
circumstances would most likely increase the cost to the Council in providing this 
service. The supporting documentation for the Bill indicates that there may be 6-8% 
of the current caseload that are not currently receiving financia advice, consequently 
this may mean a consequential increase in the cost for the council. 
 
Payments by Debtors following sequestration 
10. The Bill proposes that the Scottish Government will introduce a Common 
Financial Tool (CFT) to calculate and assess the debtor's income, the amount 
allowed to the debtor for expenditure, and the amount of the debtor's contirubtion, if 
any, towards their outstanding debt. In applying for a sequestration the debtor is 
required to pay the the contribution determined by the CFT. 
 
11. This will provide a standard basis for all money advisers to prepare the 
financial assessment for individuls and ensure that there is no differentiation 
between them.  
 
12. The Council will need to implement the CFT to allow it to continue to provide 
assistance to people experiencing financial difficulties. There is no indication of the 
cost of implementing the system however it is unlikely to be significant. 
 
Moratorium on diligence  
13. The Bill proposes that once an individual’s name has been entered on the 
register of insolvencies or the DAS (Debt Arrangement Scheme) register they will be 
protected by a moratorium on diligence for a period of, initially, 6 weeks. Only one 
moratorium on diligence can be applied within a 12 month period.  
 
14. This proposal provides greater protection to the debtor during the initial period 
of entering into a sequestration / DAS. It will prevent the operation of arrestment, 
money attachment, interim attachment, or attachment of an individual’s estate. 
 
15. It is unlikely to impair the collection performance of the Council as there are 
unlikely to be many instances where the Council would be applying diligence to 
individuals who are at the initial stages of entering into a sequestration / DAS. 
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Administration of estate 
16. The Bill proposes that creditors should submit claims within a period of not 
more than 120 days after the trustee has given notice inviting them to submit claims. 
Any late claims submitted would require to be justified or be at risk of losing the any 
dividend. 
 
17. This new provision aims to speed up the process and reduce the time taken 
for a sequestration. As the legislation proposes a period of approximately 4 months 
to submit a claim it is unlikely to affect the Council’s submission of a claim. 
 
Records 
18. The Bill proposes that in future the AiB will arrange for the award of 
bankruptcy or appointment of replacement trustees to be advertised in the register of 
insolvencies 
 
19. This provision will mean that the AiB does not need to advertise within the 
Edinburgh Gazette and is aimed at simplifying the administration of sequestrations / 
bankruptcies.  The content of the Register of Insolvencies is governed by Scottish 
Ministers and with the daily updated being maintained by the AiB. This will not 
adversely affect the Council’s debt management activities. 
 
Cost Implications of the Proposed Bill 
20. The call for evidence on the cost implications of the proposed Bill consists of 
nine questions and the Council’s response to these is included in appendix 1. A copy 
of the proposed bill is available within the members’ library. 
 
21. The financial implications of the proposed Bill have been estimated by the 
Scottish Government to be within the range of £712,000 - £839,000 and a break-
down is included in appendix 2. Outlined below is a summary of the costs for each of 
the three sectors: 
 
22. Scottish Government (£691,000 - £818,000) – As the Scottish Government 
funds the AiB all the costs associated with the introduction of the various provisions 
of the proposed Bill which are to be met by the AiB will be a cost for the Scottish 
Government. The AiB is responsible for the development of ICT systems (CFT, MAP 
etc), and the management of the bankruptcy processes and these are the most 
expensive aspects of the new Bill’s proposals. There are also a number of unknown 
costs (development and provision of training for CFT, transfer of functions from the 
Sheriff Court to AiB, etc) at present that will ultimately increase the cost to the 
Scottish Government. 
 
23. LAs & Other Public Bodies (£21,300) – LAs provide a significant amount of 
money advice to the public and the Bill’s provisions may extend the requirements for 
this service in terms of adoption of new systems, volume of cases, and the time 
taken with clients. The Scottish Government has been unable to quantify any cost for 
this but estimates that there are 6-8% of clients that do not presently receive advice. 
From this it is reasonable to presume that there will be an increase in the volume of 
workload by 6-8% to meet with these clients. In addition the expectation is that there 
will be more time taken with clients under the new proposals but again the Scottish 
Government is unable to estimate the cost of this. Jointly this may mean an increase 
in costs of approximately 10%, based on the cost of the money advice service within 
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NLC at present this could be £80,000 - £90,000 additional expenditure for the 
Council and approximately £1.1m nationally. This is significantly greater that the 
costs projected by the Scottish Government for this sector. 
 
24. Other Bodies, Individuals and Businesses – The Scottish Government’s 
projections do not identify any costs for this sector. 
 
Recommendations 
25. The Committee is asked to 
 

 Note the report 
 Homologate the response submitted to the Call for Evidence as per Appendix 

1 
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Appendix 1 
 
Consultation  
Did you take part in either of the Scottish Government consultation exercises 
which preceded the Bill and, if so, did you comment on the financial 
assumptions made?  
26. No contribution to the earlier consultation exercises due to time restrictions 
 
Do you believe your comments on the financial assumptions have been 
accurately reflected in the FM?  
27. No contribution to the earlier consultation exercises due to time restrictions 
 
Did you have sufficient time to contribute to the consultation exercise?  
28. No contribution to the earlier consultation exercises due to time restrictions. In 
respect to this exercise the consultation period was sufficient. 
 
Costs  
If the Bill has any financial implications for your organisation, do you believe 
that these have been accurately reflected in the FM? If not, please provide 
details?  
29. No. Whilst the consultation has made reference to 6 – 8% of current 
applications being made without the debtor previously having had access to money 
advice the consultation has not quantified or estimated the cost of this. Neither has 
the consultation included an estimate of the cost of the additional time that money 
advisors may need to spend with applicants to provide “targeted financial education 
for (certain) debtors”. 
 
30. Within NLC these aspects of the proposed Bill are likely to increase the cost 
of the Money Advice Service by approximately £80-£90,000 per annum, equivalent 
to £1.1m nationally. 
 
31. The consultation and FM does not include any indication of the funding for the 
costs to LAs in achieving accredited money adviser status. Given the increase in 
caseload and usage of such services it is likely that there will be a significant 
increase in the demand for accredited staff and this will incur costs for LAs.  
 
Do you consider that the estimated costs and savings set out in the FM and 
projected over 15 years for each service are reasonable and accurate?  
32. In respect of the costs within the LA sector believe that these have been 
significantly understated as indicated in the response to Q4. In respect of the costs / 
savings associated with other sectors no specific comments. 
 
If relevant, are you content that your organisation can meet the financial costs 
associated with the Bill which your organisation will incur? If not, how do you 
think these costs should be met?  
33. No. The government should consider providing additional funding to Councils 
directly to assist in the additional compliance costs associated with the proposed Bill 
and consider how to provide additional financial support to the voluntary sector as 
they are engaged in a range of advice services. In the current financial climate it is 
important to ensure that there continues to be ready access to financial support and 
advice to assist those affected. 
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Does the FM accurately reflect the margins of uncertainty associated with the 
estimates and the timescales over which such costs would be expected to 
arise?  
34. No, the full implementation of welfare reforms and proposed introductions of 
direct payments are expected to cause a significant increase in demand for debt 
advice which is not reflected in the FM. 
 
Wider Issues  
Do you believe that the FM reasonably captures costs associated with the Bill? 
If not, which other costs might be incurred and by whom?  
35. No. The FM should include the quantification / estimate of the costs to be 
borne by LAs outlined in the response to Q4 (approximately £1.1m nationally). 
In addition the consequential increase in caseload arising from the introduction of the 
Welfare Reform programme is concerning and should be recognised in the 
operational arrangements and financial support provided within the proposal 
 
Do you believe that there may be future costs associated with the Bill, for 
example through subordinate legislation? If so, is it possible to quantify these 
costs? 
36. If there is any prospect for subordinate legislation being necessary as part of 
the proposed Bill the Scottish Government should include its estimate of the 
anticipated costs. 
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Appendix 2 

Scottish Government's Cost Projections 
   Lower 

Estimate 

 Higher 
Estimate     

    
Scottish Government    
 Common Financial Tool (CFT)    
  Development & Delivery £18,000   
  Training ?   
  Maintaining ?   
      
 Minimum Asset Process (MAP)    
  Administration £348,100   
  Development & Delivery £135,000 to £180,000 
      
 Review AiB Decisions £3,646 to £79,713 
      
 e-Applications to AiB £24,000 to £30,000 
      
 Transfer of MAP to Full Bankruptcy £129,000   
      
 Reopening of cases after discharge £8,338   
      
 Deferring of discharge £933   
      
 Transfer from Sheriff Court to AiB ?   
      

 
Withholding data from Register of 
Insolvencies (RoI) £24,000   

      
 Case Management System ?   
      
  Sub-total £691,017   
      
LAs & Other Public Bodies    
 Money Advice ?   
      
 Financial Capability Education    
  Delivery of National Standard £8,300   
  eLearning training modules £13,000   
      
 Increased time with Clients ?   
      
  Sub-total £21,300   
      
      
Other Bodies, Individuals & Businesses    
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 None Identified    
      
   £712,317 to £839,384 
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FINANCE COMMITTEE CALL FOR EVIDENCE 
 

BANKRUPTCY AND DEBT ADVICE (SCOTLAND) BILL: FINANCIAL 
MEMORANDUM 

 
SUBMISSION FROM RENFREWSHIRE ADVICE WORKS 

 
 
Consultation  
Did you take part in either of the Scottish Government consultation exercises 
which preceded the Bill and, if so, did you comment on the financial 
assumptions made?  
1. Yes, we took part in the consultation, but we did not comment on the financial 
assumptions made 
 
Do you believe your comments on the financial assumptions have been 
accurately reflected in the FM?  
2. n/a 
 
Did you have sufficient time to contribute to the consultation 
3. Yes, we had sufficient time 
 
Costs  
If the Bill has any financial implications for your organisation, do you believe 
that these have been accurately reflected in the FM? If not, please provide 
details?  
4. Based on the assumptions made we believe that the financial implications for 
our organisation have been accurately reflected. However the money advisor may 
need to spend more time with clients (as mentioned) providing financial education/ 
common financial tool. Should more time be taken with each client then less will be 
able to be seen. The costs of the training for this will also have resource implications, 
as another staff member may need to provide this. So waiting times may increase 
and a specific resource may be required for financial education which will have cost 
implications. 
 
Do you consider that the estimated costs and savings set out in the FM and 
projected over 15 years for each service are reasonable and accurate?  
5. These estimates appear to be accurate enough however any changes to AIB 
and there process have cost implications to services. This is due the time taken to 
learn these new processes and attend any training modules. This multiplied by 
specific numbers of staff can be costly to the service in waiting times etc  
 
If relevant, are you content that your organisation can meet the financial costs 
associated with the Bill which your organisation will incur? If not, how do you 
think these costs should be met?  
6. On the basis that only 6-8% of current applications are made without the 
debtor having access to money advice we are satisfied our organisation can meet 
the financial costs associated with the Bill. Renfrewshire Council have increased 
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staff numbers in the service due to welfare reform. Some of these staff will be able to 
mitigate any resource implications.  
 
Does the FM accurately reflect the margins of uncertainty associated with the 
estimates and the timescales over which such costs would be expected to 
arise? 
7. Referring to our service we are satisfied the FM does reflect the margins of 
uncertainty etc except that of the time taken with clients adding to service resource 
implications. 
 
Wider Issues  
Do you believe that the FM reasonably captures costs associated with the Bill? 
If not, which other costs might be incurred and by whom? 
8. Other than those already mentioned we think the costs have been captured. 
 
Do you believe that there may be future costs associated with the Bill, for 
example through subordinate legislation? If so, is it possible to quantify these 
costs? 
9. Without knowing the legislation and where it might sit it  is difficult to quantify 
any potential costs. 
 
 
Renfrewshire Advice Works comments  
 
We have a couple of comments out with the Finance Committee Questionnaire.  
 
We have concerns about who might provide financial education and who will fund 
this.  
 
We are happy to endorse the Common Financial Statement, this will address some 
of the issues that have ensued among advisors and creditors for a great number of 
years. Time and resources are wasted with creditors unable to accept some of the 
expenditure and different service advisors using many different tools to show Income 
& Expenditure, causing many inconsistencies among the creditors/advisors/services.  
 
With regard deductions from earnings we have concerns about where a debtor fails 
to pay 2 payments then instructions are given to make direct deductions from 
salaries. This could have a detrimental affect on the debtors employment which 
would consequently affect the ability to pay anything. We also have concerns about 
payment breaks only  under certain circumstances. Financial crises don't always fall 
in to certain circumstances and could result in debtors seeking products from 
adverse lenders with high interest rates or worse illegal money lenders to mitigate a 
crisis. 
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FINANCE COMMITTEE CALL FOR EVIDENCE 
 

BANKRUPTCY AND DEBT ADVICE (SCOTLAND) BILL: FINANCIAL 
MEMORANDUM 

 
SUBMISSION FROM SOUTH LANARKSHIRE COUNCIL 

 

1. South Lanarkshire Council Money Matters Advice Service, based within 
Social Work Resources, is the Council’s welfare rights and money advice service.   
The service is available to all residents of South Lanarkshire. 
 
2. We work with a wide cross section of the public, many of whom are provided 
with a multiple debt casework service including assistance to access statutory debt 
relief options.   In the year to 31 March 2013 the service dealt with 1241 new money 
advice cases with debts totalling almost £16m. 
 
3. We also have temporary funding to March 2014 to provide a budget advice 
service, targeting those affected by welfare reform and the impact of the economic 
downturn. 
 
4. We believe we have the necessary expertise to offer the Economy and 
Tourism Committee a view on the Bankruptcy and Debt Advice (Scotland) Bill 
Financial Memorandum: Costs on local authorities and other public bodies 
(paragraphs 49 – 64). 
 
Consultation 
Did you take part in either of the Scottish Government consultation exercises 
which preceded the Bill and, if so, did you comment on the financial 
assumptions made?  
5. We commented on the Consultation on Bankruptcy Law Reform in May 2012 
and attended a consultation event. 
 
6. We did not comment on the financial assumptions made. 
 
Do you believe your comments on the financial assumptions have been 
accurately reflected in the FM?  
7. Not applicable  
 
Did you have sufficient time to contribute to the consultation exercise?  
8. Yes 
 
Costs  
If the Bill has any financial implications for your organisation, do you believe 
that these have been accurately reflected in the FM? If not, please provide 
details?  
 
9. Mandatory Requirement to have advice from an authorised money 
adviser: 
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Paragraph 50:     
10. The bill will make it mandatory for an individual to access money advice 
through an approved money adviser prior to applying for any form of statutory debt 
relief.   We agreed with this proposal in our response to the Bankruptcy Law Reform 
consultation.  
 
11. Money Advice is provided free by public sector organisations and private 
sector organisations are required by law to advise debtors of the availability of free 
advice. 
 
12. In the next few years there will undoubtedly be pressure on public sector 
funding.   We are concerned that because much of the funding for money advice in 
the public sector is short term, over the next few years we could see a reduction in 
the availability of free money advice.     
 
13. Any reduction in the public sector will have an impact on the individual’s 
choice to access free advice and could lead to an increase in those seeking advice 
in the private sector.     
 
14. In addition to this, the mandatory requirement to access money advice 
through an approved money adviser prior to applying for any form of statutory debt 
relief will increase the demand for the free money advice service.  The additional 
costs which would be incurred by public sector organisations as a result of this 
increase in demand have not been provided for in the Financial Memorandum. 
 
15. It should also be noted that the availability of free money advice is not 
consistent across Scotland and this could lead to a post code lottery situation for 
those requiring free advice.    
 
16. We believe therefore that unless public sector money advice services receive 
adequate, recurring funding then the debtor is likely to incur additional costs which 
they will not be able to pay for. 
 
Paragraph 53:     
17. Currently, as a result of welfare reform and the economic recession, free 
money advice services are working to capacity.  The mandatory requirement to have 
advice from an authorised money adviser will increase demand for these services.    
As stated above, the short term nature of many public sector funded money advice 
services may also be an issue over the next few years and this will have an impact 
on the sectors ability to respond to the increase in demand. 
 
18. Whilst it is accepted that caseloads may vary for a variety of reasons, for 
example the impact on the individual’s income as a result of benefit changes, these 
are real issues for the people we work with.     
 
19. A reduction in funding would reduce our capacity to meet the current demand.   
 
20. The Financial Memorandum does not include any financial provision to fund 
the costs which will be associated with meeting the increase in demand for free 
money advice services. 
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21. Provision for e-applications to AiB 
 
Paragraph 54:     
22. We welcome the provision for e-applications to AiB. 
 
23. Requirement for a debtor to undertake financial capability education 
 
Paragraph 55:    
24. The bill will include provision to require targeted financial education for 
debtors whose circumstances and/or financial history meet the criteria set to identify 
those in need of financial education.    When responding to the consultation last year 
we broadly agreed with this.     
 
Paragraph 56:     
25. Financial education will be provided by authorised money advisers and will be 
delivered in accordance with a new national standard.    
 
26. In our response to the consultation we said that financial education should be 
delivered through the Scottish Government via appropriate delivery channels and 
additional funding should be made available to support this new service.     
 
27. Whilst we agree that for some individuals, it may simply be a matter of 
completing a module using the internet, our experience tells us that a substantial 
number of people will need more targeted and intensive support. 
 
28. South Lanarkshire Council, Money Matters Advice Service were awarded 
temporary funding in 2012 to provide financial education to people who struggle to 
manage their money and this includes those who have not been able to keep to a 
previously agreed arrangement as well as those whose income has been affected by 
welfare reform.     
 
29. Our experience of working with individuals is that the issues they face are 
often complex and addressing the inability to manage their finances will be 
influenced by those issues.    Individuals are just that and have different levels of 
understanding and different life issues and events that affect their ability to manage.    
The time taken to provide meaningful financial education that makes a difference 
varies from individual to individual but we do know that for many it will take more that 
one appointment with ongoing support and advice available to them as they need it.     
 
30. Given the aforementioned pressure on public sector budgets, current funding 
for public sector money advice services requires to be consolidated on a permanent 
basis to maintain existing service levels.  Additional funding is also required if the 
service is to be expanded to provide effective financial education in line with a new 
national standard. 
 
31. Ideally the aim of financial education for those who will be targeted will be to 
avoid them getting into the same situation again.    They will be people who have 
struggled to meet the obligations of their statutory debt relief solution despite 
arrangement payments being made at a realistic and sustainable level.     
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32. The Financial Memorandum does not include any financial provision to fund 
the costs which will be associated with providing a financial education service.  We 
also believe that a method of monitoring and evaluating the outcomes of financial 
education should be included in the costs. 
 
33. Developing a financial capability standard 
 
Paragraphs 57 – 59.      
34. We welcome the development of a financial capability standard. 
 
35. Money Advisers’ workload 
 
Paragraphs 63 – 64 
36. AiB considers that the provision of financial education will not lead to a rise in 
money advisers’ caseload as they will already be providing advice to the client, 
although it may create a requirement to spend more time with existing clients in 
order to ensure that they receive the financial capability education that they need.    
It is AiB’s position that this will not have a material impact on money advisers overall 
capacity and caseload. 
 
37. We do not agree with this statement. 
  
38. As more time will be spent with the client, we believe that the provision of 
financial education will have a significant impact on the demand for the services of 
money advisers. 
 
39. We do not know if the private sector will provide financial education for their 
clients.    If they do provide this service, it is not known who will pay for the service.  
If they do not provide the service, will the responsibility for the provision of financial 
education fall to the public sector? 
 
40. We do not think that the financial implications for local authorities and the third 
sector have not been properly considered and they have not been included in the 
Financial Memorandum. 
 
Do you consider that the estimated costs and savings set out in the FM and 
projected over 15 years for each service are reasonable and accurate?  
41. There are no estimated costs and savings set out in the FM for local authority 
money advice services. 
 
42. We do not believe that enough consideration has been given to the significant 
impact on public sector organisations or on the individuals they provide the money 
advice service to.  As a result of both the mandatory requirement to provide advice 
from an authorised money adviser prior to applying for any form of statutory debt 
relief and also the requirement for the debtor to undertake financial capability 
education, there will be a significant increase in demand for free money advice 
services.  This increase in demand cannot be met unless additional, recurring 
funding is made available.  We do not believe that the impact of the temporary 
nature of existing funding for money advice services has been considered either. 
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If relevant, are you content that your organisation can meet the financial costs 
associated with the Bill which your organisation will incur? If not, how do you 
think these costs should be met?  
43. No, we are not content that we can meet the financial costs associated with 
the Bill. 
 
44. Additional funding is required to increase the capacity of existing free money 
advice services if the outcomes of the Bill are to be achieved. 
 
45. At this time, it is not possible to estimate the extent of the additional financial 
implications for the following reasons: 

 The extent of the increase in the demand for free money advice services is 
unknown. 

 The detail of the new financial education framework or standards is not yet 
known or what obligation there will be on approved agencies to provide 
financial education to money advice clients.      

 It is not yet known what the money advisers’ responsibilities will be in respect 
of checking the client’s understanding of financial budgeting or the appliance 
in the future of the lessons learned.     

 It is not yet known whether or not the private sector will provide financial 
education to their clients or if they will charge for this service. 

 The ongoing availability of existing funding to maintain existing service levels 
is uncertain due to the temporary nature of the funding sources. 

 
Does the FM accurately reflect the margins of uncertainty associated with the 
estimates and the timescales over which such costs would be expected to 
arise?  
46. No. 
 
47. The Financial Memorandum does not include any financial provision to fund 
the costs which will be associated with the mandatory requirement to provide advice 
from an authorised money adviser prior to applying for any form of statutory debt 
relief and also the requirement for the debtor to undertake financial capability 
education, both of which will lead to an increase in the demand for free money 
advice services. 
 
Wider Issues  
Do you believe that the FM reasonably captures costs associated with the Bill? 
If not, which other costs might be incurred and by whom?  
48. No. 
 
49. Please refer to the responses to questions 5, 6 and 7 above. 
 
50. We also believe that it would be useful to build in costs for a financial 
education monitoring framework. 
 
Do you believe that there may be future costs associated with the Bill, for 
example through subordinate legislation? If so, is it possible to quantify these 
costs?  
51. Unable to comment at this stage.  
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FINANCE COMMITTEE CALL FOR EVIDENCE 
 

BANKRUPTCY AND DEBT ADVICE (SCOTLAND) BILL: FINANCIAL 
MEMORANDUM 

 
SUBMISSION FROM STEPCHANGE DEBT CHARITY SCOTLAND 

 
 
1. StepChange Debt Charity Scotland (previously known as The Consumer 
Credit Counselling Service) welcomes this opportunity to comment on the 
Bankruptcy and Debt Advice (Scotland) Bill’s Financial Memorandum. 
 
2. StepChange Debt Charity Scotland is an independent charity dedicated to 
overcoming problem debt. We are Scotland’s largest provider of specialist online and 
telephone debt advice.  Every year we help thousands of Scots reach practical 
solutions based on their individual needs, helping transform the lives of those 
struggling with the stress and worry of problem debt.  
 
3. We provide budgeting advice, Debt Payment Programmes under the Debt 
Arrangement Scheme, Debt Management Plans, including token payment plans, and 
LILA Bankruptcy. In addition we work with insolvency firms to give our clients access 
to trust deeds and sequestration, and also provide equity release, settlement offers 
and welfare benefits advice.   
 
4. Our considerable experience and expertise, built up over 20 years of helping 
our clients deal with their debts, makes us well placed to respond to your questions. 
 
Consultation  
Did you take part in either of the Scottish Government consultation exercises 
which preceded the Bill and, if so, did you comment on the financial 
assumptions made?  
5. Yes we commented on the consultation paper.  However, the costs of the 
proposals were not disclosed, discussed or identified. In fact, when questions were 
asked about the potential costs at stakeholder events on the Bill, Scottish 
Government (SG) officials at the Accountant in Bankruptcy (AiB) were unable to 
provide any information about the potential costs. 
 
Do you believe your comments on the financial assumptions have been 
accurately reflected in the FM?  
6. No. Although we identified a number of areas where we and other 
organisations would incur additional costs as a result of the Bill, these have not been 
reflected in the FM. 
See further comments below. 
 
Did you have sufficient time to contribute to the consultation exercise? 
7. Yes. However, we were not offered an opportunity to comment on the BRIA. 
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Costs  
If the Bill has any financial implications for your organisation, do you believe 
that these have been accurately reflected in the FM? If not, please provide 
details? 
8. No.  
 
Common Financial Tool (paragraphs 11 - 17)  
9. The FM states that “the Bill will make the use of a single Scottish Common 
Financial Tool (‘CFT’) mandatory for money advisers in respect of statutory debt 
solutions.”  StepChange Debt Charity has a nationally recognised budgeting tool 
which is well respected and received by creditors.  Our tool is also used in numerous 
other organisations to determine their clients’ contributions, including the AiB. 
Although the FM provides a cost of developing the CFT, we understand that the 
decision has been made to adapt another nationally recognised tool provided by 
Money Advice Trust (MAT).  We understand that this decision is based on limited 
analysis (50 bankruptcy cases) undertaken by the AiB, which they believe would 
provide more sustainable contributions from debtors, with fewer payment plans 
becoming broken.   
 
10. Although the charity supports the general principal that a recognised tool be 
used to determine contributions, we are puzzled why both tools cannot be used in 
parallel. The proposal to use the MAT tool will require the charity to fundamentally 
change our money adviser IT system in Scotland, to reflect the different methodology 
for assessing clients’ contributions. There will be a considerable time and a cost to 
the charity which we expect to be tens of thousands of pounds (we would be happy 
to provide the Committee with details of this cost separately should they find this 
helpful).   As we use an IT system that covers the work of the charity UK wide, 
subject to the compatibility of our IT platform, it may mean a totally independent IT 
system for the Scottish arm of the charity. Irrespective, we will have the cost of re-
training all our advisers on using the new tool. 
 
Provision for e-applications to AiB (Paras 27 – 28) 
11. The FM only reflects the development cost to the AiB and has not considered 
costs to other organisations. Currently our clients complete their own applications 
and are responsible for submitting their form and evidence to the AiB.  Although the 
charity welcomes enhanced e-technology, the proposals are for the money advisers 
or insolvency practitioners to submit applications electronically, not the client. This 
will have an impact on our advisers’ time and our resources, especially where 
information is double handled due to independent IT systems.     
 
Case Management System (paragraphs 45 – 48)  
12. Although the replacement of the AiB’s existing case management system 
(MIDAS) “has not…arisen as a result of the Bill,” the Bill is proposing more 
bankruptcy applications and information be submitted to the AiB via electronic 
portals. This will have an impact on our advisers’ time and our resources, especially 
where information is double handled due to independent IT systems.    
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Developing Financial Capability& Training (paras 57-62) 
13. The FM does not reflect the cost of delivering the financial education to 
debtors.  This is an area where there is still uncertainty on what will be required of 
the debtor and who will deliver this service.  The charity does welcome an 
opportunity to work with the SG on this but also anticipates that this may have a 
direct cost to the charity, through providing information to clients and training staff. 
 
Do you consider that the estimated costs and savings set out in the FM and 
projected over 15 years for each service are reasonable and accurate? 
14. No.  
We do not believe that the FM makes any attempt to project the impact of the 
proposals in the Bill or costs over 15 years. For example the AiB case management 
system was only replaced in 2008, a lifecycle of less than 10 years. There is no 
future costing. 
 
If relevant, are you content that your organisation can meet the financial costs 
associated with the Bill which your organisation will incur? If not, how do you 
think these costs should be met? 
15. No. 
At this time we are assessing the potential impact of the costs on the charity to 
ascertain our options.  The charity has enhanced our commitment in Scotland for 
delivering free debt advice and solutions to our clients.  In order to honour this and to 
continue to deliver our services we will have to look at our funding model as well as 
potentially diverting resources from other areas of the charity.  
   
Does the FM accurately reflect the margins of uncertainty associated with the 
estimates and the timescales over which such costs would be expected to 
arise? 
16. No. 
There are a number of areas where costs have not been included in the FM such as 
those functions that are to be transferred from the Sheriff Courts (paras 40 – 41).  
The current cost charged by the court is known.  Similarly, the process required 
should be known by the AiB. We are concerned that the fees set by the fees order 
will greatly increase the cost of the bankruptcy.  
 
Wider Issues  
Do you believe that the FM reasonably captures costs associated with the Bill? 
If not, which other costs might be incurred and by whom? 
17. No. 
 
Common Financial Tool (paragraphs 11 - 17)  
18. The FM does not reflect the impact on AiB who currently use our guidelines to 
determine contributions in cases where the Accountant is the trustee.  In addition the 
Agents contract, which the AiB use to administer some bankruptcy cases, also uses 
the StepChange Debt Charity guidelines.  Although the debtor will be paying 
contributions over 4 years as opposed to the current 3 years, using the MAT tool is 
likely to reduce returns to creditors.  In addition, agents under the contract get a 
percentage based on returns to minimise costs to the public purse.  We are 
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concerned that this omission will increase pressure on the AiB’s full cost recovery 
model.  
 
19. AiB believe that the MAT would provide more sustainable contributions from 
debtors.  This may mean that fewer debtors will have sufficient disposable funds to 
pay a contribution towards their debts.  As a result, more bankruptcies will be 
administered under the public purse. 
 
20. We are assuming that the CFT would not be used retrospectively on all 
debtors who are currently in recognised debt solutions as it would require a review of 
all debtors.  If this was not the case there would be a huge impact on adviser time 
and costs to reassess all debtor contributions.  In addition, it would potentially result 
in less funds being ingathered, which may result in insufficient monies to cover public 
purse costs. 
 
Minimal Asset Process  
21. The FM estimates that each MAP case will cost “in the region of £100,” giving 
a total annual cost (based on 2012-13 volumes) of £348,100. The charity welcomes 
the introduction of a low cost route into bankruptcy for our clients.  
 
22. However, the FM does not take into consideration that the criteria for access 
to MAP will reduce access to this route for some clients.  Based on StepChange 
Debt Charity clients in 2012, around 50% of would not be eligible for MAP.  Indeed, 
AiB’s own data identifies that nearly 65% (2,262) of current LILA clients (3,481) 
would not be eligible for MAP.  As LILA is currently a low cost administration route, 
under the Bill, these debtors will now have to undergo a ‘full administration process’ 
which costs an average of £2,000 per case.  As most of these debtors are unlikely to 
be able to make a contribution, this cost will fall to the public purse.   
 
Transferring debtors from MAP to full administration (paras 29 – 31) 
23. It is unclear what additional costs would be incurred by AiB here.  The charity 
understanding is that this cost would be covered by the current fees order, as 
interviewing debtors and investigation is a function of the trustee. 
 
Re-opening bankruptcy cases after discharge (paras 32 – 34) 
24. The FM states that the Bill makes provision for the reopening of cases after 
discharge and estimates that each case will cost around £166.75 in staff time giving 
a total recurring cost of £8,338 per annum (based on 50 reopened cases). 
 
25. It is unclear what additional costs would be incurred by AiB here.  The charity 
would expect that any costs incurred (ref para 34) would be covered by the 
anticipated monies ingathered, otherwise there is no benefit to creditors. 
 
Power to defer discharge (paras 35 – 39) 
26. It is unclear how these additional costs have been calculated by AiB. Under 
the proposals in the Bill debtors will no longer get an automatic discharge and all 
discharges will have to be considered by the AiB. Firstly, we are puzzled at how it 
would take a full day to determine whether a debtor should be discharged. Secondly, 
we expect that this discharge cost would be covered where funds are ingathered.  
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27. However, around 40% of all bankruptcies are administered under the public 
purse.  There has not been any recognition of the impact of this change in the FM. 
 
28. Finally, where a person is not traceable then the discharge would be deferred 
indefinitely. As these cases are unlikely to ingather any funds to cover costs the on-
going annual review (para 39) would be a cost to the public purse.    
 
Changes to the Administration of Bankruptcy (paragraphs 27 – 44)  
29. Although the FM costs the modification to the Register of Insolvencies (ROI) 
that enables the AiB to withhold information, it has omitted to include the cost of 
developing a moratorium on diligence (section 8 of the Bill).  This would require the 
development of the ROI to enable potential debtors’ details to be recorded on the 
ROI to stop creditors from taking legal action to recover debts.  This development 
cost would be to the public purse. 
    
Do you believe that there may be future costs associated with the Bill, for 
example through subordinate legislation? If so, is it possible to quantify these 
costs? 
30. Yes.  
 
31. The Delegated Powers Memorandum identifies at least 22 potential pieces of 
subordinate legislation, many of which could have financial impact to the charity and 
other organisations, including defining the common financial tool, financial education 
etc.  At this time it is very uncertain what the impact on the charity will be.  
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FINANCE COMMITTEE CALL FOR EVIDENCE 
 

BANKRUPTCY AND DEBT ADVICE (SCOTLAND) BILL: FINANCIAL 
MEMORANDUM 

 
SUBMISSION FROM THE ASSOCIATION OF BRITISH CREDIT UNIONS LIMITED 
 
 
Introduction 
1. The Association of British Credit Unions Limited (ABCUL) welcomes this 
opportunity to submit evidence to the Scottish Parliament’s Finance Committee on 
the Bankruptcy and Debt Advice (Scotland) Bill. Although disappointed that the final 
Bill does not include several of the measures originally proposed which had the 
enthusiastic support of credit unions, ABCUL nonetheless broadly welcomes the Bill. 
 
2. We believe it is well placed to achieve its aim of better balancing the rights 
and needs of debtors with those of creditors – including credit unions – to create a 
fairer process of debt advice, debt management and debt relief in Scotland. We hope 
our answers to the Committee’s questions on the Financial Memorandum (FM) are 
helpful. 
 
Consultation 
3. ABCUL was actively involved in both Scottish Government consultation 
exercises on Protected Trust Deeds – Improving the Process and Bankruptcy Law 
Reform. In addition to our written submissions, ABCUL and our member credit 
unions engaged with Accountant in Bankruptcy (AiB) stakeholder events on the 
consultations, and the Minister for Energy, Enterprise and Tourism twice attended 
the Cross-Party Group on Credit Unions to discuss the proposals for the Bill. 
 
4. The primary financial considerations of the credit union movement are 
ensuring a fairer return for creditors when a borrower seeks statutory debt relief, 
ensuring the onus rests with the trustee to identify and contact creditors, and 
reducing the demands on the time and resources of credit unions to challenge 
flawed or unfair proposed Debt Payment Programmes (DPPs) or Trust Deeds. 
 
5. We also have a wider concern that while we very much welcome the 
strengthening of the AiB’s supervisory and enforcement powers over the insolvency 
industry, the Bill appears to place new requirements upon the AiB not only in this 
regard, but also in a debt advice capacity and an assessment and review function. 
We note that this increase in the AiB’s duties – which we support – coincides with 
cuts to the AiB’s funding from the Scottish Government. 
 
6. We see no grounds to question the financial assumptions for the AiB outlined 
in the FM and are satisfied that the question of how the AiB can sustainably deliver 
all the functions required of it by the Bill has been considered. 
 
7. We are satisfied that the consultation period gave us ample time to engage 
with credit unions across Scotland and to formulate a considered submission 
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Costs 
8. It is ABCUL’s hope that the Bill will have positive financial implications for 
credit unions by reducing the proportion of debtors entering Protected Trust Deeds 
(PTDs), securing a fairer return for creditors in PTDs and bankruptcies, and reducing 
the burden on credit unions to challenge financial statements which would deliver an 
unfairly low return to creditors. 
 
9. We do not consider the estimated costs and savings set out in the FM to be 
unreasonable. It is ABCUL’s view that the standard Common Financial Tool (CFT) 
should be a new bespoke CFT monitored and maintained by the AiB with advice 
from a relevant stakeholder group. Should this approach be chosen, we anticipate 
that the costs to the AiB would be higher than with the adoption of an existing tool. 
However, even if it is decided to use an existing tool as the new CFT, we believe it is 
essential that the AiB has considerable involvement in the maintenance of that tool 
given the importance it will take on as the single standard CFT for all DPPs, PTDs 
and bankruptcies in Scotland. 
 
10. Although the final Bill does not include all the measures we hoped might 
further cut the cost burden on credit unions of statutory debt relief, we do not 
consider that it will cause credit unions to incur new costs. 
 
11. We are satisfied that the FM reasonably reflects the uncertainty associated 
with the cost estimates and timescale. 
 
Wider Issues 
12. We feel the FM reasonably captures the costs associated with the Bill. Given 
the Bill’s objective of better balancing the rights and needs of debtors with those of 
creditors, it is right that the Bill should lead to a reduction in the profits extracted by 
insolvency practitioners, with a larger proportion of funds ingathered being 
channelled to creditors. We would not therefore regard any loss of income for 
insolvency practitioners as a “cost” associated with this Bill, but rather as the 
necessary correction of a system which has for far too long been unfairly skewed in 
favour of the insolvency industry at the expense of creditors. 
 
13. We do not foresee any future costs associated with the Bill at this time. 
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FINANCE COMMITTEE CALL FOR EVIDENCE 
 

BANKRUPTCY AND DEBT ADVICE (SCOTLAND) BILL: FINANCIAL 
MEMORANDUM 

 
SUBMISSION FROM WEST DUNBARTONSHIRE COUNCIL 

 

Consultation  
Did you take part in either of the Scottish Government consultation exercises 
which preceded the Bill and, if so, did you comment on the financial 
assumptions made?  
1. Yes, though we did not comment on the financial assumptions. 
 
Do you believe your comments on the financial assumptions have been 
accurately reflected in the FM?   
2. N/A 
 
Did you have sufficient time to contribute to the consultation exercise?  
3. Yes 
 
Costs  
If the Bill has any financial implications for your organisation, do you believe 
that these have been accurately reflected in the FM? If not, please provide 
details?  
4. No these have not been accurately reflected in the FM. 
 
5. The impact of the Bill in relation to two aspects affects Local Authorities: 
 
6. Mandatory Requirement to have advice from an authorised money advisor – 
the FM does not provide an estimate of these costs, though at paragraph 54 
recognises that there will be a cost (as states the e-Application process should 
provide some offsetting savings. It is clear therefore that the FM does not accurately 
reflect potential cost implications on this element of the Bill; 
 
7. Requirement for the debtor to undertake financial capability education – the 
FM does not provide an estimate of these costs. Paragraph 64 suggests that as the 
debtor will already have a relationship with the money advisor this is simply a change 
in relationship, however it then suggests that the time spent by each money advisor 
with a debtor will increase – but it is the AIB’s position that this will be manageable 
within the existing capacity. This also does not consider the compound impact of the 
item raised at a) above which is expected to increase caseload. So a combination of 
increased caseload and increased time spent per case is seen as likely, but no cost 
identified. 
 
Do you consider that the estimated costs and savings set out in the FM and 
projected over 15 years for each service are reasonable and accurate?  
8. No – as per response to question 4. In addition when the workload of a local 
authority/other organisation which provides money advice is considered over the 
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next 15 years and is considered in conjunction with the anticipated increase in 
demand arising from the welfare reform changes which are currently being 
implemented, it is likely that additional capacity will be required. The 15 year 
projection needs to consider not just the current level of demand. 
 
If relevant, are you content that your organisation can meet the financial costs 
associated with the Bill which your organisation will incur? If not, how do you 
think these costs should be met?  
9. It is difficult to measure this accurately as capacity and demand are 
independent of each other. As stated above it is anticipated from the FM that both 
use of and time used with money advisors will increase due to the Bill (per 
comments at Question 4). Whether organisations have capacity to meet the 
additional demand will depend on current usage of money advisors. It is anticipated 
that if no additional funding is made available that any increase in demand for money 
advisor time will either result in a need to employ more of them, or see an increase in 
waiting lists as clients are prioritised and access to money advice may require to be 
rationed/delayed. This is particularly an issue when the FM seems not to have 
considered the wider economic drivers for demand for money advice, such as the 
implementation of welfare reform. 
 
10. The FM could have calculated the cost of the additional demand arising from 
the issue identified at answer 4a) and the additional cost of additional time arising 
from the issue identified at answer 4b). These additional costs may be partially offset 
by e-applications, however any additional cost identified should be funded from the 
Scottish Government. 
 
Does the FM accurately reflect the margins of uncertainty associated with the 
estimates and the timescales over which such costs would be expected to 
arise?  
11. No, per discussion at questions 4 to 7. 
 
Wider Issues  
Do you believe that the FM reasonably captures costs associated with the Bill? 
If not, which other costs might be incurred and by whom?  
12. The FM has not considered the wider economic position or the likely impact of 
welfare reform changes on demand for money advice arising from the Bill. The Bill 
should not be seen in isolation to the world around it, as simply suggesting that the 
impact of the Bill on organisations which provide money advice can be managed 
within existing capacity based on current demand is not basing these assumptions 
on a reasonable basis. Presumably the Bill considers that other drivers of demand 
should provide funding for any additional impact, but this is simplistic and doesn’t 
reflect the cost implications of the Bill over time. 
 
Do you believe that there may be future costs associated with the Bill, for 
example through subordinate legislation? If so, is it possible to quantify these 
costs? 
13. Yes, as described at question 8 in relation to welfare reform. Welfare reform is 
not necessarily subordinate legislation, but it is other legislation, albeit arising from a 
different governing body. 
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Delegated Powers and Law Reform Committee 
 

54th Report, 2013 (Session 4) 
 

Bankruptcy and Debt Advice (Scotland) Bill 
 
The Committee reports to the Parliament as follows— 
 
1. At its meetings on 17 September and 29 October 2013 the Delegated 
Powers and Law Reform Committee considered the delegated powers provisions 
in the Bankruptcy and Debt Advice (Scotland) Bill at stage 1 (―the Bill‖).1 The 
Committee submits this report to the lead committee for the Bill under Rule 9.6.2 
of Standing Orders. 

2. The Scottish Government provided the Parliament with a memorandum on 
the delegated powers provisions in the Bill (―the DPM‖).2 

OVERVIEW OF BILL 

3. This Bill was introduced by the Scottish Government on 11 June 2013. The 
Economy, Energy and Tourism Committee is the lead Committee.  

4. The Bill makes changes to the law of personal insolvency in Scotland. The 
Bill principally amends the Bankruptcy (Scotland) Act 1985 (―the 1985 Act‖). The 
1985 Act operates alongside the Bankruptcy and Diligence (Scotland) Act 2007. 
The Scottish Government intends to consolidate the 1985 Act as amended by this 
Bill as part of the 2013/14 legislative programme.  

DELEGATED POWERS PROVISIONS 

5. The Committee considered each of the delegated powers in the Bill. 
                                            
1 Bankruptcy and Debt Advice (Scotland) Bill [as introduced] available here: 
http://www.scottish.parliament.uk/S4_Bills/Bankruptcy%20and%20Debt%20Advice%20(Scotland)
%20Bill/b34s4-introd.pdf 
 
2 Bankruptcy and Debt Advice (Scotland) Bill  Delegated Powers Memorandum available here: 
http://www.scottish.parliament.uk/S4_Bills/Bankruptcy_and_Debt_Advice_Bill_DPM.pdf 
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6. At its first consideration of the Bill, the Committee determined that it did not 
need to draw the attention of the Parliament to the following delegated powers: 

Section 1: new section 5C(1)(d) of the 1985 Act – Sequestration of living 
debtor: money advice: prescribing matters on which advice must be taken. 

Section 1: new section 5C(2)(b) of the 1985 Act – Sequestration of estate of 
living debtor: money advice: prescribing descriptions or classes of money 
adviser. 

Section 2: new section 43B(1) of the 1985 Act – Financial education for 
debtor: prescribing course of financial education. 

Section 5 Inserted sections 5(2ZA), 5(2ZB)(b) and 5(2ZB)(c) of the 1985 
Act – Debtor application: prescribing types of benefit, periods, property and 
sums applying where debtor has few assets; prescribing value of vehicle; 
prescribing disregarded assets. 

Section 5: inserted section 5(2ZC) of the 1985 Act – making provision about 
valuation of assets. 

Section 5: inserted section 5(2ZD) of the 1985 Act – modifying few asset 
criteria. 

Section 7; inserted section 55A(2) of the 1985 Act – Discharge, conditions, 
etc: power to prescribe amount of credit. 

Section 9: inserted section 2(8) of the 1985 Act – Statement of 
undertakings: power to prescribe form of statement of undertakings. 

Section 16: inserted sections 54 and 54A of the 1985 Act – Discharge of 
debtor: power to prescribe form of certificate of discharge. 

Section 18 – Deferral of discharge where debtor cannot be traced :- 

Inserted section 54D of the 1985 Act – power to prescribe form of certificate 
of discharge. 

Inserted section 54D – power to prescribe form of deferral notice and 
application form, debtor not traced. 

Inserted section 54E – power to prescribe form of application and notice. 

Inserted section 54F – power to prescribe form of notice and certificate of 
discharge where subsequent debtor contact. 

Section 20: inserted sections 58B and 58C of the 1985 Act – Assets 
discovered after trustee discharge: appointment of trustee: power to set 
amount applying where assets discovered after trustee discharge. 

Section 21: amended section 1A of the 1985 Act – Register of insolvencies: 
prescribing the form of the register of insolvencies. 
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Section 22: amended section 62 of the 1985 Act – Sederunt book: power 
transferred to the Scottish Ministers including power to amend new 
Schedule 3A to the 1985 Act. 

Section 26: inserted sections 17A, 17D & 17F of the 1985 Act – Recall of 
sequestration by the AiB: power to set periods for recall. 

Section 42: amended section 8A of the 1985 Act – power to set time limit 
for debtor application for sequestration of limited partnership. 

Section 44: amended section 14 of the 1985 Act – Effect of sequestration: 
power to prescribe form sent by trustee to renew period of inhibition. 

Section 50 – Ancillary provision. 

Section 52 – Commencement. 

Schedule 1:  – MAP debtors with few assets: 

Schedule A1, paragraph 1(4) – power to prescribe form for debtor’s current 
state of affairs 
 
Schedule A1, paragraph 2(5)(a) – power to prescribe total value of debtor’s 
assets 
 
Schedule A1, paragraph 5(4) – modified power to prescribe form of debtor’s 
current state of affairs 

 
Schedule A1, paragraph 2(7) – power to modify duty to consider when few 
asset process ceases to apply 

 
Schedule 3 – minor and consequential amendments paragraph 28(a): 
Inserted section 72(1A) – different provisions for different classes of case. 

 
7. At its meeting of 17 September the Committee agreed to write to Scottish 
Government officials to raise questions on the delegated powers. This 
correspondence is reproduced at the Annex.  

8. The Committee’s comments and, where appropriate, recommendations on 
the other delegated powers in the Bill are detailed below. 

Section 3: new section 5D of the 1985 Act – Debtor’s contribution: common 
financial tool: prescribing method used to assess debtor’s contribution and 
amending section 7(2) of the 2002 Act 
 
Power conferred on:   the Scottish Ministers 
Power exercisable by:   regulations 
Parliamentary procedure:  affirmative procedure for 1985 Act; negative 

procedure for 2002 Act 
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9. The Policy Memorandum explains that one of the key principles of the Bill is 
that those who can pay should pay their debts. Debtors should therefore make 
appropriate contributions to funds to be distributed by their trustee. At present 
there is no uniform method across the various schemes for regulating debtors 
which provides for the calculation of the amount of income a debtor requires to be 
allowed to retain to meet living expenses. Some schemes permit a higher level of 
debtor expenditure than others with a resulting reduction in the amount available 
to meet debts. 

10. The power proposed in new section 5D of the 1985 Act allows the Scottish 
Ministers to make provision in regulations for a common financial tool. This tool 
would be used to assess an appropriate amount of debtor’s income to be paid to 
the trustee. This power is subject to the affirmative procedure because the 
Scottish Government recognises the broad application of the common financial 
tool and because it will determine the liabilities and entitlement of debtors which 
the Government considers is a significant matter. 

11. A similar power to prescribe the method of assessing the amount of a 
debtor’s assets, income, liabilities and expenditure in relation to the Debt 
Arrangement Scheme (―DAS‖) is to be added to the power in section 7(2) of the 
Debt Arrangement and Attachment (Scotland) Act 2002 (―the 2002 Act‖). That 
power is subject to the negative procedure. The Committee asked the Scottish 
Government to explain why this lower level of scrutiny was appropriate given the 
choice of affirmative procedure for the equivalent power in section 5D. 

12. The Scottish Government’s response indicates that the negative procedure 
was considered appropriate since the DAS currently provides that the level of 
contributions to be made by debtors must be approved by creditors or subject to a 
―fair and reasonable‖ test. There is therefore, in the Government’s view, already a 
procedure for determining a contribution from income inherent in the DAS scheme. 

13. The Committee notes that the new power permits the Scottish Ministers to 
provide specifically for the assessment of debtor’s assets, income, liabilities and 
expenditure in considering applications for debt payment programmes. At present 
the determination of what is acceptable or fair and reasonable is left to a case by 
case assessment by the creditors or debt administrators respectively. It is the 
standardisation of approach to what is appropriate expenditure or allowances for 
debtors in all circumstances which the Committee considers attracts the practical 
significance and potential controversy which merits the affirmative procedure. 

14. The Committee considers that the addition of this power to an existing 
scheme such as the DAS does not affect the assessment of the appropriate level 
of scrutiny which should apply and agrees with the Scottish Government’s 
assessment of the matter as regards section 5D set out in the DPM. 

15. The Scottish Government notes in its response that it would be prepared to 
consider making the new power in the 2002 Act subject to the affirmative 
procedure if the Committee considers this appropriate. It notes that it is possible to 
combine powers within section 7(2) which are subject to different procedures. 
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16. The Committee finds the power acceptable in principle but 
recommends that, consistent with its approach to new section 5D of the 
1985 Act, the proposed new power in section 7(2)(bd) of the 2002 Act should 
be subject to the affirmative procedure. 

Section 4: new section 32D(5) of the 1985 Act – Debtor contribution order: 
provision about deduction from earnings 
 
Power conferred on:   the Scottish Ministers 
Power exercisable by:   regulations 
Parliamentary procedure:  the negative procedure 
 

17. New sections 32A to 32G of the 1985 Act introduced by section 4 of the Bill 
make provision for debtor contribution orders which will be made by the 
Accountant in Bankruptcy fixing a debtor’s contribution to their bankruptcy. This 
will be calculated using the common financial tool. 

18. Section 32D(5) confers power on the Scottish Ministers to make provision 
about instructions to employers required to make deductions from a debtor’s 
earnings under a debtor contribution order. The provision which can be made in 
regulations includes ―the manner in which an instruction… affects an employer‖ 
and ―the consequences of any failure of an employer to comply with the duty [to 
make the deduction]‖. 

19. The power is subject to the negative procedure. The DPM explains this was 
chosen because ―once the procedure to allow for the deduction of an assessed 
contribution directly from the debtor’s wages is in place, modifying its operation will 
be an administrative matter‖. The Committee questioned whether the aspects of 
the power described above were properly administrative matters since they specify 
legal consequences for employers. Further, sections 32A to 32G do not make 
provision for the effect on employers on the face of the Bill. The power must be 
used to create those effects as well as being available to make any future changes 
to them over time. The Committee therefore asked the Scottish Government for 
further justification for the negative procedure as an appropriate level of scrutiny 
and to explain what consequences or sanctions could be imposed using this 
power. 

20. In its response the Scottish Government accepts that the powers in section 
32D(5)(b) and (c) enable a wide range of provision to be made. This is contrasted 
with the power in section 32D(5)(a) which the Government regards as 
administrative. Nevertheless, despite the distinction in nature of the different 
components of the power in section 32D(5), the Scottish Government considers 
that there is precedent for provision allowing significant aspects of deductions from 
earnings provision to be amended by negative procedure. 

21. In its answer to the query as to what sort of consequences or sanctions could 
be imposed using this power, the Government referred the Committee to its policy 
intention as set out in the Policy Memorandum rather than advising the Committee 
as to the scope of the power. The Committee is therefore no clearer as to what the 
Government considers to be the limits to the power or why a power to set 
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provision is required rather than just making provision about the effects on 
employers on the face of the Bill. 

22. The policy intention is to make the employer liable to the trustee in 
sequestration for any amounts not deducted. The employer would not be able to 
recover such amounts from the debtor. Such provision would therefore render the 
employer liable to contribute to the debtor’s sequestration in the event of failing to 
deduct instructed payments due to an administrative error. It is not for the 
Committee to comment on whether or not this is appropriate as a matter of policy. 
Nevertheless, the Committee considers that the intended use of the power 
demonstrates that the power to make provision as to the consequences for 
employers raises significant policy issues distinguishable from the general 
administrative details of the scheme to which the Government refers in its DPM as 
justification for the power and its choice of procedure. 

23. The Committee accepts that the power to make provision about 
instructions to make deductions from debtors’ earnings is acceptable in 
principle since flexibility may be required to make changes over time. 
However, the Committee considers that the power to make provision about 
the manner in which such an instruction affects an employer and the 
consequences for employers of failing to comply with instructions is not 
merely an administrative matter. Accordingly the Committee recommends 
that the power in section 32D(5) should be subject to the affirmative 
procedure in this respect. 

Section 34: new section 71C of the 1985 Act – applications to the Accountant 
in Bankruptcy 

Power conferred on:   the Scottish Ministers 
Power exercisable by:   regulations 
Parliamentary procedure:  the negative procedure except where 
regulations textually amend any part of an Act when the affirmative 
procedure applies 
 

24. Section 34 of the Bill confers power on the Scottish Ministers to make 
provision in relation to the procedure to be followed in making various applications 
to the Accountant in Bankruptcy under the 1985 Act as amended by the Bill. The 
regulations may make ancillary provision and may modify any enactment. 

25. The Scottish Government’s intention is that if the power is used to modify the 
text of primary legislation then it is subject to the affirmative procedure. Otherwise 
it is subject to the negative procedure. The Committee is content with the power in 
principle and the proposed level of scrutiny. 

26. However, the Committee observes that due to a drafting anomaly there may 
be doubt as to whether the affirmative procedure will apply to textual amendments 
to Acts of the Scottish Parliament (―ASPs‖) as well as textual amendments to Acts 
of the United Kingdom Parliament. This is because the expression ―Act‖ in new 
section 72(3)(a)(iv) of the 1985 Act does not include ASPs. 
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27. The Committee recommends that the 1985 Act is amended to expressly 
provide that the power in section 71C(1) is subject to the affirmative 
procedure when it is used to textually amend ASPs. The Committee notes 
that the Scottish Government has agreed to consider lodging an appropriate 
amendment. 
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ANNEX  

 
Correspondence with the Scottish Government 

 
On 17 September, the Delegated Powers and Law Reform Committee wrote 
to the Scottish Government as follows: 
 

Section 3: new section 5D of the 1985 Act – Debtor’s contribution: common 
financial tool: prescribing method used to assess debtor’s contribution 
And amending section 7(2) of the 2002 Act 
 
Power conferred on:   the Scottish Ministers 
Power exercisable by:   regulations 

Parliamentary procedure:  affirmative 
procedure for 1985 Act; negative procedure 
for 2002 Act 

1. The power in new section 5D of the Bankruptcy (Scotland) Act 1985 to 
establish through regulations a Common Financial Tool (―CFT‖) is to be subject to 
the affirmative procedure. However, a similar power in section 7(2) of the 2002 Act 
which relates to the Debt Arrangement Scheme is subject to the negative 
procedure as that is the current procedure that applies to regulations under that 
Act. 

2. The Committee notes that the Scottish Government has conceded the 
principle that the power in section 7(2)(bd) of the 2002 Act is significant in its effect 
and that its subject matter could be controversial. The Committee also observes 
that the first time powers to make provision in relation to debt payment 
programmes was exercised under the 2002 Act it was subject to the affirmative 
procedure.  
 
3. The Committee therefore asks the Scottish Government for further 
justification for the choice of negative procedure for the new power 
conferred by section 7(2)(bd) of the 2002 Act? 

 
Section 4: new section 32D(5) of the 1985 Act – Debtor contribution order: 
provision about deduction from earnings 
Power conferred on:   the Scottish Ministers 
Power exercisable by:   regulations 
Parliamentary procedure:  the negative procedure 

4. The power in section 32D(5) which allows the Scottish Ministers to make 
provision about the instructions to be provided to employers to deduct the debtor’s 
contribution from earnings  is extremely broad, enabling any provision to be made 
relating to instructions to make deductions from earnings including the 
consequences for employers of failure to comply which need not be merely 
administrative.  
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5. The Committee therefore asks the Scottish Government: 
 

 for further justification for the selection of negative procedure as an 
appropriate level of scrutiny? 

 
 to explain what consequences or sanctions could be imposed using 

this power? 
 

On 24 September the Scottish Government responded as follows: 

Section 3: new section 5D of the 1985 Act – Debtor’s contribution: common 
financial tool: prescribing method used to assess debtor’s contribution 
And amending section 7(2) of the 2002 Act 
 
Power conferred on:   the Scottish Ministers 
Power exercisable by:   regulations 
Parliamentary procedure:  affirmative procedure for 1985 Act; negative 
procedure for 2002 Act 

1. The power in new section 5D of the Bankruptcy (Scotland) Act 1985 to 
establish through regulations a Common Financial Tool (―CFT‖) is to be subject to 
the affirmative procedure. However, a similar power in section 7(2) of the 2002 Act 
which relates to the Debt Arrangement Scheme is subject to the negative 
procedure as that is the current procedure that applies to regulations under that 
Act. 

2. The Committee notes that the Scottish Government has conceded the 
principle that the power in section 7(2)(bd) of the 2002 Act is significant in its effect 
and that its subject matter could be controversial. The Committee also observes 
that the first time powers to make provision in relation to debt payment 
programmes was exercised under the 2002 Act it was subject to the affirmative 
procedure.  
 
3. The Committee therefore asks the Scottish Government for further 
justification for the choice of negative procedure for the new power 
conferred by section 7(2)(bd) of the 2002 Act? 
 
The Scottish Government replies as follows. 
 
4. Generally, in enacting the power in section 7 of the Debt Arrangement and 
Attachment (Scotland) Act 2002, to establish a Debt Arrangement Scheme 
(―DAS‖) by subordinate legislation, Parliament left a wide range of matters to the 
negative procedure on any second and subsequent exercise of that statutory 
power, though some aspects of the power – notably providing debt relief on 
interest, fees, penalties and other charges on debt - rather than debt management 
- remain subject to the affirmative procedure.   
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5. The DAS scheme involves assessment of a contribution from a debtor’s 
income (and not other assets of a debtor), analogous to the contribution calculated 
by the Common Financial Tool, to be enacted by the power which section 3 of the 
Bill would create in section 5D of the 1985 Act for sequestration.   
 
6. Currently, the contribution for a debt payment programme in the DAS 
scheme, under the 2002 Act, is subject to creditor consent, or a fair and 
reasonable test for approval of under regulation 25 of the Debt Arrangement 
Scheme (Scotland) Regulations 2011 (SSI 2011/141, as amended by SSI 
2013/225).  Accordingly, the 2011 Regulations already contain a procedure for 
determining a contribution from income.   
 
7. In that light, it was considered appropriate to have negative procedure 
available in relation to the DAS scheme. The Scottish Government would, 
however, be prepared to consider making this power affirmative, if the Parliament 
considers that to be the best approach, as it is possible under section 33 of the 
Interpretation and Legislative Reform (Scotland) Act 2010 to combine the powers, 
subject to the affirmative procedure. 
 
Section 4: new section 32D(5) of the 1985 Act – Debtor contribution order: 
provision about deduction from earnings 
Power conferred on:   the Scottish Ministers 
Power exercisable by:   regulations 
Parliamentary procedure:  the negative procedure 

8. The power in section 32D(5) which allows the Scottish Ministers to make 
provision about the instructions to be provided to employers to deduct the debtor’s 
contribution from earnings  is extremely broad, enabling any provision to be made 
relating to instructions to make deductions from earnings including the 
consequences for employers of failure to comply which need not be merely 
administrative.  
 
9. The Committee therefore asks the Scottish Government: 
 

 for further justification for the selection of negative procedure as an 
appropriate level of scrutiny? 

 
 to explain what consequences or sanctions could be imposed using 

this power? 
 

The Scottish Government replies as follows. 
 

10. The power to prescribe the form in section 32D(5)(a) is regarded as 
administrative, but it is accepted that the powers in section 32D(5)(b) and (c) 
would enable a wide range of provision to be made. 

 
11. Some broadly comparable powers in this area, e.g. section 49(7) of the 
Debtors (Scotland) Act 1987, allow significant aspects of deductions of earnings 
provision to be amended by negative procedure (there the level of income to be 
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set as payable by a debtor under an earnings arrestment) under section 104 of 
that Act. 

 
12. As outlined in paragraph 58 of the Policy Memorandum on the Bill, the 
provision that the Government envisages would be put in place for the 
consequences and sanctions imposed using this power in the Bill would closely 
follow regulation 32 of the Debt Arrangement Scheme (Scotland) Regulations 
2011 (SSI 2011/141) – annexed for convenience.  In particular, as provided for in 
regulation 32(5), it is envisaged that the employer would be liable to the trustee in 
sequestration for the sums deducted from earnings under section 32D, and would 
not be liable to recover that amount from the debtor.  

 
13. As there is well-precedented provision in this area, in proposing the power to 
set out the detailed arrangements, within the framework of section 32D(1) to (4) in 
the Bill, it was considered sufficient to adopt the negative procedure.   
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Appendix to Scottish Government response 
Regulation 32 of the Debt Arrangement (Scotland) Regulations 2011 
 
Payment instruction to employer 

32.—(1) A payment instruction to an employer of a debtor in accordance with section 
6(1) of the Act must be in form 3.  

(2) On delivery of the instruction, the employer of a debtor must while the instruction is 
in effect deduct the sum specified in the instruction on every pay day, and pay the sum 
deducted to the payments distributor as soon as it is reasonably practical to do so.  

(3) On delivery of an instruction, an employer must make the payments due under the 
instruction, until recall of the instruction by—  

(a) the debtor, where any other payment method approved under regulation 31 is 
substituted; or  

(b) notice from the DAS Administrator or the continuing money adviser under 
regulation 44 or 46(2).  

(4) An employer may on making a payment due under an instruction charge a fee 
equivalent to the fee chargeable for the time being under section 71 (employer’s fee for 

operating diligence against earnings) of the Debtor’s (Scotland) Act 1987, and deduct that 

fee from the balance then due to the debtor.  

(5) Subject to paragraph (7), where an employer fails without good cause to make a 
payment due under an instruction, the employer shall—  

(a) be liable to pay on demand by a payments distributor the amount that should 
have been paid; and  

(b) not be entitled to recover from a debtor the amount paid to the debtor in breach 
of the mandate.  

(6) The obligation of an employer to make a payment due under an instruction shall be 
extinguished one year after the date that the liability to pay arose, unless court 
proceedings for payment are commenced within that period.  

(7) This regulation applies to any payment instruction, whether made in accordance 
with a condition under regulation 28 or otherwise.  
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Appendix 

Regulation 32 of the Debt Arrangement (Scotland) Regulations 2011 
 
Payment instruction to employer 

32.—(1) A payment instruction to an employer of a debtor in accordance with section 
6(1) of the Act must be in form 3.  

(2) On delivery of the instruction, the employer of a debtor must while the instruction is 
in effect deduct the sum specified in the instruction on every pay day, and pay the sum 
deducted to the payments distributor as soon as it is reasonably practical to do so.  

(3) On delivery of an instruction, an employer must make the payments due under the 
instruction, until recall of the instruction by—  

(a) the debtor, where any other payment method approved under regulation 31 is 
substituted; or  

(b) notice from the DAS Administrator or the continuing money adviser under 
regulation 44 or 46(2).  

(4) An employer may on making a payment due under an instruction charge a fee 
equivalent to the fee chargeable for the time being under section 71 (employer’s fee for 
operating diligence against earnings) of the Debtor’s (Scotland) Act 1987, and deduct that 

fee from the balance then due to the debtor.  

(5) Subject to paragraph (7), where an employer fails without good cause to make a 
payment due under an instruction, the employer shall—  

(a) be liable to pay on demand by a payments distributor the amount that should 
have been paid; and  

(b) not be entitled to recover from a debtor the amount paid to the debtor in breach 
of the mandate.  

(6) The obligation of an employer to make a payment due under an instruction shall be 
extinguished one year after the date that the liability to pay arose, unless court 
proceedings for payment are commenced within that period.  

(7) This regulation applies to any payment instruction, whether made in accordance 
with a condition under regulation 28 or otherwise.  

 

571



1 Pennyburn Road
Kilwinning
KA 13 6SA

t 0300 200 2600
f 0300 200 2601
www.aib.gov.uk

Elizabeth White
Assistant Clerk to the Delegated Powers and
Law Reform Committee
Room T1.01
Scottish Parliament

Chris Boyland
Head of Strategic Reform
Email: chris.boyland@scotland.gsLgov.uk
Tel: 0141 2784412

Date November 2013

Dear Liz,

Bankruptcy and Debt Advice (Scotland) Bill at Stage 1

1. Thank you for your email of 30 October, giving sight of the Delegated Powers and Law
Reform Committee's report on the Bankruptcy and Debt Advice (Scotland) Bill at stage 1. On
behalf of the Scottish Government, I am pleased to respond as follows:

Section 3: new section 50 of the 1985 Act - Debtor's contribution: common financial
tool: prescribing method used to assess debtor's contribution and amending section

.7(2) of the 2002 Act

Power conferred on:
Power exercisable by:
Parliamentary procedure:

the Scottish Ministers
regulations
affirmative procedure for 1985 Act; negative procedure
for 2002 Act

2. We are pleased that the Committee finds the power acceptable in principle. While the
Government does not necessarily agree that the appropriate procedure should be assessed
without reference to the context of the existing scheme (The context, in this instance being
that by enacting section 7 of the Debt Arrangement and Attachment (Scotland) Act 2002 to
establish a Debt Arrangement Scheme by subordinate legislation, Parliament left a wide
range of matters to the negative procedure), the Government does believe that
standardisation of approach is an important policy issue, as it relates to fixing the Common
Financial Statement as a single, Scottish Financial Tool. As such this is one of the
fundamental policy proposals in the Bill.

3. Accordingly, and in order to support this important policy, the Scottish Government is
content for the proposed new power in section 7(2)(bd) of the 2002 Act to be subject to the
affirmative procedure and to prepare an amendment to that effect.
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Section 4: new section 320(5) of the 1985Act - Debtor contribution order: provision
about deduction from earnings
Powerconferred on: the Scottish Ministers
Powerexercisable by: regulations
Parliamentaryprocedure: the negativeprocedure

4. The Scottish Government continues to be of the view that there are precedents for
allowing this kind of provision to be made by negative procedure, as the Bill makes provision
for the deduction of an assessed contribution directly from the debtor's wages, along with the
precedents which, as indicated, the Scottish Government proposes to follow in respect of the
effect on employers.

5. However, in order to meet the Committee's concerns around the limits of this power, the
Scottish Government would be content in this instance to exercise the powers under the
enhanced level of scrutiny and that the power in section 3.2D(5) should be subject to the
affirmative procedure in accordance with the Committee's recommendation, and to prepare
an amendment to that effect.

Section 34: new section 71C of the 1985 Act - applications to the Accountant in
Bankruptcy

Powerconferred on: the Scottish Ministers
Powerexercisable by: regulations
Parliamentaryprocedure: the negative procedure except where regulations
textually amendany part of an Act when the affirmative procedure applies

6. The Scottish Government does not intend that there should be doubt as to whether the
affirmative procedure will apply to textual amendments to Acts of the Scottish Parliament as
well as textual amendments to Acts of the United Kingdom Parliament.

7. While noting that the Bill would likely create the context to defeat such an interpretation,
the Scottish Government thanks the Committee for raising this point and is happy to take the
opportunity to put the matter beyond debate by bringing forward an amendment to remove
any doubt. .

I trust this is helpful. Please do not hesitate to contact me again, if I can be of any further
assistance.

Yours sincerely,
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EXTRACT FROM THE MINUTES OF PROCEEDINGS 
 

Vol. 3, No. 61 Session 4  
 

Meeting of the Parliament 

Wednesday 18 December 2013  

Note: (DT) signifies a decision taken at Decision Time. 
 
Bankruptcy and Debt Advice (Scotland) Bill: The Minister for Energy, Enterprise 
and Tourism (Fergus Ewing) moved S4M-08610—That the Parliament agrees to the 
general principles of the Bankruptcy and Debt Advice (Scotland) Bill. 
 
After debate, the motion was agreed to ((DT) by division: For 73, Against 33, 
Abstentions 0). 

 
 
Bankruptcy and Debt Advice (Scotland) Bill: Financial Resolution: The Minister 
for Energy, Enterprise and Tourism (Fergus Ewing) moved S4M-08515— 
 
That the Parliament, for the purposes of any Act of the Scottish Parliament resulting  
from the Bankruptcy and Debt Advice (Scotland) Bill, agrees to— 
 
(a) any expenditure of a kind referred to in Rule 9.12.3(b) of the Parliament’s  
Standing Orders arising in consequence of the Act, and 
 
(b) any charge or payment in relation to which Rule 9.12.4 of the Standing Orders  
applies arising in consequence of the Act. 
 
The motion was agreed to ((DT) by division: For 73, Against 0, Abstentions 33). 
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Bankruptcy and Debt Advice 
(Scotland) Bill: Stage 1 

The Deputy Presiding Officer (Elaine Smith): 
The next item of business is a debate on motion 
S4M-08610, in the name of Fergus Ewing, on the 
Bankruptcy and Debt Advice (Scotland) Bill. I call 
Fergus Ewing to speak to and move the motion. 
Minister, you have 14 minutes. 

14:40 
The Minister for Energy, Enterprise and 

Tourism (Fergus Ewing): I thank Murdo Fraser 
and the members of the Economy, Energy and 
Tourism Committee and its clerks for producing a 
sensible, considered and helpful stage 1 report. 
The bill will address one of the most serious 
problems that Scotland faces in the 21st century—
debt, specifically unmanageable debt, which can 
give rise to bankruptcy. 

I am pleased to say that the Government has 
been active on this important issue in a number of 
respects. First, we started out with a vision that 
was developed by the Accountant in Bankruptcy 
for what we call a financial health service for 
Scotland. Over the course of this year, we have 
been building on that vision and have translated it 
into the bill that is before us today. 

Secondly, this year we have acted on payday 
loans. With others, we have pressed home our 
campaign to have the United Kingdom 
Government place a cap on the interest rates that 
are charged for payday loans. Just last week, I 
welcomed the Financial Conduct Authority’s 
decision finally to impose that much-needed cap. 
Of course, as we debated last week, the Scottish 
Government believes that that could and should 
happen sooner than 2015. We argued that it 
should happen in April next year, and we will keep 
pressing the UK Government to bring the cap in as 
soon as possible. As I informed the chamber last 
week, I have written to Jo Swinson, the UK 
Minister for Employment Relations and Consumer 
Affairs, to make that point. I recognise that there 
has been some movement on the regulation of 
payday loans, as I informed Jo Swinson when I 
met her fairly recently, and we welcome those 
steps forward. Nevertheless, we think that the cap 
could be introduced earlier. 

Thirdly, in July our changes to the debt 
arrangement scheme delivered greater protection 
from accumulating interest and charges. In the first 
half of this financial year, almost a quarter of the 
people who entered the statutory debt solution in 
Scotland chose debt management instead of debt 
relief—a fact that shows the continuing, year-on-
year success of the debt arrangement scheme, 

which allows people to pay off their debts rather 
than seek to write them off. 

Fourthly, this autumn, in regulations, we made 
changes to protected trust deeds to ensure, inter 
alia, that contribution payments cannot be taken 
from a debtor’s benefit income. 

Fifthly, more recently, at the Grampian Credit 
Union in Aberdeen, I launched our 12 days of 
debtmas campaign. The campaign will raise 
awareness across Scotland of the negative impact 
that high-interest borrowing can have. It also 
promotes credit unions as an ethical, sensible 
alternative. After this debate, we will have John 
Wilson’s members’ business debate on the topic, 
which I welcome. I am pleased to inform the 
chamber that, thus far, more than 18,000 people 
have visited the campaign website. A lot of 
members have worked hard on the campaign, 
including Kez Dugdale. I do not follow the 
programme “River City” avidly, but I know that it is 
promoting the issue and the real-life 
consequences that debt has for people. It is truly 
an issue of our time, and we are promoting it 
through the 12 days of debtmas campaign, which 
we will debate later. 

Those are five positive, active and concrete 
steps that we have taken this year. All those 
initiatives support our vision of a financial health 
service, as does the bill, which delivers the most 
significant change to the bankruptcy process in 
Scotland for a generation and takes us closer to 
making the financial health service a reality. 

I thank all the stakeholders who took part during 
stage 1. All involved should be congratulated on a 
process that has demonstrated the Parliament’s 
ability to scrutinise complex legislation thoughtfully 
and constructively.  

I will respond to a few of the major points—I am 
afraid that I do not have time to deal with all the 
many recommendations—in the committee’s 
report. First, the committee has asked what impact 
the requirement that all debtors entering 
bankruptcy should benefit from advice from an 
approved money adviser will have on client 
numbers. If the increase is 8 per cent, which is at 
the upper end of the AIB’s estimated range, then, 
based on forecasts for bankruptcies in 2013-14, I 
am told that the AIB estimates that the change 
would give rise to an additional 500 cases per 
annum. That shows that our changes will have a 
proportionate and manageable impact compared 
with the United Kingdom’s welfare reforms, which 
will drive up the need for advice. Indeed, Citizens 
Advice Scotland estimates the rate of 10 benefit 
problems for every 100 benefit claimants each 
year.  

Secondly, the committee has expressed 
concerns about ending automatic discharge in the 
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bill. The key point to make here is that we expect 
that the trustee will apply automatically for the 
debtor’s discharge unless there is evidence to 
show that the debtor has not co-operated. It is 
reasonable to say as a generality that that is not 
the case and that, in most cases, debtors co-
operate, so that point in practice must be borne in 
mind. However, we are looking at what would 
make this part of the process more straightforward 
and we will see what we can do at stage 2 in order 
to achieve that. We take the technical criticisms 
made by bodies such as the Law Society of 
Scotland on that aspect of the bill very seriously.  

Thirdly, the committee has passed on concerns 
about the £10,000 threshold for entry into the 
minimal assets process—MAP—which is our new 
route into bankruptcy for debtors with a low 
income or an income solely from benefits. I am 
happy to say that we will come back in January 
with an amendment to raise the maximum debt 
level. We are proposing an increase to £17,000. 
That would set the threshold high enough to 
enable 75 per cent of all current low-income, low-
assets cases to enter the MAP. I hope that that 
helps to provide the necessary assurance that that 
important debt relief will be available to those who 
need it most. 

Fourthly, the committee has raised the important 
issue of bank accounts for undischarged debtors. 
It is important that we look at that and do what we 
can to make the necessary provision during the 
amending stages. I have written to the British 
Banking Association to enlist its support.  

The committee has agreed with the Scottish 
Government on a number of areas. I am pleased 
that the committee has agreed with our proposal 
to extend the payment period after bankruptcy to 
cover 48 monthly payments. I know that not 
everyone supports that proposal, but it is important 
to have a debate on the basis of the facts. First, it 
is not correct to say that that change would mean 
that people in Scotland would have to pay back 
more to creditors than people do in any other parts 
of the UK. That is because there are insolvency 
measures in England and Wales, such as 
individual voluntary arrangements, in which the 
payment period is usually five and not four years.  

Secondly, at the same time as that change 
comes into force, we will be fixing the common 
financial statement, which is run by the Money 
Advice Trust and is already applicable to debt 
arrangement scheme cases and, from November, 
protected trust deed cases, as the Scottish 
common financial tool. That is important, because 
it means that contributions will be set according to 
a consistent transparent determination that our 
research has shown should result in a more 
sustainable level of contributions. We also 
recognise, as the committee has done, the 

importance of providing guidance on the practical 
operation of the tool to ensure that it works in 
practice.  

Thirdly, it is not true to say that longer payment 
periods automatically lead to an ever rising rate of 
breakages. With regard to DAS, for example, the 
proportion of live cases that are revoked per 
quarter has remained reasonably stable since 
2011-12 at approximately 3 per cent. I think that a 
3 per cent breakage rate means that in 97 per cent 
of DAS cases the debt is honoured or 
obtempered—in other words, the debtor pays off 
his debts in full. That is strongly to be welcomed. 
As paragraph 34 of the policy memorandum says, 
“One of the key principles of the Bill is that those who can 
pay should pay.” 

Jenny Marra (North East Scotland) (Lab): It is 
my understanding that the European Commission 
has recommended that, in principle, repayment 
periods should range from one to three years and 
that they should be for no longer than three years. 
I understand that no other part of the UK has a 
repayment period of longer than three years. Why 
is the Scottish Government recommending—
against the advice of many of the people who 
gave evidence to the committee—that the 
repayment period should be extended to four 
years? 

Fergus Ewing: I am afraid that I must correct 
the member in a number of respects. First, in the 
consultation process, 27 respondents supported 
the three-year option and 32 supported a five-year 
option. Plainly, our four-year option is a 
compromise, but a majority of respondents 
supported a repayment period of five years. 

Secondly, Ms Marra said that, in England, 
debtors do not pay over as long a period. Perhaps 
she was not listening to what I said a moment ago, 
which was that the individual voluntary 
arrangements that are used in England and Wales 
usually last for five years. That is longer, not 
shorter, than four years. I am afraid that those who 
argue that the position in England is that debtors 
do not pay over as long a period do not take 
account of the fact that the opposite is the case, 
because individual voluntary arrangements 
usually—not always, for various technical 
reasons—last for five years. 

If the Labour Party is mounting a campaign, as I 
understand that it is, I suggest that it should take 
advice from Tam Dalyell, who knew a bit about 
campaigning. He said that the first thing that 
someone should do in a campaign is get their 
facts right. 

Kezia Dugdale (Lothian) (Lab): Would the 
minister recognise that there is a difference 
between an individual voluntary arrangement and 
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bankruptcy, and that he is comparing apples with 
oranges? 

Fergus Ewing: No. I am sorry to have to 
disagree with the member, because I respect the 
strong passion that she brings to the topic and the 
work that she does, but it is simply not correct to 
say that we are comparing like with unlike. 
Individual voluntary arrangements are perfectly 
comparable with the insolvency arrangements in 
Scotland. The truth is that the Labour Party’s 
campaign has got off to a faltering start, because it 
is not founded on the facts. 

Jenny Marra: I have the Accountant in 
Bankruptcy’s analysis of the consultation in front of 
me. It contains a qualifying note on the answers 
that were received to the hypothetical question, “If 
yes, for how long should the period extend?”, 
which says that the majority of respondents who 
answered the question felt that an extension was 
not necessary. In other words, people answered 
five years on a hypothetical basis. Will the minister 
commit to going away and looking at the AIB’s 
analysis again? 

Fergus Ewing: No, I will not, because I have 
the AIB’s analysis in front of me, as I rather 
thought that the topic might come up. Question 
10.41a asked: 

“If yes, for what period? 

A) 3 years 

B) 4 years 

C) 5 years”. 

As I said earlier, 27 respondents answered three 
years and 32 respondents answered five years. A 
majority of respondents were for a longer period 
than the one that we are proposing. It could be 
said that the numbers are evenly matched 
between three years and five years. That being 
the case, it is difficult to see how it would be 
unreasonable to propose four years as a 
compromise, as it is exactly equidistant between 
three years and five years. 

Another point that must be made is that in 
Scotland we think that debtors who can pay their 
debts should do so. As I have pointed out, those 
who pay under the debt arrangement scheme on 
average pay for a longer period than we have 
proposed for insolvency cases. That is because it 
usually takes longer for people to pay off their 
debts in full. However, people want to do it—and, 
in fact, it is what most people do. We should 
celebrate the fact that most people want to pay off 
their debts when they can. The bankruptcy 
process exists to provide debt relief; although such 
relief should be provided, it should not be an easy 
option, because that would be unfair not just to 
those who enter into debt arrangement schemes 
but to people throughout Scotland who pay their 

rent or their mortgages not for three, four or five 
years but for 20 or 25 years and expect those who 
are able to pay to do so. It will be interesting to 
see whether this particular campaign is pursued 
beyond its faltering start when almost every fact 
on which it is based seems to be wrong. 

In conclusion and reverting to the bill’s 
provisions, I am very pleased to say that, in 
recognition of the concerns about the funding of 
the bill’s financial education provisions, we intend 
to support the roll-out of that programme with an 
additional £200,000 of ring-fenced funding. I 
informed the convener of the Economy, Energy 
and Tourism Committee of this announcement 
shortly before the debate. I certainly hope that it 
demonstrates the value that we place on the 
scheme, and I think that the £200,000 will be 
money well spent. 

Mary Scanlon (Highlands and Islands) (Con): 
Will the minister give way? 

The Deputy Presiding Officer: I am afraid that 
the minister is finishing. 

Fergus Ewing: I am very sorry—I might come 
back to the member in my closing speech. 

The stage 1 report demonstrates that a lot of 
solid work has been done on this matter. I 
welcome the chance to work further with the 
committee on amendments at stage 2. Indeed, I 
have indicated a number of areas where we will 
listen carefully to suggestions and lodge 
amendments and there are other technical areas 
on which we will work with all stakeholders. This is 
a very important bill and I hope that later this 
evening members will agree to support it. 

I move, 
That the Parliament agrees to the general principles of 

the Bankruptcy and Debt Advice (Scotland) Bill. 

The Deputy Presiding Officer: I call Murdo 
Fraser, who will speak on behalf of the Economy, 
Energy and Tourism Committee. 

14:57 
Murdo Fraser (Mid Scotland and Fife) (Con): I 

am pleased to open the debate on behalf of the 
committee. First of all, I put on record my thanks to 
everyone who worked with the committee, 
including all those who gave evidence; Accountant 
in Bankruptcy officials; our adviser Nicholas Grier, 
who, with intelligence and good humour, guided us 
through the bill’s sometimes very technical 
provisions; our researcher from the Scottish 
Parliament information centre; and, of course, our 
team of committee clerks. 

The committee reached some worthwhile 
conclusions that we hope will improve the bill and 
the overall bankruptcy and debt advice process. I 
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should say that the minister has already pre-
empted many of the points that I was about to 
make, which means that I will be able to ditch 
some of my speech. That is very good news 
because, as it stood, my speech was way over 10 
minutes. Unfortunately, however, I do not think 
that it will be any shorter than 10 minutes as a 
result. 

Although advice and education are separate 
issues, I will address them together. The 
committee recognised that support for money 
advice and financial education was not 
overwhelming. Although support was expressed 
by Citizens Advice Scotland, StepChange Debt 
Charity Scotland and Money Advice, some of that 
support was more for the idea in principle than for 
the substance of the proposal. Some felt that it 
would be better to provide financial education on a 
voluntary rather than compulsory basis, but the 
committee concluded that it was important for 
money advice to be available across all statutory 
debt solutions. We did not think that money advice 
would be an unnecessary burden on debtors and, 
indeed, the process for well-informed debtors 
could be relatively quick and straightforward. We 
also supported the mandatory provision of 
financial education but considered that it would be 
beneficial to have some form of monitoring or pilot 
before it was fully implemented across the country. 

On the costs of provision, organisations 
expressed a great deal of concern about the 
additional burden that would be placed on the 
advice sector and the fact that no additional 
resources had been provided in the bill. We took a 
lot of evidence on this matter, with the money 
advice sector itself suggesting that it would be 
looking at a 6 to 8 per cent increase in the number 
of cases. Although I welcome the additional 
resources that the minister announced just a few 
moments ago, I wonder whether he could expand 
a bit more on that in his winding-up speech and 
tell us where the £200,000 will come from and 
whether it is intended to be a one-off or to be 
provided on an annually recurring basis. I am sure 
that the committee will be interested in hearing 
some more detail about that. 

On the qualifications of money advisers, we 
accepted that the quality, standard, relevance and 
consistency of the advice that is given is 
important. Citizens Advice Scotland said that 
advice should be “suitable and appropriate” to 
debtors’ needs. The committee looked for a 
response from the Scottish Government to that 
concern. We also supported the call for insolvency 
practitioners to be included as approved money 
advisers, and we are looking for further 
information from the Scottish Government on how 
it will monitor the provision of money advice. 

Many witnesses told us that they thought that 
financial education would be better placed in a 
school environment rather than being only for 
those who are in financial difficulty. The Money 
Advice Trust referred to the finding of its research 
that 
“the timing of such educational interventions is crucial”. 

We were interested to hear that both the 
Accountant in Bankruptcy and Money Advice 
Scotland are developing a module and national 
standard for financial capability education. The 
committee is seeking details from the Scottish 
Government on what monitoring and reviewing it 
will put in place with regard to the content of that 
module and the standard, which external bodies 
will be involved, and its overall approach to 
teaching financial education in schools. 

We heard a lot in evidence about how that 
financial education will be provided online, but we 
were conscious that it needs to be provided to 
everyone, including those who have access issues 
with online formats, not least because they live in 
a rural area where broadband is of poor quality. 

The committee spent quite a lot of time looking 
at the common financial tool issue. The common 
financial statement will allow money advisers and 
debtors to identify a debtor’s income and 
outgoings—household expenditure, for example—
and what disposable income the debtor then has 
to pay off their debt. Different views were 
expressed to the committee. Some people were 
concerned about the adoption of the common 
financial statement as the common financial tool. 
For example, the Institute of Chartered 
Accountants of Scotland, the Law Society of 
Scotland and Citizens Advice Scotland referred to 
flexibility and said that it was too rigid. There were 
strong concerns from StepChange Debt Charity 
Scotland, which has its own tool and wanted to 
continue to use it. In the end, the committee came 
to the view that it would be preferable to have a 
single common financial tool and that it was better 
to go with the one that is proposed in the bill, but 
we accept that that is a matter of judgment. We 
also recommended that a cross-section of key 
bodies be involved in the preparation of the 
guidance that will accompany the new tool when it 
is introduced. 

The 48-month discharge period to which the 
minister referred was more controversial. The bill 
seeks to extend the debtor contribution period 
from 36 to 48 months, although that could be 
shorter where a debtor makes sufficient payments 
from income or assets to settle their debts in full, 
or longer because the debtor has taken a payment 
break or because they have agreed to make 
payments for a longer period. 
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We heard many concerns about the rationale for 
that extension. For example, Citizens Advice 
Scotland was concerned that increasing the 
contribution period may result in a growing number 
of debtors who are unable to maintain those 
contributions and that that may result in increased 
hardship. Other concerns were expressed by, for 
example, the Association of Business Recovery 
Professionals, the R3 Scottish technical 
committee, the Carrington Dean Group and ICAS, 
which questioned whether any analysis had been 
carried out of debtor contribution breakage 
timescales or the cost benefit to a sequestrated 
estate of that extended time period. The minister 
told us that he thought that 
“48 months is about right”.—[Official Report, Economy, 
Energy and Tourism Committee, 6 November 2013; c 
3542.] 

We heard that again this afternoon. However, 
strong views were expressed by a cross-section of 
organisations that took the opposite view. On 
balance and on a division, the majority of the 
committee supported the proposal in the bill. 

The issue of undischarged bankrupts and bank 
accounts came up in evidence. That is not an 
issue in the bill, but it could be addressed at stage 
2. I was interested to hear from the minister that 
he intends to take that forward. I think that the 
committee would welcome that. 

The bill will bring in a new minimal assets 
process for those with little in the way of income or 
assets as an alternative to the low-income, low-
assets—LILA—route. The Scottish Government 
believes that the entry criteria will be clearer and 
will end alleged confusion among stakeholders, 
and that, since the LILA route was introduced, it 
has been necessary to transfer a number of cases 
from it to full bankruptcy, because the criteria for 
accessing the route were not made clear. 

We heard a range of views on the proposal to 
allow debtors, under the MAP, to exit their 
bankruptcy after six months. Some, including the 
Law Society, thought that that period was far too 
short. The committee recognised that there was a 
well-intentioned purpose behind the introduction of 
the six-month discharge period under the MAP. 
We therefore considered that a cautious approach 
should be adopted by the Scottish Government, 
particularly as the MAP will apply to arguably the 
most vulnerable of the debtors. On balance, we 
agreed to support the provision, but we invite the 
Scottish Government to publish one year after the 
MAP is introduced a report on the impact of the 
new early discharge provision. 

There was a lot of discussion in the committee 
about the fee level. The bill provides for a fee in 
the region of £100 to be charged for the new MAP. 
Citizens Advice Scotland was concerned that 
there would be a fee at all and said that people 

would struggle to afford it. Other concerns were 
expressed about the level of the fee. We heard 
from the Accountant in Bankruptcy that she must 
ensure that her organisation balances its books 
and takes money in to cover its costs. It appeared 
to the committee that one of the reasons for the 
use of an application fee under the MAP is to 
ensure that the office of the AIB, as an executive 
agency, will be self-funding. Again, the committee 
was divided on the issue but, after a vote, we 
agreed that £100 was the correct figure, because 
we recognised the need for the AIB to cover its 
costs. 

Mike MacKenzie (Highlands and Islands) 
(SNP): I am sure that the member will recall that 
the Accountant in Bankruptcy gave an undertaking 
to see whether it would be possible to reduce the 
fee to below £100. 

Murdo Fraser: Mr MacKenzie is absolutely right 
to remind me of that fact. I hope that in time that 
can be taken forward. 

The committee heard some concern about the 
maximum debt level of £10,000 for the MAP. 
However, I can now quickly move on from that 
issue because the minister has already 
announced that the level will be increased to 
£17,000. I think that committee members will 
generally welcome that. 

Another important area to cover is the transfer 
of functions from the courts to the AIB. Strong 
views were expressed to the committee about 
whether the AIB has insufficient expertise in the 
areas of law or insolvency practice to take on 
some of the roles proposed. Understandably, we 
heard that from the Law Society and those 
representing insolvency practitioners. We also 
heard concerns about potential conflicts of 
interest. To be fair, there was a robust defence by 
the Accountant in Bankruptcy, who argued that 
there would be expertise in her office to deal with 
those aspects and that there would be internal 
review. In the end, the committee was content to 
give its approval in principle to the proposed 
transfer, although we are inviting the Scottish 
Government to respond to a number of issues. 

Jenny Marra: Will the member take an 
intervention? 

The Presiding Officer (Tricia Marwick): I am 
sorry, but the member is over his time. 

Murdo Fraser: I thank you for your forbearance, 
Presiding Officer, and will just say in closing that I 
look forward to hearing the minister’s responses in 
winding up the debate and to receiving further 
responses in writing from the Scottish 
Government. However, it was the committee’s 
view that, on balance, we should support the 
general principles of the bill at stage 1. 
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15:07 
Jenny Marra (North East Scotland) (Lab): 

Today’s debate and the bill are about how we treat 
those who have come forward to access the safety 
net of the state when in bankruptcy and who in an 
age of recession, payday lenders, stagnating 
wages and rising living costs are facing the 
consequences of bankruptcy: the loss of the family 
home, possessions and even their job. 

In this debate, we have an important choice to 
make that defines the kind of economy that we 
want for Scotland. In supporting the bill, we can 
choose to push those in the greatest need further 
away from financial inclusion for longer—a choice 
worth making if we believe that our economy 
should serve those with the assets and wealth to 
carry on regardless—or we can choose that 
economies should and can serve a wider social 
good when they are built to include and empower 
every person, especially those who have lost 
everything. 

Labour will vote against the Bankruptcy and 
Debt Advice (Scotland) Bill tonight because we 
simply cannot accept a bill that recognises the 
need to fund our bankruptcy service entirely from 
the fees of the bankrupt. It is a bill that proposes to 
hold Scots in bankruptcy for longer than in any 
other part of the United Kingdom and which 
restricts access to help for those on the lowest 
incomes. 

Murdo Fraser: If Labour intends to oppose the 
bill, why were the Labour members of the 
committee happy to sign up to the bill’s general 
principles? 

Jenny Marra: After reflecting on the whole bill, 
we think that there are several problems with it, 
which I will go on to outline. That will explain our 
position. 

Fergus Ewing: Will the member take an 
intervention? 

Jenny Marra: No; I would like to make a bit of 
progress. 

Let us contrast for a moment the legislation that 
we have before us today with the debt 
arrangement scheme that was introduced in 2002 
by the Labour-led Executive. That scheme 
replaced the punitive poinding and warrant sales 
and, in doing so, empowered those who were in 
debt with realistic rights, freed them from the 
threat of legal action and, by virtue of the state 
intervening, created workable agreements 
between debtors and creditors. Why? Because the 
Executive recognised that helping people and 
businesses to get out of sequestration as quickly 
as possible and relieving them of the stigma of 
bankruptcy was in the interests of our whole 
society. 

The consequences of bankruptcy affect us all, 
from the mental and physical health of those who 
are going through it and the toll that it takes on 
their loved ones, to the loss of small and medium-
sized enterprises that form the backbone of the 
Scottish economy. It is in all our interests to 
ensure that as many people as possible are 
financially included. 

Mike MacKenzie: Will the member take an 
intervention? 

Jenny Marra: No. 

That view has been reiterated by the European 
Commission as recently as 2011, in its report “A 
second chance for entrepreneurs”. The report 
states: 

“Fear of bankruptcy and its consequences acts as an 
effective deterrent to entrepreneurship. An effective second 
chance policy is fundamental to send a message that 
entrepreneurship may not end up as a ‘life sentence’ in 
case things go wrong.” 

Mike MacKenzie: Will the member take an 
intervention? 

Jenny Marra: I will take it after I have made this 
point. 

Specifically on systems of discharge, the EC 
adds: 

“A modern system for discharge is paramount to reduce 
the stigma of bankruptcy. In this system discharge should 
be as automatic and as reasonably limited in time as 
possible. In principle one to three years could be a good 
target to aim for. Contribution beyond the period of 
discharge is not reasonable and all debts should be 
discharged after this time.” 

Mike MacKenzie: I am delighted to hear that 
the member is concerned about entrepreneurs. Is 
she aware that creditors are often entrepreneurs 
and small businesses who, at the end of a 
bankruptcy process, might get only a very small 
return on their money, if anything at all? Their 
interests are also part of the scope of the bill. 

Jenny Marra: I am very well aware of that, but 
the balance is not right in the bill and that is why 
we oppose it. 

In contradiction of the principles that underpin 
our current legislation, and against the 
Commission’s advice, which I have just quoted, 
the Scottish National Party proposes to end 
automatic discharge entirely and to extend the 
payment period for bankruptcies from three years 
to four years when the economy is growing at just 
1 per cent, wages are frozen, and fuel and food 
bills continue to rise. That is an illogical and 
iniquitous move, and it has been condemned by 
the Scottish Trades Union Congress, the Law 
Society of Scotland, the Church of Scotland and 
others. 
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Fergus Ewing: I hesitate to say this but I 
wonder whether Ms Marra has read section 16 of 
the bill, which does not provide what she is talking 
about. It does not provide a fixed period of three 
years. It talks about a period of 12 months, subject 
to the application being made by the Accountant in 
Bankruptcy. Does she understand what the bill 
proposes? 

Jenny Marra: Yes, and I would like to make a 
bit of progress. 

The Government tells us that it is creating a 
bankruptcy service for the 21st century, but what 
could be more Dickensian than dragging out the 
misery of thousands of Scots while placing an 
administrative burden on the money sector? It is 
little wonder that, as the minister and I discussed a 
little while ago, 75 per cent of those who 
responded to the Scottish Government did not 
want Scots to suffer under the longest bankruptcy 
period of anywhere in the UK. 

I am confused about the fees going from £200 
to £100. It was only last May in the Justice 
Committee that John Swinney proposed to raise 
the fee for bankruptcy under the LILA route from 
£100 to £200. I do not think that the minister was 
available to come to the committee that day, so 
the finance secretary came and the reason that he 
gave for raising the fee was full cost recovery. I 
ask the minister whether it costs any less now. 

Fergus Ewing: We do not think that the 
taxpayer should be put to extra expense. If the 
Labour Party thinks that taxpayers should take 
responsibility for matters for which they do not pay 
at the moment, it must bring forward budget 
amendments to that effect and say where the 
money will come from. 

Ms Marra says that four years is far too long a 
period for debtors to pay, even when they can 
pay—and they pay for a longer period in other 
parts of the UK—so why did the Labour members 
not oppose the period of four years when it was 
introduced for protected trust deeds, when they 
considered the regulations in committee? 

Jenny Marra: Mr Ewing knows that all the 
evidence that the committee took shows that three 
years are better than four. I am given no comfort 
by his answer and I remain confused about why 
the SNP has flip-flopped on the fee, which was 
raised just last year. 

Mike MacKenzie: Will the member give way? 

Jenny Marra: No. 

Am I cynical enough to suggest that the SNP 
raised the fee just so that it could reduce it in the 
bill? I do not know whether that was the case. 
Maybe the minister will tell us later. 

The message that the bill sends is this: when 
someone goes to their Government for help with 
debt, the response is to make them borrow more, 
to pay for that help. No sooner did the minister 
perform his U-turn and drop the £200 fee, just one 
year after introducing it, than he U-turned again 
today on the £10,000 cap, before the bill had even 
cleared stage 1. We welcome the enterprise 
minister’s bowing to pressure and advice from 
people who work in our money advice sector, but 
his doing so serves only to prove that the SNP has 
had the wrong principles and priorities at the heart 
of the bill from the outset. 

Scottish Labour has argued that there should be 
no barrier to bankruptcy for people with the least 
assets and lowest incomes. Even the £100 fee 
that the minister proposed is enough to deter 
people from seeking the help that they need. I am 
pleased that Murdo Fraser and Mike MacKenzie 
mentioned that the Accountant in Bankruptcy gave 
the committee assurances that the fee might be 
even lower. 

I have set out a few of the issues that we have 
with the bill, and my Labour colleagues will 
address several more. We cannot and will not 
support a bill that contains the regressive 
measures that this bill contains. It is our ambition 
to build an economy that empowers every person 
in Scotland, through financial inclusion, and we will 
not limit that ambition by voting for the bill today. 

15:16 
Cameron Buchanan (Lothian) (Con): I am 

pleased to speak in the stage 1 debate on the 
Bankruptcy and Debt Advice (Scotland) Bill and I 
thank the Economy, Energy and Tourism 
Committee for its deliberations. 

The bill is complex and has many facets, but it is 
important to keep in mind the overall object of the 
game. For me, there is a balance to be struck. 
Statutory debt solutions should be the means of 
last resort and should encourage, as much as 
possible, the payment of debts. That is not simply 
a point of principle. It is important to bear in mind 
that not all creditors are faceless multinationals 
who can easily absorb bad debts. We know that 
the individuals who seek statutory debt solutions 
might be entrepreneurs, so we should also be 
aware that creditors might include small and 
medium-sized enterprises, for whom default on a 
debt is not an easy burden to bear. 

That said, we must shy away from a punitive 
system of bankruptcy and debt management. In 
that context, I was interested in some of the 
findings in the European Commission’s 2011 
report on entrepreneurs, which made key points 
about rehabilitating people who have been through 
the bankruptcy process and preventing the fear 
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and stigma attached to the process from being a 
barrier to future entrepreneurs. 

We might be surprised by how many of 
Scotland’s most successful businesspeople faced 
a very difficult time, particularly in the start-up 
phase. Accordingly, we should not lose sight of the 
fact that the difference between a failed 
entrepreneur and the next big enterprise success 
story can be very fine indeed. We have many 
examples in Scotland, such as Michelle Mone; 
abroad, examples include Calvin Klein and Ralph 
Lauren. 

On the face of it, the bill appears to strike a 
balance, and I am minded to support it. However 
there are details that need clarification and further 
consideration. An issue that must be reviewed is 
the extension of the period during which a debtor 
contribution may be made from 36 to 48 months, 
which members mentioned. If we want to strike a 
balance between the interests of debtors and 
those of creditors, the provision is unusual, 
because there seems to be little evidence that the 
change will benefit either group. I would be 
interested in hearing more about that. 

The technical committee of the Association of 
Business Recovery Professionals questioned the 
benefit to creditors, and charities such as 
StepChange Debt Charity raised the real prospect 
of broken repayment arrangements and increasing 
debt defaults. Indeed, a number of bodies pointed 
out that the only certainty that the change would 
bring would be the consequential payment of 
trustee fees, a point that I am sure is unrelated to 
the Insolvency Practitioners Association’s broad 
support for the proposal. 

Given that the proposal was omitted from the 
initial consultation, and given that many 
respondents to the committee commented on the 
lack of evidence to support the change, the 
Government must carefully consider its position. 

Mike MacKenzie: I appreciate that the member 
did not have the benefit of sitting through all the 
evidence sessions in the committee. However, will 
he take it from me that we heard absolutely no 
evidence to support the proposal that the 
extension to 48 months was a bad thing? 

Cameron Buchanan: That is a difficult question 
for me to answer as I was not on the committee. 

On the debt advice aspect, I am sure that many 
other members will draw attention to the weight of 
evidence pointing to how the free money advice 
sector will cope with any extra demand. I am 
aware that the Government’s position is that we 
are looking at an estimated 6 to 8 per cent 
increase in the volume of cases that are dealt with. 
However, as a number of groups that gave 
evidence pointed out, many free advice providers 
are already at capacity and, regardless of how 

small the added increase may appear, there is no 
more room at the debt advice inn. 

The other feature of our debt solution framework 
that the bill must ensure is that there is a good 
deal of flexibility. That issue apparently cropped up 
in relation to a number of different aspects, the 
most obvious of which is the proposed common 
financial tool. As the committee report stated, 
there must be scope to 
“amend, qualify and justify the data around the debtors’ 
income and expenditure”. 

The Law Society of Scotland was among those 
who warned of the dangers of such a tool 
becoming too prescriptive. We should heed those 
warnings. Indeed, it is that same sense of flexibility 
that would seem to drive the Government to 
formalise arrangements over payment breaks—
another aspect that we broadly welcomed. 

Of course, the danger is that in making statutory 
provision for such breaks we lose the degree of 
flexibility that is already there in practice. We must 
therefore have clarity from the Government on 
how it will ensure that there is sufficient scope with 
its proposals to adapt to debtors’ changing 
circumstances. 

The one issue in the bill on which there is a 
clear difference of view between the committee 
and the Government is the ending of automatic 
discharge, which will have to be reconsidered at 
stage 2. We would all agree with the 
Government’s motive to provide a stronger link 
between debtor co-operation and discharge. 
However, there was a great deal of evidence 
about the difficulties of objectively judging whether 
someone has been co-operative, particularly when 
judged against the proposed statement of 
undertaking. Again, there must be sufficient 
flexibility in the proposals for those who are 
affected by changes in circumstances. Any moves 
to remove automatic discharge should be 
approached with extreme caution. 

While I wait for the Government to clarify its 
position on a number of those issues, I am content 
to support the general principles of the bill at stage 
1. 

The Presiding Officer: We move to the open 
debate. We are pretty tight for time so I would 
appreciate it if members could keep to their 
allotted time, which is six minutes. 

15:22 
Mike MacKenzie (Highlands and Islands) 

(SNP): I thank the committee clerks and advisers 
and all those who gave evidence to the committee 
and assisted us in a useful examination of the bill. 
I would particularly like to thank those who gave 
evidence in private and who shared with us their 
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difficult and painful experiences as they wrestled 
with their debts and with a system for dealing with 
those situations that is not always as good as it 
could be. 

It became apparent when taking that evidence 
that most of the people who fall into debt do so not 
because they lack ability in balancing their 
budgets or controlling their finances, but through 
misfortune and events beyond their control. Like 
the committee, I welcome the bill because it is 
necessary to update and improve the processes 
for dealing with debt and seek ways to be fairer to 
creditors and debtors. I fully support the bill’s aim 
to ensure that appropriate and proportionate debt 
management and debt relief mechanisms that are 
fit for the 21st century are available to the people 
of Scotland. 

There has been some criticism from Opposition 
members that the legislative programme for this 
year is insubstantial, that Scotland is on pause 
and that bills such as this are unimportant. I was 
sorry to hear Jenny Marra, for instance, suggest 
that this afternoon. However, like me, I think that 
my fellow members on the committee would 
disagree with that view and would wish to refute it. 

The bill amends the Bankruptcy (Scotland) Act 
1985. Imagine if we were restricted to running our 
computers on the software available in 1985. To 
the extent that legislation is like a society’s 
software, most members would agree on the need 
to update and amend legislation when we become 
aware of faults and where improvements can be 
found. The bill might seem to be unimportant, but 
only to someone who is fortunate enough not to be 
in difficulty with debt or to someone who is not 
unlucky enough to be a creditor who has not been 
paid. 

During our scrutiny, it became obvious to the 
committee that this is a complex and technical bill. 
That means that there is all the more need for 
advice to be mandatory for those seeking the most 
appropriate debt solution and not merely the 
solution that is most convenient for their trustee. 

Along with that, there is a necessity for that 
advice to be consistent, and that is why it is 
important that there should be only one debt tool. 
Although I am sure that the other tools have merit, 
no one was able to explain to the committee what 
their superior merit was and, therefore, the choice 
of the money advice tool seems as good as any 
other choice. I was glad to note that the tool offers 
flexibility, so that it is capable of responding to 
individual circumstances or difficulties. That seems 
to be essential if such a tool is to be successful 
and to be the basis of calculating debt solutions 
that are fair and manageable for debtors. 

I think that it is worth noting that, in seeking 
solutions that are fair and manageable for debtors, 

the best interests of creditors should also be 
served, since there is no virtue whatsoever in debt 
solutions that prove to be unmanageable. 

I must say a word about creditors, because their 
interests are sometimes neglected. An important 
aspect of any debt solution is the need to be fair 
also to creditors who have provided goods or 
services in good faith, in the expectation that they 
will be paid. I do not share Jenny Marra’s view that 
the status quo is acceptable. The committee heard 
evidence that returns to creditors are something of 
the order of 17p in the pound. That does not seem 
to me to be supportive of entrepreneurship in the 
way that Jenny Marra described.  

We heard from people who had entered into 
bankruptcy but who earnestly wished to pay any 
money that was due, for the sake of their self-
esteem. Extending the repayment period to 48 
months for those who are able to make repayment 
is, therefore, reasonable. Despite some concerns 
about the possibility of that leading to defaults in 
payment, we were not presented with any 
evidence to back up that concern. 

Hanzala Malik (Glasgow) (Lab): The member 
suggested that there was no evidence that people 
were opposing the four-year period. However, 
many organisations, including Money Advice 
Scotland, said that, in this economic scene, it did 
not make sense to increase the period. There was 
disagreement. 

Mike MacKenzie: Mr Malik is correct in what he 
says, but he and I perhaps have a different 
standard of evidence. I do not think that someone 
merely saying, “I don’t think that the proposal is 
good,” constitutes evidence. 

I see that Murdo Fraser is shaking his head, so I 
will try to clarify the issue. If those who opposed 
the proposal were able to point to studies of 
situations in other countries where such a 
proposal had led to an increase in breakages, I 
would have accepted that as evidence. However, I 
do not think that just saying, “I don’t like it,” is good 
enough. 

At the heart of this matter is the need to strike a 
careful balance between the interests of debtors 
and creditors. 

Before I finish, I must pay tribute to the 
Accountant in Bankruptcy. In my dealings with it, 
on behalf of constituents, it has been efficient and 
fair-minded. I am pleased, therefore, that it will 
play an increased role in the provision of debt 
solutions that are efficient, fair and reasonable. 

15:28 
Kezia Dugdale (Lothian) (Lab): I draw 

members’ attention to my entry in the register of 
members’ interests, where I have noted that I am 
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a Co-operative Party MSP and a member of 
Capital Credit Union. That will become relevant in 
a second. 

I have a particular interest in this debate, due to 
the campaign that I have been leading on payday 
lending. It is important to recognise the changing 
nature of personal debt in Scotland and the 
degree to which it is becoming a bigger and bigger 
problem. 

Payday loan companies have been booming 
only since 2008 and it was in 2012 that they 
reached a £2.2 billion share of the UK economy, 
with 8 million payday loans being issued that year. 
That poses new challenges for the bankruptcy and 
debt advice landscape, because people find 
themselves spiralling into debt at a far faster rate 
than previously, and the debt is created over 
smaller amounts of money, as was mentioned in 
last week’s debate. The fact is that £5,000 
borrowed from a payday loan company is far more 
significant than £5,000 borrowed in the form of a 
personal loan. We need to understand the role 
that differing interest rates play in that process. 

I welcomed the Government’s changes to the 
debt arrangement scheme earlier this year, 
because I had been campaigning for them 
alongside the Govan Law Centre. Those changes 
were important because it used to take three 
months for people who applied to the debt 
arrangement scheme to get on it and, during that 
application period, their debt continued to accrue 
interest. If they had borrowed from Wonga, their 
debt would still be subject to a monthly interest 
rate at horrific annual percentage rates. The step 
that the minister took to freeze interest rates at the 
moment that a person applies for a debt 
arrangement scheme was very important and has 
made a considerable difference to the lives of 
people who have that type of debt. 

Given that the minister was so willing to listen to 
campaigners earlier this year, I had high 
expectations for the bill and I thought that he 
would come forward with some more progressive 
ways and means of taking on payday loan 
companies. I am afraid that I was disappointed to 
read the detail of the bill and I will go into three 
aspects of that. 

We have already touched on the issues around 
discharge moving to a 48-month period and I want 
to try to address some of them. I am afraid that the 
minister is wrong: there is a distinct difference 
between an individual voluntary agreement and a 
statutory bankruptcy process; they are not the 
same thing. I ask the minister to find a comparable 
situation in the UK where a bankruptcy measure 
exists for more than three years. Jenny Marra is 
right when she says that it is the longest such 
period anywhere in the UK, yet the minister 
dances on the head of a pin to deny that. 

I am keen to look at who supports the minister’s 
position. The evidence shows that not many 
significant organisations support him; in fact, a 
broad range of opposition, from Lloyds Bank to 
StepChange Debt Charity, opposes his position on 
the four-year issue. Uniquely, he has managed to 
get the Consumer Finance Association, Citizens 
Advice Scotland and Money Advice Scotland on 
the same page in their opposition. Who would 
have thought that the trade association for payday 
loan companies would agree with Citizens Advice 
Scotland that what the Government is saying is a 
bad thing? 

Fergus Ewing: I repeat that 32 of the 
respondents to the consultation wanted a payment 
period of five years—longer than we proposed. 
That is a fact and I will write to Kezia Dugdale to 
list those 32 respondents. 

I am still waiting for an answer to what seems to 
be a mysterious event. If the Labour members are 
so strongly opposed to a four-year period of 
repayment—which seems to be the main reason 
that, contrary to what they did in committee, they 
will now oppose the bill—why did they agree to a 
four-year repayment period for protected trust 
deeds, which is simply another insolvency 
procedure? 

Kezia Dugdale: I will be delighted to answer 
that point, which I will do in two parts. First, we 
heard new evidence from StepChange that to 
move from three to four years could increase the 
default rate by 15 per cent. Far from getting more 
money paid back into the system, the mechanism 
of going from three to four years could lead to 
more people defaulting and less money going 
back into the system. That is quite a compelling 
argument. 

The second point is about supporters of the 
Government’s position on the issue. I find myself 
sitting against my credit union colleagues on the 
issue, because the Association of British Credit 
Unions Ltd Scotland supports what the 
Government is doing. I will address why I think 
that that is. I am a proud member of a credit union 
and a critical part of our debtbusters campaign is 
the promotion of credit unions, but I think that their 
support for the Government on this issue is led by 
the fact that, very often, they are at the end of the 
queue in the debtor process. They do not have 
preferred creditor status, so they are at the end of 
the queue when people pay back their debts. 
Further to that, they charge much lower interest 
rates, so they need people to pay back over a 
longer period to recoup the cost of lending. In that 
sense, it is no real surprise that credit unions 
support the Government’s position. 

The other issue that I raise in regard to that is 
that credit unions constitute only 0.5 per cent of all 
debts held in bankruptcy. Although I support credit 
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unions and I understand the minister’s point, he is 
making a change to the system that does not 
reflect 99.5 per cent of the debtor’s estate. He 
shakes his head, but I would like to hear why that 
is not the case and I am happy to take an 
intervention on that point. 

Fergus Ewing rose— 

The Presiding Officer: You may well be; but, 
minister, Ms Dugdale has 30 seconds to end. 

Kezia Dugdale: Perhaps the minister can come 
back to that in his closing speech. 

I will make a small point about the MAP cap—
the minimum asset process cap. Currently 100 per 
cent of people can access the MAP. There is no 
cap at the moment, but the minister is introducing 
a cap that will mean that 75 per cent of people can 
access that process. An example of somebody 
who would fall out of it is somebody who becomes 
ill, has their house repossessed, and finds 
themselves in a position in which they are on 
benefits, have no assets but might have mortgage 
arrears. That type of person will be excluded by 
what the minister proposes. An insolvency 
practitioner gave me that case study and I would 
be delighted to write to the minister about it. 

There is a lot more to say about financial 
education, but my time has run out. There is a 
multitude of reasons why I cannot support the 
minister today. 

15:35 
Joan McAlpine (South Scotland) (SNP): Later 

today, my colleague John Wilson will lead a 
members’ business debate on the 12 days of 
debtmas, as the minister said. Rather than 
overlapping, the two debates complement each 
other. The 12 days of debtmas is a Scottish 
Government campaign that warns people against 
payday loans and encourages them to join a credit 
union instead. 

As Kezia Dugdale said, credit unions have given 
important written and oral evidence that informs 
the Economy, Energy and Tourism Committee’s 
report on the bill. I will look more closely at what 
they said about the bill, given their widely 
recognised role as responsible lenders whose only 
interest is the financial wellbeing of their members, 
as opposed to that of shareholders, investors and 
highly paid banking executives. Credit unions are 
also in a position to lend to groups who might 
otherwise have difficulty in accessing finance. 

I was pleased that ABCUL welcomed many key 
measures in the bill. In its submission to the 
committee, it singled out a number of measures 
for praise, including the requirement for anyone 
who seeks debt management or statutory debt 
relief to receive advice from an approved money 

adviser, although it emphasised that that person 
should be independent, which makes a lot of 
sense. 

ABCUL welcomed the measures on financial 
education, and the adoption of a single standard 
financial tool to calculate contributions in debt 
repayment programmes, protected trust deeds 
and bankruptcies. Crucially, it welcomed the 
proposal to extend the repayment period for 
protected trust deeds from three to four years, as 
well as the proposed power for the Accountant in 
Bankruptcy to refuse to discharge a debtor who 
has not complied with the terms of their 
bankruptcy and who has not co-operated with their 
trustee. 

As the minister said, debt—particularly 
unmanaged debt that leads to bankruptcy—is one 
of the major problems that face the people of 
Scotland in the 21st century. We must take steps 
to address it, and the bill will do that. Many people 
run up debts for all sorts of reasons, not least the 
financial crisis, unemployment and illness. It is in 
no one’s interests to keep those people in an 
extended state of penury—that would be 
inhumane and bad for the country’s economic 
confidence, particularly in relation to encouraging 
entrepreneurship—but the bill will not do that. It 
makes an effort to balance the needs of debtors 
and creditors. 

I welcome the minister’s announcement, in 
response to the committee’s concerns about 
debtors, that he intends to raise the cap on entry 
into the MAP from £10,000 to £17,000 of debt. 
That will directly benefit the most needy. However, 
as my colleague Mike MacKenzie said, we must 
recognise that debtors are not the only victims of 
debt. Small creditors are often crippled when their 
bills are not paid. 

As a substitute member of the committee, I 
raised the case of an arm’s-length organisation in 
my constituency—dgArts—that collapsed two 
years ago while owing money to a lot of small 
businessmen and artists. When the committee 
took evidence, those creditors had still not been 
paid. One creditor—one of my constituents—
contacted me to say that he was owed £1,200 and 
that he was being offered 12p in the £1, which is 
below average and would leave him with 
considerably less money than the insolvency 
practitioner charged per hour to administer the 
scheme over two years. 

As ABCUL made clear in evidence, there are 
too many cases in which the main beneficiary of 
insolvency is the insolvency practitioner. 

Kezia Dugdale: What the member says is right. 
Does she think that credit unions should have 
preferred creditor status in such a process, so that 
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they would be further up the queue when debts 
are paid back? 

Joan McAlpine: I agree with that. 

Frank McKillop of ABCUL made it clear in oral 
evidence that he feels that creditors are at the 
back of the queue when there is an insolvency. He 
pointed to cases in which a debtor entered a trust 
deed and made no discernible adjustment to his or 
her lifestyle—to the extent of continuing to enjoy 
luxury holidays. 

There has long been a concern about the 
transparency of protected trust deeds and the fact 
that the high costs of fees and outlays can 
sometimes swallow up any return to creditors. The 
bill is designed to address that through the 
standard financial tool. As the minister pointed out 
to the committee, a third of protected trust deeds 
pay no dividend whatsoever. In some trust deeds, 
more than half the moneys that are gathered go 
on administration costs, which can often rise by as 
much as a quarter over the lifetime of a case. 

It is often said that insolvency practitioners have 
been the biggest beneficiaries of the crisis that 
began in 2008. An extreme example of that might 
be the £40 million in fees accumulated by the 
administrators of Woolworths after its collapse. We 
are not dealing with that scale of insolvency here 
but, on a much smaller scale, abuses do occur. 
That is why I very much welcome the support that 
has been given to the bill by the Economy, Energy 
and Tourism Committee. It is a progressive bill 
that I am happy to support. 

15:40 
Alison McInnes (North East Scotland) (LD): 

The Scottish Liberal Democrats welcome the fact 
that the Scottish Government is taking steps to 
ensure that people are able to access the debt 
management that they need. We believe that the 
policy aim of the bill 
“to ensure that appropriate, proportionate, debt 
management and debt relief mechanisms are available to 
the people of Scotland” 

is fundamentally sound. We will therefore vote for 
the bill at decision time. 

Although the ambition of the bill is laudable, we 
have a number of concerns—some of which have 
already been raised by other members—which I 
hope will be addressed at stage 2. First, we must 
ensure that there is sufficient support for the 
financial advice and education sector. We 
therefore support the committee’s view that more 
work is needed on the provisions for the advice 
sector to establish whether the requirement for 
money advice will place an additional burden on 
those who offer advice. 

We also share the view that a pilot financial 
education project—or, at the very least, careful 
monitoring of financial education outcomes—may 
be helpful before mandatory provision, as set out 
in the bill, is introduced. It seems to me that there 
is little point in having an enforced system of 
financial instruction if it cannot be shown to have a 
positive impact. 

Of course, the debt advice that is given to 
individuals in what can be very difficult and 
stressful situations must be the right advice, given 
in the right manner and in a timely fashion. There 
should therefore be recourse for people who are 
given bad advice. 

We very much welcome the work of the 
Accountant in Bankruptcy and Money Advice 
Scotland on developing a module for a national 
standard for financial capability education. 
Learning how to budget and manage money better 
is an invaluable skill to teach our young people. 
Education early in life on money management and 
financial services is essential if we are to ensure 
that our young people have the life skills that they 
will need throughout adulthood. 

I have listened to the minister’s points. 
Nevertheless, we continue to have reservations on 
the extension of debtor contribution orders to 48 
months. The four-year bankruptcy would mean 
that those who are in very difficult financial 
situations would pay for longer, which may cause 
additional financial hardship. That could lead to 
debtors breaking agreed payment schedules, as 
we heard from Hanzala Malik. I think that Margaret 
McDougall also raised that as a concern during 
consideration of the bill. 

We agree that those in debt should be made to 
pay back what they can but there is a fine line 
between ensuring that people pay creditors what 
they can and pushing people into further financial 
hardship and misery. 

Fergus Ewing: Does Alison McInnes accept 
that under the debt arrangement scheme, the 
average period is in excess of six years and that 
therefore debtors who can pay are paying for six 
years, which is two years longer than those who 
enter into debt relief options, either bankruptcy—
under these proposals once they are 
implemented—or protected trust deeds, for which 
the period will be four years. 

The Presiding Officer: I can give Alison 
McInnes a wee bit of extra time for taking that 
intervention. 

Alison McInnes: Thank you very much. 

I note what the minister says and of course he is 
correct and I must correct myself—it was not 
Hanzala Malik who made that comment. It was 
Kezia Dugdale who pointed to the increase in the 
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debtor default over the longer period. I think that 
we do need to consider carefully where we are 
going with that four-year period. 

On the removal of judicial involvement and the 
increased role of the AIB, we share the concerns 
that were raised by the Law Society of Scotland. 
The Law Society argues that judicial determination 
is a fundamental right in cases of sequestration 
and that conflicts of interest arise with the 
proposed increased scope of the AIB. 

Others have raised concerns about conflicts of 
interest. For example, the Royal Faculty of 
Procurators in Glasgow stated in its submission: 

“from the point of view of natural justice it would be 
inherently unfair that the party who decides to seek a 
bankruptcy restriction order is also the party which 
considers counter representations by the debtor and is the 
party who ultimately decides whether or not to grant the 
restriction order.” 

Jenny Marra: Is Alison McInnes aware that the 
Government states in its own policy memorandum 
on the bill that one of the reasons for transferring 
functions from the courts to the Accountant in 
Bankruptcy is the pressure that our courts are 
under from the increasing amount of business, 
which the Government is not helping by closing 
our local sheriff courts? 

Alison McInnes: Of course, Jenny Marra 
knows that I entirely agree with her on that. 

We must be sure that the bill is true to its policy 
aim of providing appropriate and proportionate 
debt management and debt relief mechanisms for 
our citizens. We should not muddy the waters with 
changes that are aimed at producing something 
that is no more than simply administratively 
comfortable or easy. 

We support the committee’s view that a cautious 
approach must be taken to the proposal for a six-
month discharge period under the minimal assets 
process. We hope that the Scottish Government 
will undertake to publish a report on the impact of 
early discharge after a year, with a view to making 
improvements if necessary. 

Finally, we are cautious about the ending of 
automatic discharge, and we would like the 
Government to reconsider its position on the 
matter. If necessary, grounds for deferral under 
current arrangements could be widened to include 
debtor co-operation, which we feel would be a 
better way forward. 

We will support the bill at decision time, but 
there is still a lot of work to do. Our future support 
for the bill will depend on whether the concerns 
that I and others have raised are properly 
addressed at stage 2. 

The Presiding Officer: We have a little time in 
hand, so if members take interventions I will 
compensate them. 

15:46 
Nigel Don (Angus North and Mearns) (SNP): 

To go back to basic principles, I think that we are 
clear that we need to get these Scottish folk back 
into economic society. Those who have finished 
up by not being able to pay their debts should 
regard bankruptcy as a last resort that is designed 
to provide rehabilitation and to enable them to 
make a fresh start. Those who have serious and 
unmanageable debts need to be relieved of them 
in such a way that they can get back into life. 

I like the idea of a financial health service, which 
is why I will begin by reflecting on what we teach 
in our schools. Do we teach our children at home 
and at school to look after themselves, their 
bodies and their minds? I think that we do, 
because it reduces the demands on the national 
health service later on. Undoubtedly we should, in 
our schools and our homes, encourage our 
youngsters to understand how to manage money 
in such a way that they will do so safely later in 
life. 

Those who do not manage their money carefully 
and therefore finish up in a financial mess, should, 
as debtors, be forced to rethink their financial 
activities and to repay what they reasonably can. 
They should then be discharged, which is what 
bankruptcy is all about. 

I do not have the answer to every question that 
has been raised in the debate so far—I will leave 
that to the minister—but some members have 
referred to payday loans and credit unions. 
Perhaps we should consider whether those are 
actually business suppliers. Let me put it this way: 
they are suppliers of credit to businesses that are 
going bankrupt. It seems that most people in 
business who go bankrupt do so once they have 
squeezed their suppliers’ credit as far as it can go. 
I am not convinced that payday loans or credit 
unions have much to do with that entrepreneurial 
problem. They undoubtedly have much to do with 
individual people finishing up bankrupt, but I doubt 
that that has much to do with entrepreneurship, so 
I ask members to consider that in their further 
discussions. 

I noted Mike MacKenzie’s comment that most 
people who go bankrupt do so due to events that 
are totally outside their control. That suggests that 
one of the things that we need to teach, and not 
just at Harvard business school, is that people 
have to be able not only to add up the pounds, 
shillings and pence on each side of the balance 
sheet—I am betraying my age there—but to 
understand that prudence is a pretty useful thing 
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and that if their business has one big debtor, they 
are considerably at risk. 

I will pick up one or two issues that other 
members have not addressed. I like the idea of a 
common financial tool, as consistency has a lot of 
a merit, and I note the minister’s suggestion that it 
is more sustainable, which seems to fit the basic 
purpose. 

I note the proposal that money should be 
deductible from wages, which seems pretty 
reasonable. There were objections to that from 
members who pointed out that some folk would 
lose their jobs in those circumstances. I express a 
lot of sympathy for that position, but if someone 
puts themselves in such circumstances, they have 
to live with the consequences. Generally, if 
someone does not keep up with payments, the 
idea of deducting them from their wages seems to 
have some merit. 

Kezia Dugdale: Will the member clarify whether 
I heard him correctly? Does he think that it is 
appropriate for creditors to be able to go to an 
individual’s employer and try to seek payment of 
the debt from them rather than from the individual? 

Nigel Don: Only in circumstances in which it is 
claimed that the individual is employed, could be 
paying the sums and has failed to make the 
agreed payments on two successive occasions. 
That is where we are. I will leave it there. The 
question has been asked. 

We propose to replace the low income, low 
assets scheme with a minimal asset process. The 
minister has already answered most of the 
questions about that proposal that were raised at 
the committee. The restrictions on the LILA 
scheme are clearly not adequate because people 
have been trying to get into it when that would be 
inappropriate. I get the impression that only 75 per 
cent of those who are currently trying to get into 
the LILA scheme may be in the right place. The 
minister is to be commended for his approach. 

I will briefly address the further changes that 
have been proposed so that the courts will no 
longer have to consider a case when someone 
goes to the Accountant in Bankruptcy.  

Reducing the load on our courts is a good 
thing—full stop. It reduces the total costs left, right 
and centre. I would expect sheriffs and lawyers not 
to think that the proposal was a good idea and, in 
their shoes, I would say the same thing. I ask that, 
as we go through stage 2, everybody reflects on 
where the balance might sensibly lie. If there is a 
genuine conflict of interest, it might—and probably 
would—be appropriate to go to the court. If it is 
necessary to value contingent debts, the courts 
might well be better placed to do that, although I 
suggest that there might be others who are also 
well placed to value contingent debts. 

A little bit more thought might need to be given 
to some of the details in the bill. It is clearly 
heading in the right direction, but I would 
commend our giving a little bit more thought as to 
how some people finish up in the situations that it 
addresses. 

The Deputy Presiding Officer (Elaine Smith): 
I call Hanzala Malik, to be followed by Christian 
Allard. I understand that we have some time in 
hand to compensate for interventions. 

15:52 
Hanzala Malik (Glasgow) (Lab): I am honoured 

to be given the opportunity to speak on the 
Bankruptcy and Debt Advice (Scotland) Bill. We 
recognise that it needs to strike a fine balance 
between helping people who are in financial 
difficulty to manage their money and helping 
creditors to get the money that is owed to them. 

Mandatory money advice might be a good idea 
in theory, as that would mean making advice 
compulsory before someone enters any form of 
debt solution, but I have doubts about its practical 
application, as the free advice sector is shrinking 
and does not have the resources to deal with 
increased demand. A shortage of good-quality 
advisers might cause delays in people accessing 
proper solutions or lead to people taking poor 
advice. I suggest that money advice should not be 
compulsory for first-time applicants. 

There are other components of the bill with 
which I do not agree, not even in theory. One 
major stumbling block is in section 4. The 
proposed debtor contribution order, which will 
require the debtor to make payments to his or her 
creditors over four years rather than the current 
three years, is unhelpful. 

During the evidence sessions, no one gave any 
explanation of why the period should be 
increased. There was a lot of opposition to the 
proposal, however, and a range of organisations 
suggested that we retain the current three-year 
period. Money Advice Scotland went so far as to 
say that 
“it does not make economic sense to increase the period of 
bankruptcy” 

from three to four years. 

People may say that we need evidence. I stress 
to the minister that, as an elected representative, I 
may get three or four people coming to me for 
bankruptcy advice in a month, but the people who 
work at the coalface are getting three or four 
people a day coming to them for advice. I cannot 
imagine anybody more expert in the issue than 
them. They understand and take on the 
responsibility, and they understand people’s 
wishes. They understand the difficulty that 
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vulnerable people go through and see the 
hardship at first hand. So, when they say that 
three years is appropriate, I take that seriously—I 
do not dismiss it out of hand. 

Fergus Ewing: I understand the point that the 
member is making. However, I do not understand 
why, if he thinks that the period of four years is 
wrong, he supported a period of four years for 
protected trust deeds, which is the other type of 
insolvency, when the matter came before him. 
Why did he support four years for one type of 
insolvency but does not for another insolvency 
process? 

Hanzala Malik: All that I can say to the minister 
is that, when I listened to the evidence that was 
given to the committee by the experts, who 
explained to me the difference that one year would 
make to a family, that made sense to me. It made 
me understand the real plight of vulnerable people 
in our society. Although he and I are fortunate not 
to face those difficulties and hardships, with 
sleepless nights and children going without, those 
people do—they face those things day in, day 
out—and when the experts explain that to me, I 
listen, understand and take on board what they 
say. I hope that the minister will do the same. 

An open letter has been released that highlights 
the deep concerns of those who work at the 
coalface, who say that the bill is unhelpful. A 
number of signatories to the letter have suggested 
that it is not right. Money advisers from across 
Scotland, led by Govan Law Centre, have said so, 
and those are the people who work in the field day 
in, day out. [Interruption.] I have to take that on 
board, and I have to recognise the voices of 
people who are concerned and the voices of those 
who are going through hardship. There is no point 
in representing people if we are not going to take 
on board the needs of our communities. 

Reducing the bankruptcy fee from £200 is £100 
is going in the right direction, but I genuinely feel 
that some people cannot afford even that. Perhaps 
we can reconsider the fee and possibly do away 
with it altogether. There are still people out there 
who cannot afford it, and because of that they will 
not enter voluntary bankruptcy. As a result, they 
have to endure more hardship. 

I am not convinced that the bill is balanced as it 
should be or that through it we are going to 
represent those in our community who need 
support and help. I make a plea, for them, that we 
consider the issue seriously, taking on board their 
concerns. [Interruption.] We must represent their 
needs by looking again at flexibility and—
[Interruption.] 

The increase in the threshold from £10,000 to 
£17,000 is a good idea, although the Government 
may want to index link that so that we do not need 

to amend the legislation later on. However, the 
period of four years is unfair and unreasonable. 

The Deputy Presiding Officer: Thank you, Mr 
Malik. I am sorry that your speech was interrupted 
by a mobile device. I remind all members that 
such devices are allowed in the chamber for the 
purpose of delivering speeches and nothing else. I 
ask members to check that their mobile devices 
are switched to silent if they are using them for 
that purpose. 

15:59 
Christian Allard (North East Scotland) (SNP): 

Listening to Jenny Marra, I was reminded of a 
quote attributed to the United States President 
George W Bush: 

“The problem with the French is that they don’t have a 
word for entrepreneur.” 

It seems that the problem with Scottish Labour is 
that it does not know the meaning of the French 
word “entrepreneur”. 

I should explain that I joined the Economy, 
Energy and Tourism Committee only recently. As 
a substitute member of the committee, Joan 
McAlpine, who has already spoken in the debate, 
will have attended more meetings than me. 
Nevertheless, I was delighted to hear that our 
committee supported the Bankruptcy and Debt 
Advice (Scotland) Bill at stage 1. I am particularly 
impressed with the wide support from 
stakeholders that the Scottish Government has 
received on the bill. The bill is needed and I, too, 
welcome it. 

Many years ago, like many other working single 
parents, I experienced a level of personal debt that 
I found difficult to manage at the time, although I 
made sure to keep all my creditors informed of my 
financial situation and sent them regular updates. 
The reason for that was simple: I managed a 
seafood export business and spent a lot of my 
time chasing slow payers in order to avoid bad 
debts. I therefore saw both sides of the problem. 
The Scottish Government does, too, and I 
congratulate it on its balanced and responsible 
approach to improving the debt management 
mechanism while respecting the rights of both the 
creditor and the individual caught in a spiral of 
debts.  

Irresponsible banking practices have brought to 
many countries debt levels that their Governments 
are struggling to cope with. The same banks have 
been pushing businesses into factoring 
arrangements that protect only the bank, thereby 
failing the struggling businesses and their 
creditors, who end up paying for another form of 
irresponsible lending. 
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Banks who pushed their customers to take on 
more loans in the UK did so because of 
competition. We have all seen the television 
adverts, and we have all answered unsolicited 
phone calls telling us how easy it is to borrow 
money whatever our financial situation. 

I am delighted that the minister came to 
Aberdeen to launch the 12 days of debtmas 
campaign with one of the organisations that are 
involved in responding to that level of unsolicited 
loans. In my North East Scotland region, a number 
of organisations provide help to those who are 
struggling with debt. In Aberdeenshire, Gordon 
Rural Action covers the towns of Ellon, Huntly and 
Inverurie and their substantial rural heartlands. Its 
money advice service aims to help people gain 
control of their financial affairs and achieve the 
best possible outcome. It has a number of advice 
centres, and home visits can be arranged for 
those who are less able to travel. In 2012-13, 
Gordon Rural Action dealt with 14,718 issues. It is 
currently handling more than £13 million of debt on 
behalf of its money advice clients—it uses the 
Citizens Advice Scotland advice system to do that.  

Dundee City Council welfare rights team gives 
advice about debts and helps, in various ways, 
people who owe money and are having problems 
paying it back. It does not make any judgments 
about why the people who come for advice are in 
debt; its job is to help sort out the problem, 
regardless of how the debts arose. It also 
conducts outreach clinics across Dundee. 

Citizens Advice Scotland also provides 
invaluable advice and support for those in debt, 
with bureaux in a number of locations across the 
north-east, including one in my home town of 
Westhill. Its website also provides useful 
information on how to stay out of debt over the 
Christmas period. The point is valid. 
Unemployment in Westhill is at 0.6 per cent. It is a 
very rich town and I am very proud to live in such 
a fantastic place, but it has debt problems, too, 
and receives the same amount of unsolicited 
phone calls as the rest of Scotland. 

I recognise the progress made in tackling the 
level of personal insolvencies, with more debtors 
opting for the debt arrangement scheme. The 
Scottish Government’s efforts and actions to raise 
awareness of the scheme have brought a 
decrease of more than 10 per cent compared with 
last year, which is a positive outcome, despite the 
financial climate in the UK. How much more can 
we do?  

The culture of payday loans must be 
challenged, and we, across the chamber, should 
make it very clear that a cap on payday loans 
must come sooner rather than later. As we heard, 
the minister has called on the UK Government to 
put the cap in place as early as April 2014. 

The political parties in the better together 
coalition are invited to make a positive contribution 
to discourage irresponsible credit before the 
referendum in September 2014. By failing to act, 
Westminster is sending a strong message to 
people who live in Scotland: it is only by having 
the powers of independence that we can bring 
payday lending under control. 

On page 400, in response to question 74, the 
white paper states: 

“With independence, the Scottish Government will be 
able to act on issues that are of particular concern for 
Scottish consumers, such as pay day lending and nuisance 
calls. For example, this Government would introduce a cap 
on short-term interest rates, similar to those in place in 
many countries in Europe, Japan, Canada and some US 
states. The current Scottish Government plans to regulate 
the advertising of pay day lenders and place restrictions on 
the ‘rolling over’ of loans.” 

The white paper offers a vision for Scotland’s 
future. It is not only a guide to an independent 
Scotland; it will also make a great Christmas 
present—debt free! 

16:05 
Margaret McDougall (West Scotland) (Lab): I 

certainly hope that I do not get the white paper in 
my Christmas stocking; I am sure that I will not. 

As a member of the Economy, Energy and 
Tourism Committee, I look forward to taking part in 
the debate. The bill is designed to ensure that the 
people of Scotland have access to fair and just 
processes of debt advice, debt relief and debt 
management but, as it stands, it does not go far 
enough to protect people who are in debt and it 
could be seen to favour creditors. That is why I 
believe that it needs to be amended at stage 2 
before I could consider supporting it. 

There is much that I could talk about in relation 
to the bill, such as including access to bank 
accounts for bankrupts—on which I am glad that 
the minister has written to ask for advice—and the 
provision of money advice and how it could be 
resourced. The minister said that it is anticipated 
that around 500 more people would seek money 
advice, but money advice agencies are already 
under a great deal of pressure. I think that further 
resources need to be provided to help with the 
provision of such advice. 

Fergus Ewing: The point to bear in mind is that 
the bill will make it mandatory for people to take 
advice before they enter sequestration. The 
evidence shows that 92 per cent of those people 
who enter sequestration already receive such 
advice. I am anxious to establish the fact that, 
because only a relatively small number of people 
do not presently receive advice, the additional 
burden that will arise as a result of making it 
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mandatory for people to take advice will be 
proportionate and relatively manageable. 

The Deputy Presiding Officer: I will reimburse 
the member with the time for that intervention. 

Margaret McDougall: Thank you, Presiding 
Officer. 

“Relatively manageable” does not mean that the 
agencies concerned will have the resources to 
provide such advice. 

We received evidence to the effect that 
clarification is needed of what the bill means by 
“financial education”. Does that mean education in 
school or education that would be undertaken 
when someone enters a debt arrangement? 
Mention was made of the fact that such education 
could be provided electronically. As Mr Fraser 
said, that might throw up difficulties for some 
people in Scotland, particularly in rural areas that 
have slow broadband. 

Although I welcome the common financial tool, it 
would be better if provision for it were made on the 
face of the bill. That would future proof the 
measure and would mean—as Citizens Advice 
Scotland stated—that it could not be changed 
without full scrutiny. 

Having made those points, I would like to 
develop my argument on the extension of the 
period for debt repayments from 36 to 48 months 
and the proposals for the minimal asset process, 
which will replace the low-income, low-assets 
process. 

The proposal to increase the debt repayment 
period to 48 months is ill advised. Instead of 
offering debt relief, it will extend the period of 
hardship. Rather than meaning that people who 
are in debt will have more time to pay, it will mean 
another 12 months of payments to creditors and 
another 12 months of struggle, and it will increase 
the likelihood of their defaulting on the 
arrangement.  

The change would mean that Scots would have 
to pay back more to creditors than debtors in any 
other part of the UK. The majority of respondents 
to the consultation felt that it was not required and, 
indeed, that view was supported by a wide range 
of organisations throughout Scotland such as 
StepChange Debt Charity Scotland, Money Advice 
Scotland, Glasgow Central Citizens Advice Bureau 
and the Govan Law Centre. I heard the minister’s 
comments about what happens in England but, as 
my colleague Kezia Dugdale pointed out, he was 
comparing apples with oranges. Ms Dugdale also 
gave a very clear explanation of the difference 
between the two situations. 

Mike MacKenzie: Will the member give way? 

Margaret McDougall: I do not think that I have 
time to take another intervention. 

I simply ask the minister to reconsider at stage 2 
the proposed change from the current 36 to 48 
months. 

I will move on to the minimal asset process—or 
MAP, as it will be known—which will replace the 
low income, low assets route. As the committee 
heard in evidence and as we have heard many 
times this afternoon, the maximum fee level of 
£100 will still be prohibitive for many people. 
However, it is an improvement on the misguided 
increase to £200 for LILA, a move that Labour and 
Citizens Advice Scotland did not support.  

Citizens Advice Scotland said that having a fee 
will leave some debtors struggling to afford it, 
because it is very difficult for people to save up 
any money when they are in debt. Although I 
understand that the Accountant in Bankruptcy is to 
be self-financing, I would like the bill to be 
amended to allow the fee to be waived. The 
Accountant in Bankruptcy should have the powers 
to introduce a full exemption for individuals who 
meet certain criteria with regard to the ability to 
pay. 

Ideally there should be no fee but, if it is to 
remain in place, I believe that a fee waiver would 
go some way towards removing the barriers for 
those who genuinely cannot afford the £100. Let 
us remember that MAP is for people who are on 
benefits or have no assets and that, while they try 
to save for the fee, the interest on their debts will 
be increasing. 

I was also concerned about the proposal for a 
maximum debt level of £10,000 for MAP, given 
that there was no limit for LILA. I am pleased that 
the minister has reconsidered the matter and will 
raise the limit to £17,000, but I have to say that I 
heard no valid reason for making this particular 
proposal in the first place. StepChange estimated 
that in 2012 the average debt level of its clients 
was around £14,500, which means that 50 per 
cent of its clients would not have been eligible for 
MAP. Moreover, according to the Accountant in 
Bankruptcy’s own data, almost 65 per cent of 
current LILA clients would not be eligible. 

The Deputy Presiding Officer: You must draw 
to a conclusion, please. 

Margaret McDougall: The Carrington Dean 
Group, which offers financial advice, stated that 
the figure is too low and should be more in line 
with the average level of the debts of those who 
use the low income, low assets process, which is 
around £17,000. I am therefore very pleased that 
the minister has taken those comments on board. 
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16:13 
John Wilson (Central Scotland) (SNP): I 

welcome this stage 1 debate on the Bankruptcy 
and Debt Advice (Scotland) Bill. Every member 
will have their own experiences of dealing with 
constituents with debt problems. Some might be 
having trouble maintaining their home or paying 
their bills, while others might be suffering 
financially from the present financial situation or as 
a result of, say, relationship breakdown. 

The bill builds on existing statutory debt 
solutions and previous legislation. It is worth 
observing that the trend in pursuing one statutory 
debt solution—namely the debt arrangement 
scheme—has been growing. Demand for the 
scheme has clearly increased between 2005 and 
2012, with more debtors taking it up, and it is now 
becoming a common feature of society. I am sure 
that all of us will have heard the radio and seen 
the television advertisements for it, and I have no 
doubt that it has contributed to the 14.7 per cent 
decrease in personal insolvencies. 

Many people would like to pay what they owe, 
but the situation gets ahead of them. It would 
perhaps surprise a lot of people that those who fall 
into debt are not always the type of people who 
our normal prejudices would suggest. I know 
people who can run the finances of firms and their 
work extremely well, but when it comes to 
personal finance, it is another matter—there can 
be a bit of a blind spot. 

There is no doubt that, as a result of recent 
tough economic times, people who could once 
service and manage debt are finding it 
increasingly difficult to do so. In many respects, 
we are dealing with a society that is changing over 
the years and experiencing structural changes, but 
it is important to recognise that the Scottish 
Government is attempting to tackle these matters 
head on. 

I am reassured that the desire to provide 
compulsory money advice and the requirement for 
financial education are at the heart of the bill. Such 
support is invaluable for those who find 
themselves floundering in a sea of financial 
troubles. Nigel Don referred to the fact that 
financial education is a requirement for a modern 
Scotland if we are to progress as a nation. I also 
support Nigel Don in saying that the Scottish 
Government’s description of the bill as a financial 
health service should be considered apt. 

The trend for credit card companies to 
consistently take minimum payments from 
customers creates a situation in which overall debt 
takes significantly longer to reduce. The home-
owning democracy and credit boom that have 
been promoted in Scotland since the 1980s have 
come at a price, especially in times of financial 

downturn. As I have stated, debt levels have 
increased. That can be attributed to rising 
demands, whether from finance agreements or 
energy costs. Real wages have not increased 
correspondingly in recent times. 

In many instances, there has been real concern 
that the processes involved in bankruptcy have 
been unnecessarily bureaucratic and that, 
although those in the know will have a good idea 
of how to protect themselves, the ordinary debtor 
can be at a loss and may not always know who to 
turn to.  

As I have stated, we all know about constituents 
who are, frankly, at their wits’ end and have 
resorted to ignoring phone calls or not opening 
mail when debts have been passed to 
enforcement companies. Being confronted by 
correspondence from enforcement companies or 
phone calls to employers, which a Labour 
colleague mentioned earlier, can be very 
intimidating, particularly for vulnerable people, and 
can lead to further health and social problems. 

Lenders need to be aware of the demands from 
those in the wider community, who own many of 
the financial institutions as taxpayers. Those same 
institutions want action to pursue their debts. 

The Economy, Energy and Tourism Committee 
stage 1 report quite rightly invites the prospect of 
both the UK and Scottish Governments having 
discussions with the financial sector on increasing 
contributions from the industry for debt advice. It is 
important that, in that report, the committee 
supported the idea of completeness across debt 
solutions. That is an important principle. People 
who are in debt are not stupid, but they need to 
make informed decisions. The need to find the 
right solution that tackles the debt management 
issue should be enshrined in legislation. 

On capacity issues for those who offer advice to 
people, including money advisers, it is important 
that minimum standards are maintained for the 
consumer. I am reassured that the bill’s intention 
is to support people in paying their debts while 
recognising the events that lead to financial 
difficulty. A balance has to be struck that protects 
creditors with respect to debtors acquiring 
additional assets, with a procedure put in place to 
make it easier for the case to be reopened. 

The bill has received broad support from 
practitioners such as Money Advice Scotland and 
the Association of British Credit Unions Ltd. I 
welcome the minister’s commitment to the issue, 
and it is worth highlighting that the Accountant in 
Bankruptcy expects to be able to meet the 
associated costs from within its existing budget. 

I ask Labour members to reconsider their 
opposition to the bill at stage 1 and to use the 
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opportunity at stage 2 to lodge amendments that 
they feel would be relevant to the bill’s progress. 

I welcome the stage 1 debate and the broad 
principles that are contained in the bill, and I look 
forward to the bill making the necessary progress 
through the Parliament and affording the 
necessary protection to those who are genuinely 
trying to tackle debt issues. 

16:19 
Alison Johnstone (Lothian) (Green): I, too, 

thank the Economy, Energy and Tourism 
Committee’s dedicated team of clerks, our adviser 
and the witnesses who contributed evidence. 

I welcome the fact that the Government and 
Parliament have given attention to bankruptcy law. 
Bankruptcy is one of those things in life that we 
hope we will never experience or need, but it is 
important to get it right for those who do end up 
needing help to get back on their feet and to sort 
out fairly who can and should be paid. 

A quick search of bankruptcy history reveals 
that it was not always that way. The practice of 
debt slaves in ancient Greece saw wives, children 
and servants forced into debt slavery to pay for the 
husband’s debts, and Genghis Khan’s laws 
apparently included the death penalty if people 
went bankrupt three times. I am therefore glad that 
we now see bankruptcy as a financial health 
service and a way to reform and reorder people’s 
finances to allow individuals, businesses and the 
economy to move on without unnecessary 
punishment. That said, there are some things in 
this bill that I would like to see changed, and I will 
come on to them in a moment. 

Debt, including consumer debt, has become a 
larger part of our lives, which the bill’s policy 
memorandum recognises. For example, payday 
lenders, which were largely on the periphery of 
most people’s lives until the financial crisis, have 
seen massive growth and now offer eye-watering 
rates on the high street and on television. If we do 
not tackle that issue, I fear that our new 
bankruptcy legislation will be accessed by more 
and more people in Scotland. 

People’s access to bank accounts while they 
are undischarged from bankruptcy was an issue 
raised in evidence. There is no point in having a 
financial health service if people cannot hold a 
bank account to help them carry out normal 
everyday chores such as paying bills. The minister 
has indicated that he is working on what can be 
done on that, so I look forward to revisiting the 
bank account issue at stage 2. 

I raised the issue of the proposed increase in 
the debtor contribution period from 36 to 48 
months with the minister after we heard evidence 

in committee that a broad spectrum of 
organisations was against the move. The minister 
said that he would continue to 
“look closely at all those issues during the bill process.”—
[Official Report, Economy, Energy and Tourism Committee, 
6 November 2013; c 3543]. 

I hope that, following this debate on the issue, we 
can continue to do that and that we find a position 
in which the risk of payment breakages is reduced. 

Citizens Advice Scotland made it clear in its 
briefing for today’s debate that it thinks that the 
current balance of three years is the right one for 
creditors and debtors. Payment failure helps no 
one, and I hope that the minister will comment in 
his closing speech on Citizens Advice Scotland’s 
view and other advice organisations’ position that 
the three-year period should stay. Their expert 
comment should not be lightly dismissed. 

I am also concerned about the proposals to 
remove automatic discharge. The minister 
suggested that he will look further at that issue. 
The Law Society told us in committee that the 
introduction of automatic discharge by the 
Bankruptcy (Scotland) Act 1985 
“was seen as a huge step forward that would stop people 
ending up in bankruptcy in perpetuity”.—[Official Report, 
Economy, Energy and Tourism Committee, 30 October 
2013; c 3489.] 

ICAS believed that automatic discharge should be 
retained to minimise the bureaucracy involved. 
The Economy, Energy and Tourism Committee 
shared those concerns: we accepted the principle 
that 
“discharge should be linked to the debtor’s co-operation” 

but we were 
“not persuaded by the case for the ending of automatic 
discharge as proposed in the Bill.” 

We heard that measures already exist to deal 
with unco-operative debtors. Debtors can be 
retained under restrictions of bankruptcy for two to 
15 years by a court bankruptcy restriction order, 
and discharge can also be deferred past the 
normal sequestration period if that will benefit the 
creditor. Those appear to be sensible existing 
measures to address unco-operative debtors. I 
would need to hear arguments about how they 
were not working before I could be convinced 
about the current proposals. The Law Society 
made it clear that the existing system is effective 
and that the proposals as they stand are 
unnecessarily complicated. 

Citizens Advice Scotland raised concerns in 
committee and in briefings for today’s debate that 
requiring a six-point declaration from the trustee 
before discharge is unnecessary bureaucracy that 
will add to trustee fees. As we have heard, there is 
also concern over how the co-operation of debtors 
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will be interpreted; insufficient detail on that is 
available, as far as I can see, and the committee 
has requested some clarity from the Government. 
The minister addressed that in his opening 
speech, but I would be grateful if he could confirm 
that he agrees that the case for removing 
automatic discharge, as proposed in the bill, has 
not been made. I look forward to his addressing 
the concerns raised by members in the chamber 
this afternoon. 

I am minded to support the bill’s policy aims at 
stage 1, but I certainly believe that amendments 
are required for stage 2. 

16:24 
Marco Biagi (Edinburgh Central) (SNP): This 

was a very long process for the Economy, Energy 
and Tourism Committee, during which I, for one, 
was particularly grateful for the help that we got 
from the clerks, from SPICe, and from our 
excellent adviser, Nicholas Grier. Before most of 
us were elected, our only experience of 
bankruptcy was through playing Monopoly, so the 
wisdom that was imparted helped with the 
committee’s deliberations. 

I must also say—perhaps unwisely for him—that 
it was our adviser who first referred to the 
Bankruptcy and Debt Advice (Scotland) Bill by the 
acronym that is derived from its title. I looked up 
the definition of that word on urbandictionary.com 
and it would definitely have constituted 
unparliamentary language so I will not repeat it. 
However, I can report that it is a compliment of a 
sort. 

The bill will change an important part of Scots 
law that, as the policy memorandum helpfully 
highlights, dates back to the Bankruptcy Act of 
1621. Since that act endured for 364 years before 
being repealed, we can only hope that this bill can 
reach a similar level of timeless appeal. 

This is the right time to be reopening this area of 
law. Citizens Advice Scotland reports that, in 
2012-13, its bureaux took on 15,800 debt cases, 
with a total debt of more than £186 million. 
Changes to bankruptcy law and the debt relief 
model could therefore have a significant positive 
impact on the advice and support that are 
available to those clients. I am sure that we have 
all seen the situation in our surgeries. When the 
Government consulted, 129 responses were 
received, which is three times the typical number 
of responses to bankruptcy consultations. 

The Government has already updated the debt 
arrangement scheme, as Kezia Dugdale 
highlighted. That system falls short of bankruptcy, 
but it freezes interest and charges, and prevents 
further legal recovery in exchange for a full 
repayment plan. With better access to money 

advisers under the changes, the number of people 
who are able to access DAS has been increasing 
significantly. In the previous parliamentary 
session, the Home Owner and Debtor Protection 
(Scotland) Act 2010 was a rapid response to the 
recession that passed a limited but valuable set of 
amendments to protect home owners and debtors, 
and particularly to reduce the risk of 
homelessness as a result of insolvency. 

Today we are debating the Bankruptcy and Debt 
Advice (Scotland) Bill. I was going to talk about the 
Chinese walls at the Accountant in Bankruptcy, 
which I asked about during the committee 
process. However, I have been impressed by a 
demonstration of parliamentary pirouetting that is 
worthy of a Commonwealth gold. It began with the 
Government being accused of flip-flopping by a 
party that had just promised to vote against in the 
chamber what it had voted for earlier in committee. 
I remember when the Bain principle reared its ugly 
head—the desire to vote against anything 
suggested by the Scottish Government or the 
SNP, and to find and cling to some reason, 
however tenuous, for doing so. Is that what is 
inflating what should be a stage 2 objection to 
detail and drafting into a stage 1 objection to the 
general principles of the bill? It is certainly not an 
approach that is shared by other parties that also 
have concerns about the detail of the bill. 

Perhaps the Labour Party members simply did 
not notice and choked on their cornflakes this 
morning when they read the article by the Govan 
Law Centre in The Herald. 

Jenny Marra: It is the principles of the bill that 
we cannot agree with, because it is regressive. As 
Mike Dailly points out, it will take us back 30 years. 
In my opening speech, I talked about the 
principles of an inclusive economy, and that is why 
we cannot agree with the principles of the bill. 

Marco Biagi: When I read Mike Dailly’s article, I 
saw that his argument is against one particular 
section of the bill that he wishes to see changed. 
Such an approach could be pursued at stage 2. 

When the minister drew attention to the IVA, 
there were screams about apples and oranges, 
but apples and oranges have more in common 
than apples and Challenger tanks. In this case, 
because IVAs and debt relief orders are statutorily 
regulated methods for people to get out of 
uncontrollable debt, I suggest that they have a bit 
more in common than that. The IVA takes five 
years, and I remind the Labour Party that an IVA’s 
most direct Scottish equivalent—the protected 
trust deed—takes only four. 

There are other differences, and IVAs, DROs or 
PTDs cannot be reduced just to their duration. 
When the PTD period was increased to four years, 
the Labour Party did not oppose that. 
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Let us also remember that bankruptcy is just 
one of three routes, and that it is a route that we 
do not want many people to take. Since 2008-09, 
the DAS rate has sharply increased and 
bankruptcy has fallen, largely as a result of the 
changes. I commend the graph on page 8 of the 
SPICe briefing, which illustrates that well—if this 
were the United States Congress I might show 
members the graph on a big whiteboard, but 
perhaps we have already stretched the Presiding 
Officers’ permissiveness with regard to technology 
in the chamber today. 

As I said, the bill is timely. Last week, the 
Parliament had a special visitor, Santa, who told 
us that payday lenders have been naughty this 
year, and tonight we will have a debate on the 12 
days of debtmas campaign. We have to avoid a 
situation in which unsecured loans are for life and 
not just for Christmas—I am here all week. 

I remind members that the Association of British 
Credit Unions welcomed the bill’s principles and 
said that the bill 
“could deliver a debt advice, debt management and debt 
relief service fit for the modern era and fairer to creditors 
and debtors alike.” 

Members might and do have differences over 
the detail, but the stage 1 report refers to divisions 
in only three out of 293 paragraphs. Members who 
vote against the bill in its entirety will be voting 
against money advice and education; the 
standardisation of what is expected of debtors, for 
clarity and consistency; the minimal asset 
process’s more flexible income requirements and 
shorter discharge period; a freeze on the 
expansion of enforcement beyond DAS; 
simplification of functions that move to the AIB; 
and the possibility of payment breaks for 
undischarged bankrupts. 

I urge all members, perhaps more in hope than 
in expectation, to unite and endorse the general 
principles of the bill in the stage 1 vote tonight. 

16:31 
Mary Scanlon (Highlands and Islands) (Con): 

I can see that the minister is seriously in his 
comfort zone, given that he used to be a legal 
specialist in debt and bankruptcy. I will refrain from 
picking arguments with him, particularly on legal 
and technical aspects of the bill. 

This debate has been fairly consensual 
compared with recent ones. As other members 
have done, I thank and commend the committee 
for its excellent work on what appears to me, as 
an onlooker, to be a complex bill. The report 
contains many recommendations and there were 
several divisions. I always look at divisions to see 
where people ended up, and I was surprised to 
see from paragraphs 41 and 44 that the 

Conservative convener, Murdo Fraser, voted with 
the SNP against Labour and the Greens. That is 
so unusual that it is worth a mention. 

We support the bill. We also support the gist of 
the committee’s recommendations. The committee 
wanted further information and more clarity, which 
is a perfectly normal request in a stage 1 report. 
That is what the committee is there for and that is 
what we are here for. I welcome the further 
information and clarity that the minister provided 
today on several issues. 

When, after reading the report—all 77 pages of 
it—I printed out the Government response, I 
thought that the printer had broken down when 
only two and a quarter pages appeared. I now 
understand that the response referred only to one 
section of the bill. That is unusual, particularly 
given the bill’s complexity. However, I commend 
the minister for giving us more information today. 

Serious concerns have been expressed, which 
we must respect. The Law Society’s response to 
the stage 1 report set out significant concerns 
about 16 sections of the bill, which indicates the 
scale of the committee’s task at stage 2. I 
appreciate the Law Society’s concern, given the 
proposed shift of activity from the courts to the 
Accountant in Bankruptcy. The removal of the 
safeguard of judicial involvement in areas in which 
debtors’ and creditors’ legal rights are directly 
affected is a bold move. 

On sections 36 to 40, the Law Society—rightly 
or wrongly—talked about an 
“unnecessarily cumbersome and lengthy appeal process”.  

Other issues that it raised related to conflict of 
interest, access to sequestration, a lack of clarity 
in many areas and a  
“Failure to deal with the debtor’s home”,  

which it described as  
“frequently the most problematic issue in personal 
bankruptcy.” 

I have no doubt that further information will come 
forward after stage 1.  

The underlying goal, though, must be that the 
Bankruptcy and Debt Advice (Scotland) Bill is an 
improvement on what is in place at present. It is 
only right and proper that people have access to 
fair and just processes of debt advice, debt relief 
and debt management.  

I am pleased to say that we whole-heartedly 
agree with the minister that those who can pay 
their debts should pay their debts. As Mike 
MacKenzie, Joan McAlpine and others mentioned, 
creditors should get the best return possible. That 
should be possible by balancing the rights and 
needs of those in debt with the rights and needs of 
creditors and business. 
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Paragraphs 40 to 46 of the report relate to the 
minimal assets process and LILA, as it is being 
called. That has the potential for an individual to 
be free of bankruptcy within six months—which I 
think should be welcome—with a more 
streamlined procedure. I trust that the concerns 
raised by the committee and several members 
today will be addressed at stage 2. 

With money advice  
“mandatory for one debt solution but not another”, 

there is a clear need for a consistent approach. 
The report said: 

“there should be a requirement for debtors to obtain 
mandatory money advice from an approved money adviser 
prior to entering bankruptcy.” 

Whether or not debtors wish to take that advice, it 
is a reasonable option. It is hoped that the 
provision of mandatory advice would increase the 
opportunity for the right debt solutions to be 
offered to suit the unique circumstances of the 
individual. 

I have scored out my next three paragraphs, 
given the minister’s announcement of £200,000 for 
ring-fenced funding. Like Murdo Fraser, I, too, ask 
whether it will be recurrent. I am sure that the 
minister can address that when summing up. 

A 6 to 8 per cent increase in cases for Citizens 
Advice Scotland and others would undoubtedly 
require additional funding, not to mention training. 
The committee has rightly sought clarity on the 
increased workload for money advice services, the 
monitoring and quality of advice and the 
performance of money advisers. 

Given my age, I can cast myself back to my past 
life as a volunteer with Citizens Advice Scotland. 
We all had some debt cases. To ensure continuity, 
one person would deal with one debtor and meet 
them regularly. Sometimes, we would find that the 
debtor would choose to spend money on other 
things rather than repaying the debt. Many cases 
continued for several years. That was more than 
20 years ago and significant progress has been 
made since then, including the debt arrangement 
scheme, whose success was stated by the 
minister. 

There is no denying that the issue is complex 
and sensitive and requires professional training 
and handling. 

I support the bill. I would say that I fully support 
it, but there is a bit more work to be done. I wish 
the committee all success in its future 
deliberations on the bill, which is critical to the 
lives of many individuals and families in Scotland. 

16:38 
Jenny Marra: I would not entirely agree with 

Mary Scanlon that this has been a consensual 
debate, although I agree that it has been a good-
humoured debate on what I think is a very 
important topic. 

If you will allow me, I will turn first to clause 4. 
You may not believe it, but I have been in political 
debates on clause 4 before—that was many years 
ago—although that clause 4 was not as pernicious 
as the clause 4 that is before us today. We have 
disagreed this afternoon on the number of people 
who gave evidence who agreed with your 
recommendation to take the repayment period 
from three to four years. Minister, I would like to 
clarify that more people who responded said that 
they would like to leave it the same, at three years. 
The figures that you quoted earlier—the 32 
respondents who said five years as opposed to 
the 27 respondents who said three years—were 
for the respondents who agreed with the period 
being extended. However, 75 per cent of 
respondents disagreed with the period being 
extended. I think that you have been slightly 
disingenuous with your interpretation of the figures 
in this table. It is clear from the evidence—the 
Accountant in Bankruptcy’s analysis of the 
consultation—that 75 per cent of respondents 
disagreed with the extension that you propose in 
section 4 of your bill. 

The Deputy Presiding Officer: Ms Marra, 
could you address your remarks through the chair, 
rather than directly to the front bench? 

Jenny Marra: Sorry, Presiding Officer. 

Perhaps the minister can address that point in 
his closing speech. 

In the policy memorandum, the Government 
draws attention to the fact that our courts are 
under increasing pressure from civil and criminal 
business and uses that as a justification for 
transferring business from courts to the 
Accountant in Bankruptcy. Given that the Scottish 
Government is pursuing court closures across the 
country, the Government needs to stand up today 
and say whether those closures are having a 
detrimental effect. The transfer of the business to 
the Accountant in Bankruptcy leaves us with 
serious concerns. If those issues have arisen 
because of the Government’s cuts and its closure 
of courts, the Government needs to address that. 

Let us examine the roles and responsibilities of 
the Accountant in Bankruptcy. It used to be in 
receipt of Government funding, but Fergus Ewing 
reformed the arrangements, saying that the body 
had to be self-funded, and should exist within the 
ethos of full cost recovery. However, the bill gives 
the Accountant in Bankruptcy substantial quasi-
judicial functions. That move is riven with potential 
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conflicts of interest. What is more important: the 
situation and circumstances of the debtor or the 
Accountant in Bankruptcy’s bottom line? The 
Accountant in Bankruptcy could become judge, 
jury and executioner, which leaves us feeling very 
uncomfortable. If this situation has arisen as a 
result of court closures across the country that 
have been instigated by the Cabinet Secretary for 
Justice, the Government needs to face up to that, 
and the minister should do so in his closing 
remarks. 

I will turn to other issues that were raised in the 
debate. Nigel Don raised an issue about creditors 
taking money directly from people’s wages and 
directly from the employees. I do not know 
whether it was a passing remark, but it was 
certainly concerning.  

Joan McAlpine: The member is probably too 
young to remember the anti-poll tax campaign, but 
I was a proud member of the no-pay campaign, 
and my wages were arrested by a Labour council. 
I know that the member was too young to be 
involved at that time, but would she like to 
comment on that rather shameful aspect of her 
party’s history? 

Jenny Marra: The member is going back many, 
many years. We are not in favour of anyone’s 
wages being arrested, now or in the past. I hope 
that no amendments will be forthcoming at stage 2 
to reflect the remarks that were made. 

Murdo Fraser: I am seriously wondering 
whether I heard the member correctly. Is she 
saying that it is the policy of the Labour Party not 
to support earnings arrestments for creditors in 
any circumstances? 

Jenny Marra: Not directly from employers, I tell 
the member. 

The case for removing automatic discharge was 
made eloquently by Alison Johnstone, and I ask 
the minister to reflect on that. [Interruption.]  

The Deputy Presiding Officer: Order. 
Members should not be speaking to one another 
across the chamber. 

Jenny Marra: Earlier, Marco Biagi raised a 
point about the principles of the bill. As I said in my 
opening remarks, we need to ensure that as many 
people as possible are participating in our 
economy. This bill does not facilitate that. Now is 
not the time to ask ourselves how to get the most 
from those who have the least. In our post-
recession economy, in which wages have 
stagnated and food prices and fuel bills continue 
to soar, now is the time to ask how we empower, 
include and extend the hand of the state to those 
who need it the most. That is the test that we must 
apply to the bill, and it is the test that I think the 

Government has failed at stage 1. I hope that we 
will see a much-improved bill at stage 2. 

The Deputy Presiding Officer: I call Fergus 
Ewing to wind up the debate. You have until 4.59 
to do so, minister, so there is time for 
interventions. 

16:45 
Fergus Ewing: Thank you, Presiding Officer. I 

have rather a lot to say, so I am confident that I 
will be able to fill the time that is available to me—
and much more, if more were available. 

Mary Scanlon kindly alluded to the fact that 
there was a time when I knew a bit about 
bankruptcy law. For some reason, I was 
accredited as a specialist in insolvency law by the 
Law Society of Scotland for many years. I once 
made the mistake of pointing that out in 
Kilmarnock sheriff court to the great Sheriff David 
Smith, who is still with us although he is not on the 
bench. He rubbed his hands and said, “Ah, Mr 
Ewing—an expert.” At that point, I knew that I had 
made a big mistake. 

I am not an expert in bankruptcy law, but I know 
enough to know that the technical detail is 
extremely important and complex, as Mary 
Scanlon rightly said. In bankruptcy law, it is 
essential to master the detail and make the best 
efforts to ensure that we get it right, because the 
risks are serious. Those risks were manifested 
back in the Bankruptcy (Scotland) Act 1985, when, 
without any malign intention, the Scottish Law 
Commission grossly underestimated the number 
of people whose bankruptcies would end up being 
paid for by the public purse and carried out by 
insolvency practitioners. The bill for that rose to 
more than £20 million a year. 

As a result, Michael Forsyth introduced the 
Bankruptcy (Scotland) Act 1993. At that time, he 
was generous enough to give me some credit for 
campaigning on the issue, together with Tom 
Shields of The Herald newspaper. My point is that 
that happened because of unintended 
consequences. No one ever intended that it would 
cost the taxpayer £20 million to process 
bankruptcies of people who had no assets and, 
very often, modest debts. In some cases, the 
debts were less than the fees—it was ridiculous. 
The law was amended, but the point is that we 
have to study the detail, and we have to master 
it—I say that to all members who are participating 
in the debate. 

I want to answer a specific question that Mr 
Fraser and Mrs Scanlon asked about how we 
compiled the figure of £200,000 in respect of the 
education responsibilities. That was done after 
considering representations from the advice sector 
at a meeting that I held fairly recently involving 
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Money Advice Scotland, citizens advice bureaux 
and local authorities. We had that meeting to 
discuss the details of the bill, to ascertain what 
changes—technical and other—they felt should be 
made and to consider generally how the education 
function and a financial national health service in 
Scotland will operate. 

The money is a one-off payment, not an annual 
payment, because we recognise that for the 
money advice sector and the individuals who will 
be required to implement and provide the 
education, there will be an initial requirement to 
prepare things such as modules and instruction 
manuals. Assistance, information and guidance 
will be required for those who will have to 
discharge the new functions, and £200,000 is a 
reasonable estimate of the sum that is involved. It 
will be allocated to Money Advice Scotland and 
monitored by the AIB. 

Many members have asked about the level of 
fees for the process. The Accountant in 
Bankruptcy indicated her view at committee. 
Plainly, we want to ensure that we keep fees to a 
minimum. I was pleased to hear Mike MacKenzie 
pay tribute to the work of the Accountant in 
Bankruptcy. Of course, when he says that, he 
means her staff, who actually do the work under 
her leadership and with the excellent support of 
the senior staff, many of whom are at the back of 
the chamber. They do a terrific job and carry out 
the processes with a high degree of 
professionalism. 

I have met the staff at the Accountant in 
Bankruptcy office in Kilwinning and discussed their 
views on how bankruptcy law should be changed. 
I will always remember that, when they were 
asked what one thing they would like to be 
changed in the way in which we handle debt in 
Scotland, they said that they would like better 
education, especially for young people. 

In the long term, the vision of a financial NHS 
must encompass and encapsulate parents, 
teachers, schools, debt advisers, people in 
business and people in the voluntary sector all 
playing a part to ensure that we live in a society in 
which we inculcate in children and explain to them 
good financial management from an early age. We 
should do that to counteract what has become the 
malign scourge of payday loans—a form of venal 
usury that few people of my age, when we were at 
university, could have contemplated would be a 
feature of the system in Scotland. 

Murdo Fraser: I am grateful to the minister for 
providing clarity on the £200,000 sum, which I now 
understand is to fund a financial education 
package. That is clear and welcome. Is the 
Scottish Government planning to do anything to 
assist the money advice sector, which told us in 
evidence that it expects a 6 to 8 per cent increase 

in cases as a result of the bill? Will that sector get 
any additional resource? 

Fergus Ewing: We have worked carefully with 
CABx and we have an analysis—I have it in my 
papers somewhere and I will send it to the 
member—that estimates the current debt case 
load of CABx. From memory, I think that the figure 
is about 15,000 debt cases per annum. If that is 
wrong, I will correct it. I understand that the 
additional burden will be of the order of 3 to 5 per 
cent, but we will look carefully at the figures. 

We want to continue to work closely with CABx, 
as we have always done. As Mr Malik said, CAB 
officers work at the coalface. I was pleased 
recently to meet Nairn CAB members, who are 
working with and sponsoring Nairn County 
Football Club. The CAB is advertising its services 
at the football club; payday lenders have bought 
advertising rights at football clubs that are perhaps 
more successful than Nairn County. 

I turn to the bill’s principles. The bill aims to 
ensure that appropriate and proportionate debt 
management and debt relief mechanisms that are 
fit for the 21st century are available to the people 
of Scotland. As many members said, including Mr 
Don, there is a balance to strike between the 
interests of the creditor and those of the debtor. 
That has not changed since Goudy’s textbook, 
Meston and the 1985 act, or in more recent 
legislation. 

That balance must be struck. A framework must 
provide for debt management to allow people to 
pay their debts and for debt relief for people who 
cannot pay their debts. Scotland has two debt 
relief mechanisms—protected trust deeds and 
sequestration. The bill deals with sequestration, 
and its proposals have been broadly welcomed by 
most respondents, including citizens advice 
bureaux. 

The debt arrangement scheme has been an 
enormous success story. We have gone from just 
over 400 cases per annum when it was introduced 
to more than 4,000 cases, which is a tenfold 
increase. Ten times as many people use the 
scheme now as when it was introduced. We were 
grateful when a previous Executive introduced it, 
before we became the Scottish Government in 
2007. 

Since then, we have made a number of changes 
to the scheme. We have introduced payment 
breaks and frozen interest and charges. We have 
now backdated the application of the freezing of 
charges, to avoid additional misery. We have 
made the scheme more and more effective and 
more and more people are using it. 

It is interesting that the overwhelming majority of 
people who enter the debt arrangement scheme 
continue to pay their debts and pay them almost in 
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full—at a rate of 90 per cent. That tells a good 
story about the people of Scotland. They want in 
large part to pay their debts. We therefore do not 
want to do things in the law that would introduce a 
lack of consistency and transparency and which 
would discourage people from entering the debt 
arrangement scheme. 

I am told that the average period in which 
people pay their debts under the scheme is about 
six and a half years. If we made the period in 
which those who can pay must pay only three 
years, they would pay for only half the period for 
which those who wish to pay their debts in full are 
on average required to pay. That creates the 
possibility of the unintended consequence: that 
some people who are able to pay off their debts in 
full will instead opt for the debt relief solution, 
because— 

Hanzala Malik: Will the minister take an 
intervention? 

Fergus Ewing: Hang on a second. 

Those people will have to pay only for a very 
much shorter period. That is why at the beginning 
of the debate I introduced the story of unintended 
consequences, which we have to be very careful 
we do not end up with. 

Hanzala Malik: Nobody is suggesting that 
people who can pay should not pay. The 
suggestion that is being made is about people who 
cannot pay: people who are vulnerable, need our 
support and need a leg up to start afresh. For 
those people, we are saying, “Do not change the 
law.” 

Fergus Ewing: I find it strange that the point 
does not seem to have been grasped, because it 
is set out in the bill: those who are on benefits pay 
zero, and those who are on modest earnings may 
well pay zero—those who are most vulnerable will 
pay zero. By and large, we are not talking about 
those who are most vulnerable, because they are 
required to pay zero. Indeed, the Government 
clarified that in the recent trust deed regulations. 
We are talking about a relatively small proportion 
of people across bankruptcy who pay a 
contribution: a contribution is paid in one third of 
bankruptcy cases. It is totally wrong—it is a 
misunderstanding of the process, I am afraid—to 
suggest that what we are doing will result in those 
who cannot pay having to pay. That is a false 
assertion. 

Marco Biagi hit the nail on the head in his 
contribution. I will not repeat his remarks, which 
had a certain force. It is extremely difficult to 
understand why the chief Opposition party 
supported the bill at committee but now appears, 
because its members have concerns about a few 
of the sections, to be opposed to a bill that is 

supported by the vast majority of the money 
advice sector, including Citizens Advice Scotland. 

Yes; we can have debates at stage 2 about the 
detail of the bill—that is what stage 2 is for. 
However, it is very disappointing that, instead of 
supporting all the good measures in the bill that Mr 
Biagi read out, the Labour Party is choosing to 
adopt— 

Jenny Marra: Will the minister take an 
intervention? 

Fergus Ewing: Ms Marra and I have 
exchanged a lot of views and I already have on 
the record all the answers to the questions that 
she repeated in her closing remarks.  

The Presiding Officer (Tricia Marwick): The 
minister is not giving way, Ms Marra. 

Fergus Ewing: Incidentally, as far as I know, 
the arrestment of earnings process can be carried 
out only against an employer. That was part of the 
law of Scotland during all the periods in which the 
Labour Party and Liberal Democrat Party were in 
power. Had they wanted to scrap the diligence of 
arrestment of earnings in Scotland, they had 
ample time to do so. I am not sure whether that is 
their policy now and neither, after Jenny Marra’s 
contribution this afternoon, is anyone else. 

I turn to the functions of the sheriff and the AIB, 
because those are serious matters. In response to 
Nigel Don’s remarks, I say that we will of course 
consider the issue extremely seriously. However, it 
was wrong to suggest, as Jenny Marra seemed to 
do in her closing speech, that the process began 
with the bill. That is untrue; it is factually incorrect. 
The process was begun a long time ago, and was 
hastened by the Bankruptcy and Diligence etc 
(Scotland) Act 2007, in which many processes 
were referred to the Accountant in Bankruptcy that 
hitherto had been carried out in court. At one 
point, one had to go to the Court of Session to 
recall sequestration, at ludicrous expense to 
private or public funds. It is absolutely sensible 
that relatively routine matters are carried out by 
the AIB. 

The Presiding Officer: Please begin to wind 
up. 

Fergus Ewing: That will provide greater 
consistency and clarity and is supported by the 
Scottish courts administration. The AIB is most 
certainly not “judge, jury and executioner”, to use 
Jenny Marra’s phrase. We did not have executions 
in Scotland the last time I looked, but we are in 
favour of the effective transfer of process. 

The requirement for advice was supported by 93 
out of 129 respondents. I am disappointed that 
Hanzala Malik is opposed to it and is with the 
minority that thinks that people should not get that 
advice. 
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The main issue is the question of what 
contribution debtors should make, and the Scottish 
Government’s view is that we are striking the right 
balance. The proposals that we have set out are 
designed to ensure that the creditor gets a 
reasonable turn; that the debtor is treated fairly; 
that there is provision for payment breaks and 
variations so that people’s changing 
circumstances can be taken into account; and 
that, once the bill becomes law, people in Scotland 
will receive a system of managing debt that is 
second to none. 

Bankruptcy and Debt Advice 
(Scotland) Bill: Financial 

Resolution 

17:00 
The Presiding Officer (Tricia Marwick): The 

next item of business is consideration of motion 
S4M-08515, in the name of John Swinney, on the 
financial resolution on the Bankruptcy and Debt 
Advice (Scotland) Bill. 

Motion moved, 

That the Parliament, for the purposes of any Act of the 
Scottish Parliament resulting from the Bankruptcy and Debt 
Advice (Scotland) Bill, agrees to— 

(a) any expenditure of a kind referred to in Rule 9.12.3(b) of 
the Parliament’s Standing Orders arising in consequence of 
the Act, and 

(b) any charge or payment in relation to which Rule 9.12.4 
of the Standing Orders applies arising in consequence of 
the Act.—[Fergus Ewing.] 

The Presiding Officer: The question on the 
motion will be put at decision time. 
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Decision Time 

17:01 
The Presiding Officer (Tricia Marwick): There 

are four questions to be put as a result of today’s 
business.  

The first question is, that motion S4M-08610, in 
the name of Fergus Ewing, on the Bankruptcy and 
Debt Advice (Scotland) Bill, be agreed to. Are we 
agreed? 

Members: No. 

The Presiding Officer: There will be a division. 
For 
Adam, George (Paisley) (SNP)  
Adamson, Clare (Central Scotland) (SNP)  
Allan, Dr Alasdair (Na h-Eileanan an Iar) (SNP)  
Allard, Christian (North East Scotland) (SNP)  
Beattie, Colin (Midlothian North and Musselburgh) (SNP)  
Biagi, Marco (Edinburgh Central) (SNP)  
Brodie, Chic (South Scotland) (SNP)  
Brown, Gavin (Lothian) (Con)  
Brown, Keith (Clackmannanshire and Dunblane) (SNP)  
Buchanan, Cameron (Lothian) (Con)  
Burgess, Margaret (Cunninghame South) (SNP)  
Campbell, Aileen (Clydesdale) (SNP)  
Coffey, Willie (Kilmarnock and Irvine Valley) (SNP)  
Constance, Angela (Almond Valley) (SNP)  
Crawford, Bruce (Stirling) (SNP)  
Davidson, Ruth (Glasgow) (Con)  
Dey, Graeme (Angus South) (SNP)  
Don, Nigel (Angus North and Mearns) (SNP)  
Doris, Bob (Glasgow) (SNP)  
Dornan, James (Glasgow Cathcart) (SNP)  
Eadie, Jim (Edinburgh Southern) (SNP)  
Ewing, Annabelle (Mid Scotland and Fife) (SNP)  
Ewing, Fergus (Inverness and Nairn) (SNP)  
Fabiani, Linda (East Kilbride) (SNP)  
Fergusson, Alex (Galloway and West Dumfries) (Con)  
Finnie, John (Highlands and Islands) (Ind)  
FitzPatrick, Joe (Dundee City West) (SNP)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gibson, Kenneth (Cunninghame North) (SNP)  
Gibson, Rob (Caithness, Sutherland and Ross) (SNP)  
Harvie, Patrick (Glasgow) (Green)  
Hepburn, Jamie (Cumbernauld and Kilsyth) (SNP)  
Hyslop, Fiona (Linlithgow) (SNP)  
Ingram, Adam (Carrick, Cumnock and Doon Valley) (SNP)  
Johnstone, Alex (North East Scotland) (Con)  
Johnstone, Alison (Lothian) (Green)  
Keir, Colin (Edinburgh Western) (SNP)  
Kidd, Bill (Glasgow Anniesland) (SNP)  
Lamont, John (Ettrick, Roxburgh and Berwickshire) (Con)  
Lyle, Richard (Central Scotland) (SNP)  
MacAskill, Kenny (Edinburgh Eastern) (SNP)  
MacDonald, Angus (Falkirk East) (SNP)  
MacDonald, Gordon (Edinburgh Pentlands) (SNP)  
Mackay, Derek (Renfrewshire North and West) (SNP)  
MacKenzie, Mike (Highlands and Islands) (SNP)  
Mason, John (Glasgow Shettleston) (SNP)  
Matheson, Michael (Falkirk West) (SNP)  
McAlpine, Joan (South Scotland) (SNP)  
McArthur, Liam (Orkney Islands) (LD)  
McDonald, Mark (Aberdeen Donside) (SNP)  
McInnes, Alison (North East Scotland) (LD)  
McKelvie, Christina (Hamilton, Larkhall and Stonehouse) 
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(SNP)  
McLeod, Aileen (South Scotland) (SNP)  
McMillan, Stuart (West Scotland) (SNP)  
Milne, Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Neil, Alex (Airdrie and Shotts) (SNP)  
Paterson, Gil (Clydebank and Milngavie) (SNP)  
Rennie, Willie (Mid Scotland and Fife) (LD)  
Robertson, Dennis (Aberdeenshire West) (SNP)  
Russell, Michael (Argyll and Bute) (SNP)  
Salmond, Alex (Aberdeenshire East) (SNP)  
Scanlon, Mary (Highlands and Islands) (Con)  
Scott, Tavish (Shetland Islands) (LD)  
Smith, Liz (Mid Scotland and Fife) (Con)  
Stewart, Kevin (Aberdeen Central) (SNP)  
Sturgeon, Nicola (Glasgow Southside) (SNP)  
Swinney, John (Perthshire North) (SNP)  
Urquhart, Jean (Highlands and Islands) (Ind)  
Watt, Maureen (Aberdeen South and North Kincardine) 
(SNP)  
Wheelhouse, Paul (South Scotland) (SNP)  
Wilson, John (Central Scotland) (SNP)  
Yousaf, Humza (Glasgow) (SNP) 

Against 
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Claire (Mid Scotland and Fife) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Baxter, Jayne (Mid Scotland and Fife) (Lab)  
Bibby, Neil (West Scotland) (Lab)  
Boyack, Sarah (Lothian) (Lab)  
Chisholm, Malcolm (Edinburgh Northern and Leith) (Lab)  
Dugdale, Kezia (Lothian) (Lab)  
Fee, Mary (West Scotland) (Lab)  
Findlay, Neil (Lothian) (Lab)  
Grant, Rhoda (Highlands and Islands) (Lab)  
Gray, Iain (East Lothian) (Lab)  
Griffin, Mark (Central Scotland) (Lab)  
Henry, Hugh (Renfrewshire South) (Lab)  
Kelly, James (Rutherglen) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Macdonald, Lewis (North East Scotland) (Lab)  
Macintosh, Ken (Eastwood) (Lab)  
Malik, Hanzala (Glasgow) (Lab)  
Marra, Jenny (North East Scotland) (Lab)  
Martin, Paul (Glasgow Provan) (Lab)  
McCulloch, Margaret (Central Scotland) (Lab)  
McDougall, Margaret (West Scotland) (Lab)  
McMahon, Michael (Uddingston and Bellshill) (Lab)  
McMahon, Siobhan (Central Scotland) (Lab)  
McNeil, Duncan (Greenock and Inverclyde) (Lab)  
McTaggart, Anne (Glasgow) (Lab)  
Murray, Elaine (Dumfriesshire) (Lab)  
Pearson, Graeme (South Scotland) (Lab)  
Pentland, John (Motherwell and Wishaw) (Lab)  
Smith, Drew (Glasgow) (Lab)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Stewart, David (Highlands and Islands) (Lab) 

The Presiding Officer: The result of the 
division is: For 73, Against 33, Abstentions 0. 

Motion agreed to, 

That the Parliament agrees to the general principles of 
the Bankruptcy and Debt Advice (Scotland) Bill. 

The Presiding Officer: The next question is, 
that motion S4M-08515, in the name of John 
Swinney, on the financial resolution on the 
Bankruptcy and Debt Advice (Scotland) Bill, be 
agreed to. Are we agreed? 

Members: No. 

The Presiding Officer: There will be a division. 
For 
Adam, George (Paisley) (SNP)  
Adamson, Clare (Central Scotland) (SNP)  
Allan, Dr Alasdair (Na h-Eileanan an Iar) (SNP)  
Allard, Christian (North East Scotland) (SNP)  
Beattie, Colin (Midlothian North and Musselburgh) (SNP)  
Biagi, Marco (Edinburgh Central) (SNP)  
Brodie, Chic (South Scotland) (SNP)  
Brown, Gavin (Lothian) (Con)  
Brown, Keith (Clackmannanshire and Dunblane) (SNP)  
Buchanan, Cameron (Lothian) (Con)  
Burgess, Margaret (Cunninghame South) (SNP)  
Campbell, Aileen (Clydesdale) (SNP)  
Coffey, Willie (Kilmarnock and Irvine Valley) (SNP)  
Constance, Angela (Almond Valley) (SNP)  
Crawford, Bruce (Stirling) (SNP)  
Davidson, Ruth (Glasgow) (Con)  
Dey, Graeme (Angus South) (SNP)  
Don, Nigel (Angus North and Mearns) (SNP)  
Doris, Bob (Glasgow) (SNP)  
Dornan, James (Glasgow Cathcart) (SNP)  
Eadie, Jim (Edinburgh Southern) (SNP)  
Ewing, Annabelle (Mid Scotland and Fife) (SNP)  
Ewing, Fergus (Inverness and Nairn) (SNP)  
Fabiani, Linda (East Kilbride) (SNP)  
Fergusson, Alex (Galloway and West Dumfries) (Con)  
Finnie, John (Highlands and Islands) (Ind)  
FitzPatrick, Joe (Dundee City West) (SNP)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gibson, Kenneth (Cunninghame North) (SNP)  
Gibson, Rob (Caithness, Sutherland and Ross) (SNP)  
Harvie, Patrick (Glasgow) (Green)  
Hepburn, Jamie (Cumbernauld and Kilsyth) (SNP)  
Hyslop, Fiona (Linlithgow) (SNP)  
Ingram, Adam (Carrick, Cumnock and Doon Valley) (SNP)  
Johnstone, Alex (North East Scotland) (Con)  
Johnstone, Alison (Lothian) (Green)  
Keir, Colin (Edinburgh Western) (SNP)  
Kidd, Bill (Glasgow Anniesland) (SNP)  
Lamont, John (Ettrick, Roxburgh and Berwickshire) (Con)  
Lyle, Richard (Central Scotland) (SNP)  
MacAskill, Kenny (Edinburgh Eastern) (SNP)  
MacDonald, Angus (Falkirk East) (SNP)  
MacDonald, Gordon (Edinburgh Pentlands) (SNP)  
Mackay, Derek (Renfrewshire North and West) (SNP)  
MacKenzie, Mike (Highlands and Islands) (SNP)  
Mason, John (Glasgow Shettleston) (SNP)  
Matheson, Michael (Falkirk West) (SNP)  
McAlpine, Joan (South Scotland) (SNP)  
McArthur, Liam (Orkney Islands) (LD)  
McDonald, Mark (Aberdeen Donside) (SNP)  
McInnes, Alison (North East Scotland) (LD)  
McKelvie, Christina (Hamilton, Larkhall and Stonehouse) 
(SNP)  
McLeod, Aileen (South Scotland) (SNP)  
McMillan, Stuart (West Scotland) (SNP)  
Milne, Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Neil, Alex (Airdrie and Shotts) (SNP)  
Paterson, Gil (Clydebank and Milngavie) (SNP)  
Rennie, Willie (Mid Scotland and Fife) (LD)  
Robertson, Dennis (Aberdeenshire West) (SNP)  
Russell, Michael (Argyll and Bute) (SNP)  
Salmond, Alex (Aberdeenshire East) (SNP)  
Scanlon, Mary (Highlands and Islands) (Con)  
Scott, Tavish (Shetland Islands) (LD)  
Smith, Liz (Mid Scotland and Fife) (Con)  
Stewart, Kevin (Aberdeen Central) (SNP)  
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Sturgeon, Nicola (Glasgow Southside) (SNP)  
Swinney, John (Perthshire North) (SNP)  
Urquhart, Jean (Highlands and Islands) (Ind)  
Watt, Maureen (Aberdeen South and North Kincardine) 
(SNP)  
Wheelhouse, Paul (South Scotland) (SNP)  
Wilson, John (Central Scotland) (SNP)  
Yousaf, Humza (Glasgow) (SNP) 

Abstentions 
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Claire (Mid Scotland and Fife) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Baxter, Jayne (Mid Scotland and Fife) (Lab)  
Bibby, Neil (West Scotland) (Lab)  
Boyack, Sarah (Lothian) (Lab)  
Chisholm, Malcolm (Edinburgh Northern and Leith) (Lab)  
Dugdale, Kezia (Lothian) (Lab)  
Fee, Mary (West Scotland) (Lab)  
Findlay, Neil (Lothian) (Lab)  
Grant, Rhoda (Highlands and Islands) (Lab)  
Gray, Iain (East Lothian) (Lab)  
Griffin, Mark (Central Scotland) (Lab)  
Henry, Hugh (Renfrewshire South) (Lab)  
Kelly, James (Rutherglen) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Macdonald, Lewis (North East Scotland) (Lab)  
Macintosh, Ken (Eastwood) (Lab)  
Malik, Hanzala (Glasgow) (Lab)  
Marra, Jenny (North East Scotland) (Lab)  
Martin, Paul (Glasgow Provan) (Lab)  
McCulloch, Margaret (Central Scotland) (Lab)  
McDougall, Margaret (West Scotland) (Lab)  
McMahon, Michael (Uddingston and Bellshill) (Lab)  
McMahon, Siobhan (Central Scotland) (Lab)  
McNeil, Duncan (Greenock and Inverclyde) (Lab)  
McTaggart, Anne (Glasgow) (Lab)  
Murray, Elaine (Dumfriesshire) (Lab)  
Pearson, Graeme (South Scotland) (Lab)  
Pentland, John (Motherwell and Wishaw) (Lab)  
Smith, Drew (Glasgow) (Lab)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Stewart, David (Highlands and Islands) (Lab)  

The Presiding Officer: The result of the 
division is: For 73, Against 0, Abstentions 33. 

Motion agreed to, 

That the Parliament, for the purposes of any Act of the 
Scottish Parliament resulting from the Bankruptcy and Debt 
Advice (Scotland) Bill, agrees to— 

(a) any expenditure of a kind referred to in Rule 9.12.3(b) of 
the Parliament’s Standing Orders arising in consequence of 
the Act, and 

(b) any charge or payment in relation to which Rule 9.12.4 
of the Standing Orders applies arising in consequence of 
the Act. 
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SP Bill 34-ML (revised)  Session 4 (2014) 

 

1 

Bankruptcy and Debt Advice (Scotland) Bill 

 
Revised Marshalled List of Amendments for Stage 2 

 
The Bill will be considered in the following order— 

 

Sections 1 to 5 

Sections 6 to 22 

Sections 23 to 51 

Sections 52 to 53 

 

Schedule 1  

Schedule 2 

Schedules 3 and 4 

Long Title 

  

 

Amendments marked * are new (including manuscript amendments) or have been altered. 
 

Notes on revisions 

Amendment 80 appeared in the original Marshalled List with an incorrect section reference.  

Line numbers have been added to amendments 12, 20 and 21 for ease of reference. 

  

Section 4 

Fergus Ewing 
 

1 In section 4, page 4, line 4, leave out <may> and insert <must> 

Fergus Ewing 
 

2 In section 4, page 4, line 10, at end insert— 

<(  ) In a case referred to in subsection (1)(b), the trustee must send initial proposals 

for the debtor’s contribution before the end of the period of 6 weeks beginning 

with the date of sequestration.> 

Fergus Ewing 
 

3 In section 4, page 4, line 11, leave out <In deciding whether to make> and insert <Before 

making> 

Fergus Ewing 
 

4 In section 4, page 4, line 13, at end insert— 

<(  ) A debtor contribution order may fix the amount of the debtor’s contribution as 

zero.> 

Fergus Ewing 
 

5 In section 4, page 4, line 25, at end insert— 

<(  ) A debtor contribution order must not take effect on a date before the expiry of 

the period of 14 days beginning with the day of notification of the order.> 
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Fergus Ewing 
 

6 In section 4, page 4, line 28, after <contribution> insert <(if not zero)> 

Margaret McDougall 

Supported by: Alison Johnstone 
 

67 In section 4, page 4, line 33, leave out <48> and insert <36> 

Fergus Ewing 
 

7 In section 4, page 4, line 38, leave out <the debtor’s contribution> and insert <an amount required 

under the debtor contribution order> 

Fergus Ewing 
 

8 In section 4, page 5, line 2, leave out <payment of the debtor’s contribution during the shorter 

period would> and insert <the value of— 

(a) the debtor’s contribution during the shorter period, and 

(b) any other estate of the debtor taken possession of by the trustee,  

 would be sufficient to> 

Fergus Ewing 
 

9 In section 4, page 5, leave out lines 5 and 6 and insert— 

<(  ) The Accountant in Bankruptcy must, when making an order under section 

32A— 

(a) determine the date of the first payment, or 

(b) in a case where the debtor’s contribution is fixed as zero, determine the 

date which is to be deemed as the date of the first payment under the 

order.> 

Fergus Ewing 
 

10 In section 4, page 5, line 6, at end insert— 

<Debtor contribution order: review and appeal 

(1) The debtor, the trustee or any other interested person may apply to the 

Accountant in Bankruptcy for a review of a debtor contribution order made by 

the Accountant in Bankruptcy under section 32A.  

(2) An application under subsection (1) must be made before the expiry of the 

period of 14 days beginning with the day on which the debtor contribution 

order is made. 

(3) If an application under subsection (1) is made, the debtor contribution order is 

suspended until the determination of that review by the Accountant in 

Bankruptcy. 

(4) If an application for a review under subsection (1) is made, the Accountant in 

Bankruptcy must— 

(a) take into account any representations made by an interested person 

before the expiry of the period of 21 days beginning with the day on 

which the application is made, and  
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(b) confirm, amend or revoke the debtor contribution order before the expiry 

of the period of 28 days beginning with the day on which the application 

is made. 

(5) The trustee or the debtor may appeal to the sheriff against any decision of the 

Accountant in Bankruptcy under subsection (4)(b) before the expiry of the 

period of 14 days beginning with the date of the decision.> 

Fergus Ewing 
 

11 In section 4, page 5, line 8, leave out <the debtor’s contribution> and insert <any debtor’s 

contribution which is not zero as> 

Fergus Ewing 
 

12 In section 4, page 5, leave out lines 18 to 40 and insert— 

<32D Deductions from debtor’s earnings and other income 

(1) Subsections (2) to (6) apply where under a debtor contribution order— 

(a) the debtor is required to pay to the trustee an amount from the debtor’s 

earnings or other income, or 5 

(b) in accordance with section 32A(4), a third person is required to pay to 

the trustee money otherwise due to the debtor by way of income. 

(2) The debtor must give the person mentioned in subsection (3) an instruction to 

make— 

(a) deductions of specified amounts from the debtor’s earnings or other 10 

income, and 

(b) payments to the trustee of the amounts so deducted. 

(3) The person mentioned is— 

(a) in the case of an amount to be paid from the debtor’s earnings from 

employment, the person by whom the debtor is employed,  15 

(b) in the case of an amount to be paid from other earnings or income of the 

debtor, a third person who is required to pay the earnings or income to 

the debtor, and 

(c) in the case mentioned in subsection (1)(b), the third person who is 

required to pay the income to the trustee. 20 

(4) The trustee may give the person mentioned in subsection (3) an instruction of 

the type mentioned in subsection (2) if— 

(a) the debtor fails to comply with the requirements imposed by that 

subsection, and 

(b) the debtor fails to pay the debtor’s contribution in respect of 2 payment 25 

intervals applying by virtue of the debtor contribution order. 

(5) A person mentioned in subsection (3) must comply with an instruction 

provided in accordance with subsection (2) or (4). 

(6) Where the person by whom the debtor is employed or another third person 

pays a sum of money to the trustee in accordance with this section, that person 30 

is discharged from any liability to the debtor to the extent of the sum so paid. 
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(7) The Scottish Ministers may by regulations make provision about instructions to 

be provided under this section, including in particular— 

(a) the form in which an instruction must be made,  

(b) the manner in which an instruction provided in accordance with 35 

subsection (2) or (4) affects the recipient of that instruction, and 

(c) the consequence of any failure of a recipient of an instruction provided in 

accordance with subsection (2) or (4) to comply with the duty imposed 

by subsection (5).> 

Jenny Marra 
 

12A As an amendment to amendment 12, line 25, leave out <2> and insert <4> 

Jenny Marra 
 

72 In section 4, page 6, leave out lines 8 and 9 and insert <the debtor is discharged under section 

54.> 

Fergus Ewing 
 

13* In section 4, page 6, leave out line 8 and insert— 

<(  ) sending a report to the Accountant in Bankruptcy under section 

54(4), or> 

Fergus Ewing 
 

14 In section 4, page 6, line 24, after <order> and insert <or under section 32D(5)> 

Fergus Ewing 
 

15 In section 4, page 6, line 30, leave out <of> and insert <under> 

Section 5 

Jenny Marra 
 

68 In section 5, page 8, leave out lines 12 to 15 

Fergus Ewing 
 

16 In section 5, page 8, line 15, leave out <10000> and insert <17000> 

Fergus Ewing 
 

17 In section 5, page 8, line 35, leave out from <that> to end of line 36 and insert <is not to be 

regarded as an asset if, under any provision of this or any other enactment, it would be excluded 

from vesting in the Accountant in Bankruptcy as trustee,> 

Hanzala Malik 
 

69 In section 5, page 9, line 4, at end insert— 

<(  ) Where subsection (2ZA) applies to the debtor, the debtor may not be charged a 

fee in respect of the exercise of any of the functions of the Accountant in 

Bankruptcy under this Act.>  
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Schedule 1 

Fergus Ewing 
 

18 In schedule 1, page 56, line 6, leave out <5(2ZF)> and insert <5(2ZE))> 

Section 8 

Fergus Ewing 
 

19 In section 8, page 12, line 9, at end insert— 

<(  ) Despite subsection (3)(b), it is competent to— 

(a) auction an article which has been attached in accordance with the Debt 

Arrangement and Attachment (Scotland) Act 2002 (asp 17) where— 

(i) notice has been given to the debtor under section 27(4) of that Act, 

or 

(ii) the article has been removed, or notice of removal has been given, 

under section 53 of that Act, 

(b) implement a decree of furthcoming,  

(c) implement a decree or order for sale of a ship (or a share of it) or cargo.> 

Before section 13 

Fergus Ewing 
 

20 Before section 13, insert— 

<Debtor’s bank account 

 In section 32 of the 1985 Act (vesting of estate, and dealings of debtor, after 

sequestration)— 

(a) after subsection (5), insert— 5 

“(5A) Where the trustee knows, or becomes aware, of any estate vested in the trustee 

under section 31 or this section which comprises funds held by a bank, the 

trustee must serve a notice on the bank— 

(a) informing the bank of the sequestration, and 

(b) specifying reasonable detail in order to allow the bank to identify the 10 

debtor and the funds held. 

(5B) A notice under subsection (5A)— 

(a) must be in writing and may be sent— 

(i) by first class post or by using a registered or recorded delivery 

postal service to the bank, 15 

(ii) in some other manner (including by electronic  means) which the 

trustee reasonably considers likely to cause it to be delivered to the 

bank on the same or next day,  

(b) is deemed to have been received the day after it is sent.”,  

(b) in subsection (6), after sub-paragraph (i) insert— 20 
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“(ia) the trustee is not entitled by virtue of this subsection to any remedy 

against a bank in respect of a banking transaction entered into 

before the receipt by the bank of a notice under subsection (5A) 

(whether or not the bank is aware of the sequestration),” 

(c) in subsection (8), after “(9)” insert “and (9C)”, 25 

(d) after subsection (9B), insert— 

“(9C) Subsection (8) does not apply where the dealing is a banking transaction 

entered into before the receipt by the bank of a notice under subsection (5A) 

(whether or not the bank is aware of the sequestration).”, and 

(e) after subsection (10), insert— 30 

“(11) In this section “bank” has the same meaning as “appropriate bank or 

institution” in section 73(1).”.> 

Margaret McDougall 
 

20A As an amendment to amendment 20, line 9, at end insert— 

<(  ) confirming the implications for the bank and the debtor of the 

sequestration,>   

Margaret McDougall 
 

73 Before section 13, insert— 

<Bank accounts 

After section 32 of the 1985 Act (vesting of estate, and dealings of debtor, after 

sequestration) insert— 

“32ZA Debtor’s bank account 

For the avoidance of doubt, nothing in this Act prevents a debtor— 

(a) whose estate has been sequestrated, or 

(b) whose estate has been discharged from sequestration, 

  from holding, or applying to open, a bank account.> 

 

Section 15 

Margaret McDougall 
 

70 Leave out section 15 

Section 16 

Fergus Ewing 
 

21 In section 16, page 18, line 18, leave out from beginning to end of line 33 on page 19 and insert— 

<Discharge where Accountant in Bankruptcy not the trustee  

(1) This section applies where the Accountant in Bankruptcy is not the trustee. 
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(2) The Accountant in Bankruptcy may discharge the debtor at any time after the 

date which is 12 months after the date on which sequestration is awarded by 5 

granting a certificate of discharge in the prescribed form. 

(3) Before deciding whether to discharge the debtor under subsection (2), the 

Accountant in Bankruptcy must— 

(a) consider the report provided by the trustee under subsection (4), and 

(b) take into account any representations received during the period 10 

mentioned in subsection (6)(b).  

(4) The trustee must prepare and send a report to the Accountant in Bankruptcy— 

(a) without delay after the date which is 10 months after the date on which 

sequestration is awarded, and 

(b) if the debtor is not otherwise discharged, before sending to the 15 

Accountant in Bankruptcy the documentation referred to in section 

57(1)(b). 

(5) The report must include— 

(a) information about— 

(i) the debtor’s assets, liabilities, financial affairs and business affairs, 20 

(ii) the debtor’s conduct in relation to those assets, liabilities, financial 

affairs and business affairs, 

(iii) the sequestration, and 

(iv) the debtor’s conduct in the course of the sequestration, 

(b) a statement of whether, in the opinion of the trustee, the debtor has as at 25 

the date of the report— 

(i) complied with any debtor contribution order, 

(ii) co-operated with the trustee in accordance with section 64, 

(iii) complied with the statement of undertakings, 

(iv) made a full and fair surrender of the debtor’s estate, 30 

(v) made a full disclosure of all claims which the debtor is entitled to 

make against other persons, and 

(vi) delivered to the trustee every document under the debtor’s control 

relating to the debtor’s estate, business or financial affairs, and 

(c) a statement of whether the trustee has, as at the date that the report is sent 35 

to the Accountant in Bankruptcy, carried out all of the trustee’s functions 

in accordance with section 3. 

(6) The trustee must, at the same time as sending a report to the Accountant in 

Bankruptcy under this section, give to the debtor and every creditor known to 

the trustee— 40 

(a) a copy of the report, and 

(b) a notice informing the recipient that the person has a right to make 

representations to the Accountant in Bankruptcy in relation to the report 

before the expiry of the period of 14 days beginning with the day on 

which the notice is given. 45 
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(7) A discharge under this section must not take effect before the end of the period 

of 14 days beginning with the day of notification of the decision.> 

Margaret McDougall 
 

21A As an amendment to amendment 21, line 47, at end insert— 

<(8) Subsection (9) applies where a trustee served a notice on a bank under section 

32(5A) informing the bank of the sequestration of the debtor. 

(9) As soon as is practicable after the date that the discharge takes effect, the 

trustee must service a notice on the bank— 

(a) informing the bank of the discharge of the debtor from sequestration, 

(b) confirming the implications of the discharge for the bank and the debtor. 

(10) A notice under subsection (9)— 

(a) must be in writing and may be sent— 

(i) by first class post or by using a registered or recorded delivery 

postal service to the bank, 

(ii) in some other manner (including by electronic means) which the 

trustee reasonably considers likely to cause it to be delivered to the 

bank on the same or next day, 

(b) is deemed to have been received the day after it is sent. 

(11) In this section, “bank” has the same meaning as “appropriate bank or 

institution” in section 73(1).> 

Margaret McDougall 
 

74* In section 16, page 20, line 24, at end insert— 

<(8) Subsection (9) applies where the Accountant in Bankruptcy served a notice on 

a bank under section 32(5A) informing the bank of the sequestration of the 

debtor. 

(9) As soon as is practicable after the date that the discharge takes effect, the 

Accountant in Bankruptcy must service a notice on the bank— 

(a) informing the bank of the discharge of the debtor from sequestration, 

(b) confirming the implications of the discharge for the bank and the debtor. 

(10) A notice under subsection (9)— 

(a) must be in writing and may be sent— 

(i) by first class post or by using a registered or recorded delivery 

postal service to the bank, 

(ii) in some other manner (including by electronic means) which the 

Accountant in Bankruptcy reasonably considers likely to cause it 

to be delivered to the bank on the same or next day, 

(b) is deemed to have been received the day after it is sent. 

(11) In this section, “bank” has the same meaning as “appropriate bank or 

institution” in section 73(1).> 
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Fergus Ewing 
 

22 In section 16, page 20, line 27, leave out <54(10)> and insert <54(2)> 

Fergus Ewing 
 

23 In section 16, page 20, line 30, leave out <54(10)> and insert <54(2)> 

Fergus Ewing 
 

24 In section 16, page 20, line 33, leave out <54(10)> and insert <54(2)> 

Jenny Marra 

Supported by: Alison Johnstone 
 

71 Leave out section 16 

Section 18 

Fergus Ewing 
 

25 In section 18, page 23, leave out lines 3 to 12 

Fergus Ewing 
 

26 In section 18, page 23, line 13, leave out from <give> to end of line 16 and insert <prepare and 

send a report to the Accountant in Bankruptcy without delay after the date which is 10 months 

after the earlier of the date on which— 

(a) the whereabouts of the debtor were ascertained by the trustee, or 

(b) the debtor made contact with the trustee. 

(4A) If the trustee sends a report to the Accountant in Bankruptcy under subsection 

(4)— 

(a) the report must include the matters included in a report sent to the 

Accountant in Bankruptcy in accordance with subsection (5) of section 

54, and 

(b) subsection (6) of that section applies to the report as it applies to a report 

sent in accordance with subsection (4) of that section.> 

Fergus Ewing 
 

27 In section 18, page 23, leave out lines 17 to 29 

Fergus Ewing 
 

28 In section 18, page 23, line 30, leave out from <an> to <(7)(b)> in line 31 and insert <a report 

under subsection (4)> 

Fergus Ewing 
 

29 In section 18, page 23, line 33, at end insert— 

<(  ) Before deciding whether to discharge the debtor under subsection (8), the 

Accountant in Bankruptcy must— 

(a) consider the report prepared by the trustee under subsection (4), and 
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(b) take into account any representations received during the period 

mentioned in subsection (6) of section 54 (as applied in accordance with 

subsection (4A)).> 

Fergus Ewing 
 

30 In section 18, page 23, line 38, leave out <54(10)> and insert <54(2)> 

Jenny Marra 
 

75 In section 18, page 23, line 38, leave out <54(10)> and insert <54> 

Fergus Ewing 
 

31 In section 18, page 23, leave out lines 39 to 41 

Section 20 

Fergus Ewing 
 

32 In section 20, page 25, line 3, after <31> insert <or 32> 

Fergus Ewing 
 

76 In section 20, page 25, line 6, leave out <58> and insert <57> 

Fergus Ewing 
 

33 In section 20, page 25, line 20, leave out <and realisation> and insert <, realisation and 

distribution> 

Fergus Ewing 
 

77 In section 20, page 25, line 22, leave out <58> and insert <57> 

Section 21 

Fergus Ewing 
 

34 In section 21, page 26, line 25, at end insert— 

<(  ) after paragraph (iii), insert “, and 

(iv) any other document as may be specified in regulations made under 

this subsection or any other enactment.”, and> 

Section 22 

Fergus Ewing 
 

35 In section 22, page 26, line 32, leave out subsection (1) 

Fergus Ewing 
 

36 In section 22, page 26, line 38, leave out <(1)(a)> and insert <(1)(b)> 

Fergus Ewing 
 

37 In section 22, page 27, line 4, leave out <“as part of the register of insolvencies”> and insert 

<“following a request made to the Accountant in Bankruptcy”> 
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Fergus Ewing 
 

38 In section 22, page 27, line 7, leave out <“as part of the register of insolvencies”> and insert 

<“following a request made to the Accountant in Bankruptcy”> 

Schedule 2 

Fergus Ewing 
 

39 In schedule 2, page 61, line 11, leave out <54(10)> and insert <54(2)> 

Jenny Marra 
 

78* In schedule 2, page 61, line 11, leave out <54(10) or 54A(2)> and insert <54> 

Section 25 

Hanzala Malik 
 

79 In section 25, page 29, leave out lines 6 and 7 

Fergus Ewing 
 

40 In section 25, page 29, line 6, leave out <both> and insert <the first and second> 

Section 26 

Fergus Ewing 
 

41 In section 26, page 29, line 16, after <creditor> insert <(whether or not a person who was a 

petitioner for, or concurred in a debtor application for, the sequestration)> 

Fergus Ewing 
 

42 In section 26, page 29, line 19, leave out <, or concurred in a debtor application for,> 

Hanzala Malik 
 

80* In section 26, page 29, line 35, leave out <17C(5) or> 

Hanzala Malik 
 

81 In section 26, page 30, line 37, leave out from beginning to end of line 3 on page 32 

Fergus Ewing 
 

43 In section 26, page 31, line 19, leave out <54> and insert <53> 

Hanzala Malik 
 

82 In section 26, page 32, line 6, after <if> insert <the Accountant in Bankruptcy is satisfied that> 

Hanzala Malik 
 

83 In section 26, page 32, line 7, leave out <the trustee has notified the Accountant in Bankruptcy 

under section 17D(b)(ii) that the debtor’s debts have been paid> and insert <the debtor has paid 

the debtor’s debts> 
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Hanzala Malik 
 

84 In section 26, page 32, line 11, leave out <the Accountant in Bankruptcy is satisfied that> 

Hanzala Malik 
 

85 In section 26, page 33, leave out lines 5 to 31 

Hanzala Malik 
 

86 In section 26, page 34, leave out lines 11 to 13  

Hanzala Malik 
 

87 In section 26, page 34, leave out lines 16 to 18  

Hanzala Malik 
 

88 In section 26, page 34, leave out lines 38 and 39  

Hanzala Malik 
 

89 In section 26, page 34, leave out lines 41 and 42  

Hanzala Malik 
 

90 In section 26, page 35, leave out lines 1 to 4  

Section 28 

Fergus Ewing 
 

44 In section 28, page 37, line 42, after <trustee> insert <(or in the case where the former trustee has 

died, the former trustee’s representatives)> 

Section 29 

Fergus Ewing 
 

45 In section 29, page 40, line 36, at end insert— 

<(6I) The Accountant in Bankruptcy may refer a case to the sheriff for a direction 

before— 

(a) making any order under subsection (1)(b) or (3), 

(b) making any declaration or any order under subsection (6), or  

(c) undertaking any review under this section. 

(6J) An application for a review under subsection (3A) or (6E) may not be made in 

relation to a matter on which the Accountant in Bankruptcy has applied to the 

sheriff for a direction under subsection (6I).”.> 

Section 30 

Fergus Ewing 
 

46 In section 30, page 41, line 21, at end insert— 
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<(2E) The Accountant in Bankruptcy may refer a case to the sheriff for a direction 

before— 

(a) making a decision under subsection (2A)(b), or  

(b) undertaking any review under this section. 

(2F) An application for a review under subsection (2B) may not be made in relation 

to a matter on which the Accountant in Bankruptcy has applied to the sheriff 

for a direction under subsection (2E).”.> 

Section 31 

Fergus Ewing 
 

47 In section 31, page 42, line 13, leave out from <made> to <made,> in line 14 

Fergus Ewing 
 

48 In section 31, page 42, leave out lines 17 to 20 

Fergus Ewing 
 

49 In section 31, page 42, line 21, leave out <(4)> and insert <(3)> 

Fergus Ewing 
 

50 In section 31, page 42, line 30, at end insert— 

<(  ) The sheriff may— 

(a) in determining such an appeal, or 

(b) otherwise on an application by the Accountant in Bankruptcy, 

 make an order providing that the debtor may not make another application 

under subsection (3) for such period as may be specified in the order.”.> 

Section 33 

Fergus Ewing 
 

51 In section 33, page 44, line 30, leave out <waiving>  

Fergus Ewing 
 

52 In section 33, page 44, line 31, at beginning insert <correcting>  

Fergus Ewing 
 

53 In section 33, page 44, line 33, at beginning insert <waiving>  

Fergus Ewing 
 

54 In section 33, page 44, line 39, at beginning insert <correct or> 

Section 34 

Fergus Ewing 
 

55 In section 34, page 46, line 9, after <any> insert <report or other> 
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Section 35 

Fergus Ewing 
 

56 In section 35, page 47, line 3, at end insert— 

<(7) The Accountant in Bankruptcy may refer a case to the sheriff for a direction 

before making a decision under sub-paragraph (5)(b). 

(8) An appeal to the sheriff under sub-paragraph (6) may not be made in relation to 

a matter on which the Accountant in Bankruptcy has applied to the sheriff for a 

direction under sub-paragraph (7).”.> 

Section 46 

Jenny Marra 
 

91 In section 46, page 54, line 9, leave out <or 54A> 

After section 48 

Fergus Ewing 
 

57 After section 48, insert— 

<Debt arrangement schemes: extension to non-natural persons and fees 

(1) The Debt Arrangement and Attachment (Scotland) Act 2002 (asp 17) is amended as 

follows. 

(2) In section 1 (debt arrangement scheme), for “individuals” substitute “persons”. 

(3) In section 7(2) (debt payment programmes: power to make further provision), after 

paragraph (ua) insert— 

“(ub) the remuneration of payments distributors and money advisers,”. 

(4) Section 9(2) is repealed.> 

Schedule 3 

Fergus Ewing 
 

58 In schedule 3, page 62, line 18, leave out paragraph 3 and insert— 

<In section 5 (sequestration of the estate of living or deceased debtor)— 

(a) in subsection (2B)(c), after sub-paragraph (ib), insert “or”, and 

(b) in subsection (4A)(a), for “section 33(1) of this Act” substitute “any provision of 

this or any other enactment”.> 

Fergus Ewing 
 

59 In schedule 3, page 62, line 21, leave out paragraph 5 and insert— 

<In section 6 (sequestration of other estates)— 

(a) in subsection (2), after paragraph (a) insert— 

“(aa) a limited liability partnership,”, 

(b) before paragraph (a) of subsection (4) insert— 
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“(za) by debtor application made by the partnership where the partnership is 

apparently insolvent,”, 

(c) after subsection (4) insert— 

“(4A) For the purposes of an application under subsection (4)(za), section 7(3)(a) is 

to be read as if— 

(a) the word “either” were omitted, and 

(b) the words “or if any of the partners is apparently insolvent for a debt of 

the partnership” were omitted.”, 

(d) in subsection (8), after “(8A)” insert “(but not (9) or (10))”.> 

Jenny Marra 
 

92 In schedule 3, page 64, line 11, leave out <, 54A>  

Jenny Marra 
 

93* In schedule 3, page 64, line 28, leave out <, 54A>  

Jenny Marra 
 

94 In schedule 3, page 64, line 30, leave out <, 54A>  

Fergus Ewing 
 

60 In schedule 3, page 64, line 32, at end insert— 

<(  ) in paragraph (b), for “section 1(3) of the Bail etc. (Scotland) Act 1980” 

substitute “section 24(6) of the Criminal Procedure (Scotland) Act 1995 

(c.46)”, and>  

Jenny Marra 
 

95 In schedule 3, page 64, line 33, leave out <, 54A>  

Fergus Ewing 
 

61 In schedule 3, page 65, line 15, at end insert— 

<(iid) section 32D(7), and”> 

Fergus Ewing 
 

62 In schedule 3, page 65, line 18, after <Act> insert <or an Act of the Scottish Parliament> 

Fergus Ewing 
 

63 In schedule 3, page 65, leave out lines 32 to 34 

Fergus Ewing 
 

64 In schedule 3, page 65, line 38, at end insert <, and 

<(h) after the definition of “statement of assets and liabilities” insert— 

643



 16 

 ““statement of undertakings” means the statement of debtor 

undertakings sent to the debtor under section 2(8) or, in the case of 

a debtor application, given by the debtor when making the 

application,”.> 

Fergus Ewing 
 

65 In schedule 3, page 66, line 5, at end insert— 

<Debt Arrangement and Attachment (Scotland) Act 2002 (asp 17) 

 In section 62 of the Debt Arrangement and Attachment (Scotland) Act 2002 (regulations 

and orders)— 

(a) in subsection (3), for “the first regulations made under section 7 above” substitute 

“any regulations containing provision of the kind mentioned in section 7(2)(bd), 

any regulations containing provision of the kind mentioned in section 7(2)(ub)”, 

and  

(b) in subsection (4), for “the first regulations made under section 7 above” substitute 

“any regulations containing provision of the kind mentioned in section 7(2)(bd), 

any regulations containing provision of the kind mentioned in section 7(2)(ub)”.> 

Schedule 4 

Fergus Ewing 
 

66 In schedule 4, page 67, line 10, at end insert— 

<Section 32(9)(iii).> 
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 the list of groupings (that is, the order in which amendments will be 
debated).  Any procedural points relevant to each group are noted; 

 the text of amendments to be debated during Stage 2 consideration, set out 
in the order in which they will be debated.  THIS LIST DOES NOT 

REPLACE THE MARSHALLED LIST, WHICH SETS OUT THE 

AMENDMENTS IN THE ORDER IN WHICH THEY WILL BE 
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Groupings of amendments 

 

Debtor contribution orders 

1, 2, 3, 4, 5, 6, 7, 9, 10, 11, 15 

Length of contribution period in respect of debtor’s income and estate 

67, 8, 70 

Deductions from earnings and other income 

12, 12A, 14, 61 

Discharge of debtor 

72, 13, 21, 22, 23, 24, 71, 25, 26, 27, 28, 29, 30, 75, 31, 39, 78, 55, 91, 92, 93, 94, 95 
 
 Notes on amendments in this group 

 Amendment 72 pre-empts amendment 13 
 Amendments 30 and 75 are direct alternatives 
 Amendment 39 pre-empts amendment 78 
  

Sequestration and trust deeds where debtor has few assets 

68, 16, 17, 69, 18, 58 
 
 Notes on amendments in this group 

 Amendment 68 pre-empts amendment 16 

Moratorium on diligence 

19 

Debtor’s bank accounts 

20, 20A, 73, 21A, 74, 66 
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Minor and technical 

32, 76, 33, 77, 40, 41, 42, 43, 44, 51, 52, 53, 54, 60, 62, 63, 64 
 
 Notes on amendments in this group 

Amendment 40 is pre-empted by amendment 79 in group “Removal of interim 
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Amendment 43 is pre-empted by amendment 81 in group “Removal of interim 

recall of sequestration” 

Records 

34, 35, 36, 37, 38 

Removal of interim recall of sequestration 

79, 80, 81, 82, 83, 84, 85, 86, 87, 88, 89, 90 
 
 Notes on amendments in this group 

Amendment 79 pre-empts amendment 40 in group “Minor and Technical” 
Amendment 81 pre-empts amendment 43 in group “Minor and Technical” 

Accountant in Bankruptcy referrals to court 

45, 46, 56 

Bankruptcy restrictions orders 

47, 48, 49, 50 

Debt arrangement schemes: extension to non-natural persons and procedure 

57, 65 

Voluntary sequestration for partnerships 
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ECONOMY, ENERGY AND TOURISM COMMITTEE 
 

EXTRACT FROM THE MINUTES 
 

2nd Meeting, 2014 (Session 4) 
 

Wednesday 22nd January 2014 
 
Present: 
Christian Allard     Marco Biagi 
Chic Brodie      Murdo Fraser (Convener) 
Alison Johnstone     Mike MacKenzie 
Hanzala Malik     Jenny Marra (Committee Substitute) 
 
Also present: Fergus Ewing, Minister for Energy, Enterprise & Tourism. 
 
Apologies were received from Margaret McDougall, Dennis Robertson (Deputy 
Convener). 
 
Bankruptcy and Debt Advice (Scotland) Bill: The Committee considered the 
Bill at Stage 2. 
 

The following amendments were agreed to (without division): 1, 2, 3, 4, 5, 
6, 7, 8, 9, 10, 11, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 
28, 29, 30, 31, 32, 76, 33, 77, 34, 35, 36, 37, 38, 39, 40, 41, 42, 43, 44, 45, 
46, 47, 48, 49, 50, 51, 52, 53, 54, 55, 56, 57, 58, 59, 60, 61, 62, 63, 64, 65 
and 66. 
 
The following amendments were agreed to (by division)— 
 
12  (For 7, Against 0, Abstentions 2) 
 
The following amendments were disagreed to (by division)— 
 
67  (For 3, Against 5, Abstentions 1) 
12A  (For 3, Against 6, Abstentions 0) 
72  (For 3, Against 6, Abstentions 0) 
68  (For 3, Against 6, Abstentions 0) 
69  (For 3, Against 6, Abstentions 0) 
20A  (For 3, Against 6, Abstentions 0) 
73    (For 3, Against 6, Abstentions 0) 
70   (For 3, Against 6, Abstentions 0) 
21A  (For 3, Against 6, Abstentions 0) 
74    (For 3, Against 6, Abstentions 0) 
71   (For 3, Against 6, Abstentions 0) 
 
Amendment 79 was moved and, no member having objected, withdrawn. 
 
Amendment 78 was pre-empted. 
 
The following amendments were not moved: 75, 80, 81, 82, 83, 84, 85, 86, 
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87, 88, 89, 90, 91, 92, 93, 94 and 95. 
 
The following provisions were agreed to without amendment: sections 1, 2, 
3, 6, 7, 9, 10, 11, 12, 13, 14, 15, 17, 19, 23, 24, 27, 32, 36, 37, 38, 39, 40, 
41, 42, 43, 44, 45, 46, 47, 48, 49, 50, 51, 52, 53 and the long title. 
 
The following provisions were agreed to as amended: sections 4 and 5, 
schedule 1, sections 8, 16, 18, 20, 21 and 22, schedule 2, sections 25, 26, 
28, 29, 30, 31, 33, 34 and 35, and schedules 3 and 4. 

 
The Committee completed Stage 2 consideration of the Bill. 
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Bankruptcy and Debt Advice 
(Scotland) Bill: Stage 2 

09:34 
The Convener: Agenda item 2 is stage 2 of the 

Bankruptcy and Debt Advice (Scotland) Bill. I will 
run through how I intend to deal with amendments. 

Everyone should have with them a copy of the 
bill as introduced, the revised marshalled list of 
amendments, which was issued yesterday 
afternoon by the legislation team clerks, and the 
groupings of amendments paper, which sets out 
the amendments in the order in which they will be 
debated. 

There will be one debate on each group of 
amendments. I will call the member who lodged 
the first amendment in the group to speak to and 
move that amendment and to speak to all the 
other amendments in the group. Members who 
have not lodged amendments in the group but 
who want to speak should catch my attention in 
the usual way. If he has not already spoken on the 
group, I will then invite the minister to contribute to 
the debate before I move to the winding-up 
speech. The debate on the group will be 
concluded by my inviting the member who moved 
the first amendment in the group to wind up. 

Following the debate on each group, I will check 
whether the member who moved the first 
amendment in the group wants to press it to a vote 
or to withdraw it. If they want to press it, I will put 
the question on that amendment. If a member 
wants to withdraw their amendment after it has 
been moved, I will ask whether the committee 
agrees to their doing so. If any committee member 
objects, the committee will immediately vote on 
the amendment. If any member does not want to 
move their amendment when they are called to do 
so, they should simply say, “Not moved.” Any 
other MSP present may move the amendment. If 
no one moves it, I will immediately call the next 
amendment in the marshalled list. 

Only committee members are allowed to vote—
that includes members who are in attendance as 
substitutes today. Voting is by a show of hands, 
and it is important that members keep their hands 
clearly raised until the clerks have recorded the 
vote. 

The committee is required to indicate formally 
that it has considered and agreed to each section 
and schedule. I will therefore put a question on 
each at the appropriate point. 

I hope that we can complete stage 2 today, as is 
our intention. If not, we will stop at some point and 
take it up again next week. 

649



3803  22 JANUARY 2014  3804 
 

 

I suggest that, unless anybody has any 
questions about the process, we should proceed. 

Sections 1 to 3 agreed to. 

Section 4—Debtor contribution order 

The Convener: Amendment 1, in the name of 
the minister, is grouped with amendments 2 to 7, 9 
to 11 and 15. 

The Minister for Energy, Enterprise and 
Tourism (Fergus Ewing): Good morning. For the 
record, I declare that I am a non-practising 
member of the Law Society of Scotland and a 
member of the HI-Scot credit union.  

I am pleased that the committee has supported 
section 3, on “Debtor’s contribution: common 
financial tool”. When I gave evidence on 6 
November, I said that I looked forward to working 
with the committee collaboratively. We did that in 
the stage 1 proceedings, and we should be able to 
do that in our approach to stage 2. 

Amendments have been lodged that respond to 
various stakeholders’ concerns on discharge, 
transfer of functions from the courts and minimum 
debt level for the minimal assets procedure. We 
have lodged amendments in response to concerns 
that the Scottish Government has picked up on 
during the bill process, such as those about bank 
accounts for bankrupts and the adjustment that we 
are making to allow easier voluntary sequestration 
by partnerships. We have also lodged 
amendments that originated with stakeholders, 
having been proposed by organisations such as 
the Institute of Chartered Accountants of Scotland 
and the Law Society of Scotland. Indeed, I have 
had engagement with some of those bodies since 
stage 1, and that will continue. 

I am pleased that the package of amendments 
before us does useful things to improve the bill. I 
am equally pleased with the way in which the 
package has come together, with different groups, 
organisations and individuals putting their views 
forward and having them listened to. The bill is 
better as a result.  

For example, Government amendments 1 to 7, 
9, 10 and 15 address points—including those that 
were made by ICAS during stage 1—that raise 
questions about the process around DCOs, or 
debtor contribution orders. As the committee is 
aware, the principle of ensuring that those who 
can pay do pay is central to the bill. I hope that all 
members support that principle and will take the 
opportunity to reiterate their support today. 

The DCO is the mechanism for setting the 
appropriate contribution as determined by the 
common financial tool, which members have just 
voted for. It is important therefore that the process 
is as simple and straightforward as possible and 

can be explained to and understood by those who 
enter bankruptcy.  

With that in mind, I highlight the following points 
on the amendments. Most of the amendments 
implement a requirement for a DCO to be made in 
all cases, on initial proposals provided by the 
trustee. Where an individual has been assessed 
as unable to make a contribution, that contribution 
will be set at zero. The requirement to have a 
DCO in all cases will ensure that debtors are 
aware of their responsibilities at the outset, and if 
a debtor’s circumstances change during the 48 
months, there is a clear and transparent process 
for varying, either up or down, the contribution 
level. 

Separately, amendments 5 and 10 provide for a 
process by which a debtor can challenge the DCO 
directly. That was already available, but the 
amendments make the process more direct and 
provide for a review by the Accountant in 
Bankruptcy and, if necessary, an appeal to the 
sheriff. 

Taken together, these Government 
amendments improve and clarify the DCO 
process, and I ask the committee to support them.  

I move amendment 1. 

Amendment 1 agreed to. 

Amendments 2 to 6 moved—[Fergus Ewing]—
and agreed to.  

The Convener: Amendment 67, in the name of 
Margaret McDougall, is grouped with amendments 
8 and 70. Margaret McDougall is not here. I 
assume that Jenny Marra will speak to and move 
amendment 67. 

Jenny Marra (North East Scotland) (Lab): 
Good morning. Amendment 67 seeks to reduce 
the payment period of the debtor contribution 
order from 48 months to 36 months or, in other 
words, to stop the proposed extension of the 
practical effects of bankruptcy for Scots from three 
years to four. 

I begin by addressing a point that the minister 
made during stage 1 of the bill in relation to the 
level of support for that move in the Scottish 
Government’s consultation. As colleagues may 
remember, that was a major debating point at 
stage 1. The minister suggested on numerous 
occasions that 
“a majority of respondents supported a repayment period of 
five years.”—[Official Report, 18 December 2013; c 25928.]  

and that his move to four years was therefore a 
compromise. 

However, to assert that is to take an incomplete 
look at the minister’s consultation. The question to 
which his assertion refers is question 10.41a, 
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which asks for how long a new payment product—
if there is to be one—should last. Of the people 
who answered that question, 32 said that they 
preferred a five-year repayment period, 27 said 
three years, one said four years and five said that 
they would prefer another period but—this number 
is the greatest of those I am reading out—64 are 
recorded as having not answered the question. 

Furthermore, in the consultation analysis of 
question 10.41a, the Accountant in Bankruptcy, 
which is the Government’s own agency, states 
clearly that 
“The majority of respondents who answered this question 
felt that this product— 

in other words, the extension—“was not required”. 
In fact, the number who supported a new payment 
product at all was only 38 out of 129, with 70 of 
129—a clear majority—preferring the status quo. It 
is safe to say that a majority of respondents did 
not favour a five-year repayment period for Scots 
but instead support the status quo.  

The move from three to four years in bankruptcy 
for Scots has been widely criticised by a number 
of stakeholders, including Citizens Advice 
Scotland, which believes that it is very likely to 
cause hardship, and the Law Society of 
Scotland—of which the minister is a member—
which states: 

“There is insufficient evidence that a debtor contribution 
order for four years will improve returns to creditors.” 

09:45 
As the minister said in his opening remarks, one 

of his key aims with the bill is to improve returns to 
creditors. What is more, the extension 
contravenes the European Commission expert 
advice that states that repayment periods should 
range from one to three years and last no longer 
than three years. Given the weight of evidence, 
there is no coherent argument for extending the 
bankruptcy period as the minister has done in the 
bill, so on that basis I urge members to support 
amendment 67. 

Amendment 70, which seeks to remove section 
15, is a logical extension of amendment 67. 
Section 15 will extend the debtor’s liability to four 
years in two particular circumstances. First, 
section 15(1) will extend the period for which 
property or rights acquired or received by the 
debtor after the date of bankruptcy may transfer to 
the trustee for the benefit of creditors. Under the 
bill, such property and rights would fall to the 
trustee for the benefit of creditors for up to four 
years from the date of sequestration. Under 
section 15(2), the same time period will apply to 
non-vested contingent interests, such as legacies 
under a will, that the debtor acquires or receives 

after the date of sequestration. Removal of section 
15 would restore the status quo. 

Amendment 8 is curious, and I wonder whether 
it is simply addressing one of what appear to be 
many drafting errors in the bill. Perhaps I am 
wrong; perhaps it is making a substantive change. 
I ask the minister to explain its content in his 
remarks. 

I move amendment 67. 

Fergus Ewing: We heard a great deal about 
the length of the debtor contribution period at 
stage 1. I will begin by responding to Ms Marra’s 
request to explain amendment 8. This technical 
amendment seeks to expand section 4 to allow a 
debtor contribution to be shorter than 48 months in 
circumstances in which the total debts plus 
statutory interest can be paid through either 
contributions or the sale of an asset belonging to 
the debtor. That will ensure that a debtor is not 
necessarily bound by the 48-month contribution 
period where it is not required, and that the trustee 
can be discharged from office earlier, thereby 
minimising the chance of unnecessary costs. To 
put it simply, where the debts can be fully repaid 
earlier through a combination of the contribution 
orders and assets, there is no need for the 
contribution order to extend to 48 months. I hope 
that all members will understand that fairly obvious 
and simple scenario. That said, it will be the case 
in only a very small minority of bankruptcy cases. 

In general, the 48-month contribution period—
and, indeed, ensuring that those who can pay their 
debts do so—seems to me to be a very important 
principle of the bill that I hope that we will all 
accept. I did not hear Ms Marra say that the 
Labour Party accepted it, so perhaps in her 
closing remarks she will indicate whether the 
Labour Party accepts the principle that in Scotland 
those who can pay their debts should be required 
to do so. 

I strongly believe that a 48-month minimum 
contribution period balances the needs and 
interests of those in debt and their creditors. We 
heard in the stage 1 debate—and, to a lesser 
extent, from Ms Marra this morning—claims that 
the policy would affect, damage, impair and worry 
the most vulnerable people in our society. That is 
simply not the case. 

People whose sole income derives from benefits 
will not make a contribution. Currently, two thirds 
of those who go into bankruptcy do not make a 
contribution; only one third do. Those two thirds 
benefit from debt relief, often for substantial debts 
that they have run up, without making a 
contribution because they are judged, based on 
assessment of their income, to be unable both to 
make a contribution and to meet their 
commitments to themselves and their families. I 
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would have thought that all of us could support 
that system. The claim that was made by Ms 
Marra in her opening speech in the stage 1 debate 
and which has been made by many others—that 
the change will somehow damage the most 
vulnerable people—is, with all due respect, ill 
founded. 

Another point that must be taken into account 
when considering the payment period is that, 
under the bill, the method of calculation that will be 
used to determine the amount that the debtor will 
pay will be the common financial statement—our 
proposed common tool. Members have voted on 
that and supported it without any debate in today’s 
proceedings, so I presume that they are all 
satisfied with it. The AIB already uses the common 
tool in respect of the debt arrangement scheme. In 
other words, those who enter the debt 
arrangement scheme are assessed under the 
common financial statement. Therefore, the 
proposal in the bill will introduce an element of 
consistency across DAS, protected trust deeds 
and bankruptcy. 

Consistency is sadly lacking at the moment in 
respect of contribution orders and the amount that 
people are required to pay. I will dwell on some of 
the inconsistencies, anomalies and difficulties that 
we think the bill will rightly remove, thereby 
introducing fairness and consistency for, perhaps, 
the first time. 

The AIB’s analysis has shown that the common 
tool uses a method of calculation that leaves 
individuals and families with the funds that are 
necessary to pay for their essential household 
expenditure. That is absolutely critical. I would not 
support any system that left families unable to pay 
for essential items of household expenditure. Any 
claim to the contrary is, I am afraid, simply not 
borne out by the facts. Calculations using that 
methodology are less likely to be breached than 
those that are arrived at using other 
methodologies, and I welcome the committee’s 
support for the CFS to be adopted throughout 
Scotland. Without it, the current system is full of 
inconsistency and potential unfairnesses. That 
should not continue. 

It surely cannot be acceptable for someone to 
choose a solution because they have been told 
that they can pay back less by choosing that 
solution over others, and that the contribution 
period is shorter. That is happening in the present 
system. My officials have anecdotal evidence of a 
company offering to provide a solution for a certain 
amount each month and of that sum then being 
undercut by another firm that was seeking the 
business. Ensuring that there is a standard 
contribution period and common method of 
assessment will remove that risk and, combined 
with compulsory advice, will mean that people will 

be more likely to end up with a fair assessment of 
the solution that best addresses their 
circumstances. 

We have also heard claims that a longer 
contribution period will lead to an increase in 
breakages, based on what seems largely to be an 
assumption that, the longer something goes on, 
the greater the risk that a problem will develop. 
Again, that is simply not supported by evidence, 
some of which I will share with the committee. 

Our debt arrangement scheme, which supports 
people in paying back all of what they owe, 
currently has an average payment length of not 
three or four years, but 6.5 years. The committee 
has heard from me before that the rate of 
revocations in DAS has been stable for a number 
of years at around 3 per cent per quarter, which is 
relatively low—despite the fact that it is six and a 
half years long, not four. 

Furthermore, some additional analysis by the 
Accountant in Bankruptcy of cases that have been 
revoked has revealed that 75 per cent of current 
DAS revocations occur during the first two years of 
the existence of DAS. In other words, most 
defaults occur early, not late. That is the evidence. 
It is not the case that the longer the payment 
period, the more likely it is to fail. In fact, the 
evidence shows quite the opposite: the AIB’s 
analysis shows that the longer a programme under 
DAS has been running, the less propensity it has 
to fail. 

We heard not so long ago—after a long debate 
on protected trust deeds—that the Labour 
members support a four-year contribution period. I 
presume that that is still their position and that 
they have not decided to change that view—
although we are not entirely certain about that. If it 
is the case that they wish a four-year contribution 
period for protected trust deeds and only a three-
year period for bankruptcy, I am sure that ICAS 
would have something to say about that; it might 
say that that would induce an unintended incentive 
for people to enter bankruptcy as opposed to a 
protected trust deed. To argue for four years of 
contributions for protected trust deeds—as Ms 
Marra’s colleagues Mr Malik and Ms McDougall 
have done—seems to be totally at odds with the 
stance that they have now adopted, which is, to 
use the word that Ms Marra employed at stage 1, 
that four years is “iniquitous”. If it is iniquitous for 
bankruptcy, how is it correct and fair for protected 
trust deeds? Perhaps Ms Marra could answer that 
later. 

All that put together makes a convincing case 
that the extension in payment will not impact on 
vulnerable people, because they will not be 
paying. It is also unlikely significantly to impact on 
those who can pay, because the evidence 
suggests that most breakages occur early in 
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repayment arrangements and not in the later 
period. 

I believe that contributions will be more 
sustainable, because—this point is extremely 
important—they will be made by using the CFS. 
Analysis suggests that sustainable contributions 
will not automatically lead to an increase in 
breakages, even over a longer period. Therefore, I 
urge the committee to reject amendment 67 and 
its proposal to reduce the period from 48 months 
to 36 months. 

Out of fairness, I should say that I have already 
debated the consultation responses with Ms 
Marra. It is plain to me that the support for four 
years is very substantial, not least from the credit 
unions, almost of all of which—I think—support 
four years. The bad debts incurred will be a very 
significant impediment to the promotion of credit 
unions, which I think the Labour Party has been 
keen on. In any event, of those who responded to 
a particular choice, 32 supported five years, 27 
supported three years and 64 expressed no 
opinion. I do not think that one can really draw too 
much from that, other than that four years does 
seem to be a compromise. 

I have not mentioned that for individual 
voluntary arrangements—the broad equivalent 
insolvency statutory solution to protected trust 
deeds, that exists in England—the period is five 
years. The claim that has been made formerly, but 
which I note was not repeated this morning, that 
debtors in Scotland will be paying for longer than 
those in England in statutory debt solutions—that 
claim was made to a newspaper in a letter, and at 
stage 1 by Labour members—seems to have been 
abandoned, and rightly so, because it was never 
true. 

I turn to amendment 70. It is in keeping with the 
principle that I mentioned a moment ago that 
section 15 is important. If a debtor acquires 
property or other assets during the 48-month term, 
it is fair that creditors receive the benefit of that. 
The provision of acquirenda—property that is 
acquired after the date of sequestration—does not 
include the debtor’s income after sequestration; it 
refers to assets that are acquired after 
sequestration. I am sure that you will be aware of 
that, convener, because you are a fellow solicitor. 
That is dealt with by other provisions in the bill on 
the contribution after fair allowable expenditure. 

The insolvency sector has welcomed section 15 
and the standardisation it will bring to ensure that 
people who are in protected trust deeds and those 
in bankruptcy are treated equally. Section 15 
should therefore be retained. 

I will make a final point to address Mr Malik’s 
desire to remove the application fee for people 
under MAP. If we were to do that, the impact on 

the taxpayer would be very significant. The 
committee has accepted the need for the AIB to 
recover its costs. That approach has seen a 
significant reduction in the burden on the taxpayer 
in recent years. 

10:00 
In 2007-08, the net operating costs that were 

met by the taxpayer for the Accountant in 
Bankruptcy were £6.48 million. In 2012-13, they 
had been reduced—by a factor of 10—to 
£650,000. It behoves us all to acknowledge that 
that work represents an extraordinary degree of 
efficiency and success for the AIB. It is perfectly 
reasonable for the Labour Party or any member of 
this Parliament to argue that the taxpayer should 
resume that additional £6 million liability, but that 
is not something that has happened in any budget 
debate that I can recall. Were that to be the 
position of any member, they would have to say 
from where that £6 million, or part thereof, would 
be funded, and which major public services—such 
as the NHS, police or fire services—would take 
the hit to increase the subsidy to the Accountant in 
Bankruptcy’s office. 

I hope that we can recognise that the 
Accountant in Bankruptcy has, with her staff, 
carried out sterling work in performance of the 
duties that rest upon them. I am extremely 
conscious of their efficiency and am delighted that 
that efficiency will lead to their being able to 
reduce the costs of bankruptcy for those entering it 
at the lowest process, from £200 under the low-
income, low-assets route to £100 in MAP. Halving 
the fees will be achieved through the further 
efficiencies that the Accountant in Bankruptcy has 
been able to identify which she and her staff will 
deliver in performance of their duties. 

In conclusion, I invite the committee to support 
amendment 8 in my name and to reject 
amendments 67 and 70 in the name of Margaret 
McDougall. 

The Convener: Thank you, minister. Two 
members have indicated that they want to speak 
on this group. 

Mike MacKenzie (Highlands and Islands) 
(SNP): Given the minister’s very comprehensive 
speech, I can add almost nothing but, given that I 
have sat through all the committee meetings that 
have dealt with the bill, a few things have occurred 
to me that Jenny Marra may not be aware of. 

First, the committee will be aware that we took 
evidence informally in private from a number of 
people who were good enough to share their 
experiences of going through this process—
difficult as that was for them. The committee is 
grateful to have had the benefit of their evidence. I 
was left with the overwhelming impression that 
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most people who went through that difficult 
process still wished to repay their debts. They 
were not content with a legal discharge from their 
debts; at the end of the process, they wanted to be 
able to hold their head up and say, “I have repaid 
my debts.” I recall distinctly that Mr Malik spoke of 
a constituent who had a strong feeling that, 
despite getting into debt through no fault of his 
own, he wanted to honour his debts. I am 
convinced that most people want to pay off their 
debts. When Ms Marra sums up, can she clarify 
whether it is really Labour’s position that people 
who are able to make a contribution to their debts 
should make no contribution? 

Secondly, the convener will recall that I took a 
particular interest in the common financial tool. 
When the committee adviser described it as an 
algorithm, I challenged that on the basis that I felt 
that it was quite a simple spreadsheet, which did 
not meet the definition of an algorithm. I had to 
apologise to the adviser, because I later 
discovered that it was in fact an algorithm. 
Interestingly, when we had a special meeting to 
look at the mechanism of the common financial 
tool, I was struck by the fact—I confirm what the 
minister said—that the lowest 30 per cent of 
people will make no contribution. The poorest 
people, who are the people in most difficulty, will 
make no contribution whatever. 

The other virtue and the real merit of the tool is 
its inherent flexibility. As a Highlands and Islands 
member, I was concerned about whether it had 
flexibility to meet the unusual circumstances in 
which people sometimes find themselves in that 
region. For example, would it meet the 
circumstance that I sometimes face of having to 
use a ferry to get to and from work, or having to 
keep my own boat if I have to get to work outwith 
ferry hours? However, I was persuaded that the 
common financial tool has sufficient flexibility to 
meet those sometimes unusual circumstances. 

Taking that into account, I do not think that the 
four-year period will inflict any difficulty on people. 
To reiterate the minister’s suggestion, from the 
committee’s previous work on protected trust 
deeds and the debt arrangement scheme, I am 
convinced that there is absolutely no good 
evidence that defaults will increase as a result of 
extending to a four-year period. All in all, I urge 
members to reject amendments 67 and 70 but to 
support the minister’s amendment 8, because it is 
important to retain a bit of flexibility to reduce the 
period when that is appropriate. 

Alison Johnstone (Lothian) (Green): Like Mr 
MacKenzie, I have heard all the evidence as the 
bill has progressed to stage 2 but, as far as I am 
aware, no one has ever suggested that people 
who can afford to pay their debts should not do so. 
It is fair to say that a broad spectrum of 

organisations are against the move in the bill to 
increase the debtor contribution period. We have 
heard that the money advice non-governmental 
organisations, the Law Society of Scotland and 
creditors are all against that increase. When 
creditor and debtor organisations oppose the 
measure, there is clearly an issue. Euan 
McPherson from Lloyds Bank said: 

“bankruptcy is about wiping the slate clean and 36 
months is an adequate payment period.”—[Official Report, 
Economy, Energy and Tourism Committee, 30 October 
2013; c 3488.]  

Citizens Advice Scotland, which has massive 
experience in the area, made it clear that it thinks 
that the current period of three years is the right 
one for creditors and debtors. 

The minister pointed out that the committee 
previously supported a period of 48 months in the 
regulations on the debt arrangement scheme, but 
those regulations were introduced before we had 
the chance to take full evidence and, when we did, 
the issue emerged. We have an opportunity to get 
the details right in the primary legislation, so we 
should do so. 

Joan McAlpine (South Scotland) (SNP): As a 
substitute member, I attended some of the 
evidence sessions on the bill, and I was 
particularly struck by the evidence of the credit 
unions, which were supportive of the four-year 
period. I was struck by their description of some of 
the situations in which they find themselves in 
which people do not pay back their debts when 
they are able to do so. We should not lose sight of 
the fact that many of the victims are in fact 
creditors. Constituents of mine who are creditors 
and small businesspeople are struggling as a 
result of those who can afford to pay their debts 
not doing so. Labour says that it supports the 
credit union movement, so Labour members 
should think carefully about what the credit unions 
told the committee and about their support for the 
four-year period. 

Chic Brodie (South Scotland) (SNP): Joan 
McAlpine has made the point that I was going to 
make, which is that, in all this, although we are 
concerned to do the right thing by debtors, we 
should remember that there are two sides to the 
situation. I hope that, in the rest of our 
discussions, we keep in our frame of reference the 
issue of creditors that Joan McAlpine has just 
expounded. 

Jenny Marra: I will press amendment 67. I will 
begin my closing remarks by rising to the bait. The 
minister and Mike MacKenzie invited me to clarify 
the Labour Party’s position on those who can 
pay—absolutely, we think that those who are in 
debt should pay as much of their debts as is 
practically possible. However, the evidence before 
us shows, and the experts have said, that the 
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increase in the period from three years to four 
years will not work for creditors, which addresses 
Chic Brodie’s point. The increase will also be 
iniquitous—the word that I used at stage 1—for a 
lot of people who go into bankruptcy. 

I am slightly disappointed by the minister’s 
remarks, because I expected a bit of movement on 
this issue and I did not expect that there would be 
a need to lodge this amendment at stage 2. I 
expected the minister to move on the issue 
between stage 1 and stage 2. I am also 
disappointed by the quibble on the number of 
responses to the consultation because, after the 
stage 1 debate, there was a significant amount of 
commentary online from experts in bankruptcy, 
and they agreed with my analysis of the 
Government’s own consultation figures. I can 
certainly send those remarks to the minister if he 
is interested. The experts agreed with our analysis 
of the Government consultation, which concluded 
that a clear majority of people preferred the status 
quo. I am disappointed that the minister continues 
to massage those figures and I do not think that he 
is being completely genuine with regard to them. I 
think that a clear majority prefer the status quo on 
this issue. 

I understand what the minister is saying about 
cost recovery. That argument was deployed when 
the Government decided to double the fee for the 
low-income, low-assets route—but I think that we 
will cover that later. However, I believe and the 
Labour Party believes that bankruptcy has a role 
in getting people back into the economy; 
Government has a role in getting people back into 
the economy as well. All the expert evidence and 
the evidence that the committee heard shows that, 
to get people back into the economy and to get the 
maximum impact and benefit for creditors as well, 
the period should be three years rather than four 
years. 

To address Joan McAlpine’s point, the Law 
Society said in its submission that 
“there is insufficient evidence that a debtor contribution 
order for four years will improve returns to creditors”. 

I completely understand Joan McAlpine and Chic 
Brodie’s point that creditors are often victims as 
well—I completely agree with that. However, the 
evidence does not bear out the idea that the 
extension to four years will improve the situation 
for creditors. The minister knows that Citizens 
Advice Scotland is one of the most respected debt 
advice agencies in the whole country. It is highly 
respected by Government and highly relied on by 
our citizens and it opposes that move to four 
years. The Law Society opposes it. It is also 
against the European Commission’s advice. 

The Convener: The question is, that 
amendment 67 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Johnstone, Alison (Lothian) (Green) 
Malik, Hanzala (Glasgow) (Lab)  
Marra, Jenny (North East Scotland) (Lab) 

Against 
Allard, Christian (North East Scotland) (SNP) 
Biagi, Marco (Edinburgh Central) (SNP) 
Brodie, Chic (South Scotland) (SNP) 
McAlpine, Joan (South Scotland) (SNP) 
MacKenzie, Mike (Highlands and Islands) (SNP) 

Abstentions 
Fraser, Murdo (Mid Scotland and Fife) (Con) 

The Convener: The result of the division is: For 
3, Against 5, Abstentions 1. 

Amendment 67 disagreed to. 

Amendments 7 to 11 moved—[Fergus Ewing]—
and agreed to. 

The Convener: The next group is on the 
subject of deductions from earnings and other 
income. Amendment 12, in the name of the 
minister, is grouped with amendments 12A, 14 
and 61. 

Fergus Ewing: I hope that this is a group on 
which we can come to an agreement reasonably 
easily. Members will recall evidence during stage 
1 that highlighted that, under the bill, it was 
possible to deduct employment income at source 
but there was no equivalent provision when the 
debtor was able to pay contributions from other 
income. Members will also recall recommendation 
35 of the committee report, which said: 

“The Committee invites the Scottish Government to 
indicate whether it intends the new provisions to enable 
sources of income beyond employment, for example, in 
relation to pension income, rental income or self-employed 
income to be deducted from a debtor’s income.” 

I am pleased to say that that is precisely what 
amendments 12 and 14 do: they make provision to 
secure contributions, where appropriate, from 
those who are self-employed or who have other 
sources of income. 

Amendment 61 also picks up the Delegated 
Powers and Law Reform Committee’s 
recommendation that associated delegated 
powers are made subject to affirmative procedure. 

10:15 
Amendment 12A, in the name of Jenny Marra, 

does not disagree with the principle of deductions 
from unearned income, but rather seeks to extend 
from two to four the number of payments that can 
be missed before the trustee can use their order to 
deduct contributions at source. I will be interested 
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to hear Jenny Marra’s justification for that 
increase. 

In the Scottish Government’s view, that is 
probably an extension too far, and it would give 
rise to unintended consequences. It would, for 
example, enable a debtor to miss three payments, 
make a payment and then miss three payments 
without the trustee being able to take action. 

Our guiding principle is that we want to support 
those who can pay to pay. We want to encourage 
the debtor to get in touch quickly with their 
trustees and discuss any reasons why they might 
be struggling to manage their payments, and we 
think that the original two-payment interval, which 
will usually be monthly, achieves that. It will 
incentivise the debtor to get in touch with their 
trustee. Jenny Marra’s amendment would mean 
that there would be less of an incentive, which I 
think—with respect—would be the wrong 
approach to take. 

I urge members to support amendments 12, 14 
and 61, and to reject amendment 12A. 

I move amendment 12. 

Jenny Marra: Amendment 12A seeks to amend 
amendment 12 by allowing for four payment 
intervals to lapse before deductions from earnings 
can take place. There can be huge implications for 
a person in bankruptcy whose wages are 
automatically deducted. For some, it can even 
mean losing their job, as Citizens Advice Scotland 
points out in its stage 2 briefing. 

For that reason, we believe that such a method 
of retrieving contributions ought to be a last resort. 
Extending the interval from two to four payments 
will help to account for emergency payments that 
need to be made or for a change in circumstances 
such as separation from a partner. In such 
circumstances, a debtor may not necessarily need 
a payment break but could benefit from a little 
more leeway in order to adjust to new 
circumstances or to recoup the money that is used 
to make an emergency payment. 

I move amendment 12A. 

Fergus Ewing: I am sorry, convener—I should 
have drawn members’ attention to new section 
32F, entitled “Payment break”, which is to be 
inserted in the Bankruptcy (Scotland) Act 1985 
under section 4 of the bill. It states that the debtor 
has the right to apply to seek a payment break 
“not exceeding 6 months” in the event that there is 
any change in the debtor’s circumstances such as 
losing a job or illness. 

That provision mirrors those in protected trust 
deeds and the debt arrangement scheme and is 
perhaps relevant to some of Ms Marra’s points in 
that it provides debtors with a fair and sensible 

remedy if there were to be some difficulty, tragedy 
or material change in circumstances in their life. 

Jenny Marra: I understand the minister’s point, 
but I wonder whether a two-payment period will be 
sufficient for such an application to be made. I 
would be willing to withdraw amendment 12A if the 
minister can confirm that a payment break of two 
payment periods will allow sufficient time for an 
application to be made and approved, and an 
arrangement to be entered into. 

Fergus Ewing: I am happy to write to Ms Marra 
on that after the committee meeting. The two 
issues are separate and distinct, although they are 
related. If the debtor experiences a material 
change in circumstances that causes them to be 
unable to pay, there will be provision for them to 
seek a payment break. 

Of course, if there is no change in 
circumstances and the debtor simply does not 
pay, after having been assessed at a particular 
contribution level, it is correct that some type of 
action can be taken after a period that would 
normally be two months. That is reasonable, given 
that the total length of the arrangement is four 
years. 

Jenny Marra: I will press amendment 12A in 
the meantime, but once I receive a letter from the 
minister I will perhaps reassess it for stage 3. 

The Convener: The question is, that 
amendment 12A be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Johnstone, Alison (Lothian) (Green) 
Malik, Hanzala (Glasgow) (Lab)  
Marra, Jenny (North East Scotland) (Lab) 

Against 
Allard, Christian (North East Scotland) (SNP) 
Biagi, Marco (Edinburgh Central) (SNP) 
Brodie, Chic (South Scotland) (SNP) 
Fraser, Murdo (Mid Scotland and Fife) (Con) 
McAlpine, Joan (South Scotland) (SNP) 
MacKenzie, Mike (Highlands and Islands) (SNP) 

The Convener: The result of the division is: For 
3, Against 6, Abstentions 0. 

Amendment 12A disagreed to. 

The Convener: The question is, that 
amendment 12 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Allard, Christian (North East Scotland) (SNP) 
Biagi, Marco (Edinburgh Central) (SNP) 
Brodie, Chic (South Scotland) (SNP) 
Fraser, Murdo (Mid Scotland and Fife) (Con) 
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Johnstone, Alison (Lothian) (Green)  
McAlpine, Joan (South Scotland) (SNP) 
MacKenzie, Mike (Highlands and Islands) (SNP) 

Abstentions 
Malik, Hanzala (Glasgow) (Lab)  
Marra, Jenny (North East Scotland) (Lab) 

The Convener: The result of the division is: For 
7, Against 0, Abstentions 2. 

Amendment 12 agreed to. 

The Convener: We move on to discharge of 
debtor. Amendment 72, in the name of Jenny 
Marra, is grouped with amendments 13, 21 to 24, 
71, 25 to 30, 75, 31, 39, 78, 55 and 91 to 95. 

I point out a number of pre-emptions. If 
amendment 72 is agreed to, I cannot call 
amendment 13; amendments 30 and 75 are direct 
alternatives; and if amendment 39 is agreed to, I 
cannot call amendment 78. 

Jenny Marra: Sorry, convener. Can I clarify that 
we are talking about group 4? 

The Convener: Yes, we are. 

Jenny Marra: Thank you. Members will be 
relieved to hear that I want to keep this as brief as 
possible because the majority of amendments in 
the group are technical and consequential. The 
substantive amendment is amendment 71, and the 
other amendments in my name are there to 
support it. Amendment 71 would simply remove 
section 16 and restore automatic discharge to the 
bankruptcy process, as is the current practice. 

I refer again to expert advice on bankruptcies 
from the European Commission—[Interruption.] 
Sorry—is there a problem, convener? 

The Convener: I was just checking that you 
were speaking to amendment 72, not amendment 
71. 

Jenny Marra: You are probably right, convener; 
there might be an error in my notes. 

The European Commission advised that 
“discharge should be as automatic and as reasonably 
limited in time as possible.” 

There is good reason for such an approach. ICAS 
warned that the proposals on discharge could 
have serious unintended consequences. In its 
briefing, it said: 

“The proposals shall not only result in additional time and 
cost administering the discharge process by the trustee and 
the resultant lower return to creditors, but it is highly 
possible that debtors shall not receive their discharge until 
the end of their contribution period in order that the trustee 
can make the relevant declaration that the contribution 
order has been complied with and that the debtor has co-
operated with the trustee.” 

Bankruptcy ought to get people back on their 
feet as soon as possible. At a time of fragile 

economic recovery, when businesses are only 
beginning to see growth return, we must not 
create laws that penalise failure more than is 
necessary. For that reason, I urge members to 
support the substantive amendment and the 
technical amendments that underpin it. 

During stage 1, the minister made a number of 
concessions, one of which was to alter the 
proposed process of discharge in response to the 
committee’s concerns. Amendments 21, 26 and 
29 and the raft of technical amendments in the 
minister’s name are designed to do just that by 
removing the need for an application for debtor 
discharge in cases in which the Accountant in 
Bankruptcy is not the trustee. Instead, the trustee 
will be required to file a report to the Accountant in 
Bankruptcy that sets out whether and how the 
debtor has met the prescribed discharge criteria. 
The approach does not reinstate automatic 
discharge, which is what we would like to happen, 
but it is a step in the right direction and for that 
reason we will support the amendments in the 
minister’s name. 

I move amendment 72. 

Fergus Ewing: Our proposal to put aside 
automatic discharge for full-administration 
bankruptcy as opposed to the minimal asset 
process has been contentious for some people. 
The Scottish Government’s policy has always 
been clear: the debtor should automatically 
receive their discharge unless there is evidence 
that they failed to co-operate with their trustee and 
comply with their statement of undertaking. Co-
operation has a specific meaning in section 64 of 
the 1985 act, and that is unchanged by the bill. 

Our proposal to link a debtor’s discharge to the 
debtor’s co-operation was overwhelmingly 
supported by respondents to our consultation, with 
103 out of the 129 stakeholders who responded 
on the proposal supporting it. However, we 
perhaps needed to do more thinking about the 
processes in the bill to express our policy that 
discharge should proceed automatically unless 
there is a failure to co-operate. We have done that 
thinking and I will bring to the committee’s 
attention three things, which I will read into the 
record for those outside this room who have an 
interest. 

I refer to amendments 21, 13, 22 to 24, 39 and 
55. In amendment 21, proposed new section 54(4) 
of the 1985 act says: 

“The trustee must prepare and send a report”. 

The key word is “must”—that will be automatic. 
Proposed new section 54(4)(a) says that that must 
be done 
“without delay after the date which is 10 months after the 
date on which sequestration is awarded”. 
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The trustee will have to prepare and send a report 
automatically at the 10-month point in every case. 
Previously, the trustee decided whether to make 
an application. The process will now be simple—
the trustee will report to the Accountant in 
Bankruptcy automatically in every case at the 10-
month point. 

On receipt of the report, the Accountant in 
Bankruptcy will decide whether to award the 
debtor’s discharge. As I have said, we expect that 
to happen without delay in the significant majority 
of cases. Amendments 25 to 31 will replicate a 
similar provision for the procedure when the 
debtor is subsequently traced. 

That is a good example of the Scottish 
Government taking stakeholders’ concerns on 
board. When the Law Society said that it would 
“consider the removal of automatic discharge to be a 
retrograde step”, 

it was obvious that we needed to address that. As 
I have explained, we have produced a process 
that will mean that the significant majority of 
debtors should, to all intents and purposes, 
receive their discharge automatically. We are 
aware of the problems that arose before the 1985 
act was passed, when debtors could remain 
bankrupt almost indefinitely. The 1985 act ended 
that situation by bringing in an automatic 
discharge after three years, which was 
subsequently reduced to one year. 

Jenny Marra’s amendments would strike out the 
changes to the discharge process. As I said, some 
people have spoken about the process turning the 
clock back to 1985. We should not do that and I 
am pleased that Jenny Marra has said that she will 
support the Government’s amendments. 

The emphasis on supporting people who can 
pay to do so means that bankruptcy must not be 
done to someone; the debtor must play a part in it. 
Our amendments will deliver that. Overall, they 
respond to stakeholders’ concerns and will 
improve the process. 

Alison Johnstone: The minister has listened to 
stakeholders and the committee on the issue and 
has proposed a more streamlined discharge 
process than was previously proposed. His 
amendments describe a situation in which trustees 
must report to the AIB within 10 months. I support 
that change, but I am still concerned that we are 
adding administration and complication to a 
process that already works well. ICAS and 
Citizens Advice Scotland believe that automatic 
discharge should be retained, to minimise the 
bureaucracy that is involved. 

As the minister noted, the Law Society told us 
that the introduction of automatic discharge under 
the 1985 act was seen as a huge step forward that 

would stop people ending up in bankruptcy in 
perpetuity. Measures exist to deal with unco-
operative debtors through bankruptcy restrictions 
orders and the deferral of discharge past the 
normal sequestration period, if that would benefit 
the creditor. Those appear to be sensible existing 
measures to address unco-operative debtors, and 
I am minded to support retention of the current 
system of automatic discharge. 

The Convener: I have met ICAS to discuss the 
issue, and it very much welcomes the minister’s 
amendments. However, it remains concerned 
about the loss of the existing automatic discharge 
process and is concerned about the additional 
costs that might arise from the new system, 
particularly when a debtor is not automatically 
discharged and challenges that to the AIB and, 
potentially, in the courts thereafter. It needs to be 
borne in mind that that will add cost to the process 
and minimise the return to creditors. 

Fergus Ewing: I shall respond to your own 
remarks, convener, and to those of Alison 
Johnstone. The intention is that discharge will 
remain automatic in the vast majority of cases, but 
there is an onus on the debtor to co-operate. I 
respect ICAS’s views but, in practice, the required 
report will be a fairly simple document. In 
sequestration processes, in those cases in which 
the Accountant in Bankruptcy is not the trustee, 
the trustees will be insolvency practitioners who 
are well used to completing forms and reports. 
They have to complete a number of those forms 
and reports in the course of the bankruptcy 
process; I do not think that the bill will significantly 
add to the burden, and the process will remain 
automatic. However, the bill will place an 
increasing onus on the debtor to co-operate in the 
process, and that was welcomed by the vast 
majority of people who responded to our 
consultation. We will continue to work with ICAS to 
ensure that the procedures are delivered and 
implemented in the way that is the most efficient 
and least burdensome and that involves the 
minimum additional expense, if any. 

10:30 
The Convener: I invite Jenny Marra to wind up 

and to indicate whether she will press or withdraw 
amendment 72. 

Jenny Marra: I have no further comments. I will 
press the amendment. 

The Convener: The question is, that 
amendment 72 be agreed to. Are we agreed? 

Members: No.  

The Convener: There will be a division.  
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For 
Johnstone, Alison (Lothian) (Green) 
Malik, Hanzala (Glasgow) (Lab) 
Marra, Jenny (North East Scotland) (Lab) 

Against 
Allard, Christian (North East Scotland) (SNP) 
Biagi, Marco (Edinburgh Central) (SNP) 
Brodie, Chic (South Scotland) (SNP) 
Fraser, Murdo (Mid Scotland and Fife) (Con) 
McAlpine, Joan (South Scotland) (SNP) 
MacKenzie, Mike (Highlands and Islands) (SNP) 

The Convener: The result of the division is: For 
3, Against 6, Abstentions 0. 

Amendment 72 disagreed to. 

Amendments 13 to 15 moved—[Fergus 
Ewing]—and agreed to. 

Section 4, as amended, agreed to. 

Section 5—Debtor application 

The Convener: The next group of amendments 
concerns sequestration and trust deeds where the 
debtor has few assets. Amendment 68, in the 
name of Jenny Marra, is grouped with 
amendments 16, 17, 69, 18 and 58. If amendment 
68 is agreed to, amendment 16 is pre-empted.  

Jenny Marra: Amendment 68 would remove 
both the minimum and maximum debt caps for 
those with few assets seeking to access 
bankruptcy. It is our belief that a minimal asset 
route should be available to those with the least 
amount of assets and income, regardless of the 
level of debt that they have. Telling someone with 
no assets and little income that they have too 
much debt to enter the minimal asset route seems 
incredibly counterintuitive. The current LILA route 
has no debt ceiling, and I see no reason to 
introduce one now. 

The bill as it stands will put many more 
restrictions on the new minimal asset route than 
are currently in place. In future, the debtor must 
demonstrate insolvency and that they have 
received money advice, signed a statement of 
undertaking and had credit restrictions put in 
place. Given that the criteria are already 
tightening, I do not believe that restricting them 
further by prescribing an arbitrary debt ceiling or 
floor is necessary.  

The minister recognised that implicitly when he 
listened to the concerns of Citizens Advice 
Scotland and others, and committed to raising the 
MAP debt ceiling to £17,000 instead of £10,000. 
Although we support amendment 16 as an 
improvement on the Government’s original 
proposal, we must ask: why £17,000 and not 
£20,000 or £25,000?  

Amendment 17 appears to be a clarifying 
amendment, and amendments 18 and 58 are 
consequential amendments.  

Amendment 69, in the name of Hanzala Malik, 
reinforces our point about access to the minimal 
asset route, by removing any fee to enter it. 
Citizens Advice Scotland has provided consistent 
and clear advice over the years to show that any 
fee barrier to accessing bankruptcy for those who 
have the least is a barrier to accessing the help 
that they need. I therefore urge members to 
support amendment 69.  

I move amendment 68. 

Fergus Ewing: On the increase to the 
maximum debt level in the minimal asset process, 
I had thought that the discussion would not be 
primarily about whether the level should be raised, 
because I announced during the stage 1 debate 
that we would raise it from £10,000 to £17,000. I 
did that because we listened very carefully to what 
stakeholders, especially Step Change, said. We 
therefore responded during the stage 1 debate to 
the committee’s recommendation that we look at 
the matter again. 

However, Ms Marra has raised the question of 
why we chose £17,000. It was a matter of 
judgment, but that figure was decided after a 
meeting with stakeholders that I had after the 
committee’s consideration of the bill at stage 1. 
Incidentally, £17,000 is well above the average 
debt figure of £14,506 that Step Change quoted. 

I hope that we have evinced a response that is 
characterised by a willingness to listen carefully to 
these somewhat technical but nonetheless 
important matters, which Ms Marra has quite 
reasonably raised. The effect of the measure will 
extend the criteria to cover 70 per cent of existing 
low-income, low-assets—or LILA—cases, and I 
hope that that is the right approach. 

Amendment 68 requires a discussion about 
whether there should be a maximum limit at all. 
That is a different argument, so I will set out our 
response as to why it is right that there should be 
such a limit. The MAP has to have clear, effective, 
fixed criteria. The criteria for the existing LILA 
scheme are too loose, which is shown by the large 
number of transfers out of LILA—cases involving 
people who enter LILA but who, it emerges, 
should not have done so. As stated in the financial 
memorandum that accompanied the bill, in 2012-
13 there were 774 transfers out of a total of 3,481 
applications. That represents almost a quarter of 
all LILA cases, and it cannot be right that a quarter 
of cases have to be redirected or transferred, 
which involves unnecessary costs. 

The important thing is that the MAP cannot be 
administratively complex to operate. The AIB’s 
records show LILA cases in which the debt levels 
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were £412,000, £309,000 and £236,000. Plainly, 
those were not debts that a low-income, low-
assets product was designed to cope with, yet 
those debtors were able to take advantage of the 
scheme because of the loose criteria. 

If we removed the debt ceiling, it is unlikely that 
we could deliver the MAP for a £100 application 
fee. Cases would become administratively more 
complex, which would give rise to additional cost. 
There is plenty of evidence to show that demand 
for effective low-cost debt relief is growing as a 
proportion of overall demand for bankruptcy. 
Figures announced today show that 49.4 per cent 
of all debtor applications in the most recent quarter 
were applications for the LILA route, which is an 
increase of almost 8 per cent on the same figure 
last year. There are more LILA cases than there 
were before—the figure is rising—and it is right 
that we deal with them as effectively as we can. 

Vulnerable low-income, low-assets debtors 
need a clear, well-signposted, easily understood 
and efficiently managed solution to their problems. 
That would be better for them. We should not mix 
up the MAP and full-administration bankruptcy, in 
which cases may involve complex assets. As you 
will appreciate, convener, business assets, 
heritable property, claims about gratuitous 
alienation and other matters of that sort do not 
belong in the MAP/LILA world, so there has to be 
a method of differentiating between the two that 
deals with the most vulnerable in the most efficient 
and simplest way, to make the process as pain 
free, quick and easy to administer as possible. 

Amendments 17, 18 and 58 will make technical 
adjustments to the bill and the 1985 act to reflect 
accurately references to property excluded from 
vesting in the trustee, the MAP limit and the 
definition of trustees generally. 

Hanzala Malik’s amendment 69 would prevent 
the AIB from charging the debtor any fee. As I 
mentioned in passing, 3,481 debtors entered 
bankruptcy via the LILA route in the most recent 
financial year, and each paid a fee of £200. That 
resulted in £696,200 paid to the AIB. The AIB, as I 
mentioned, anticipates that the cost of 
administering a MAP case will be in the region of 
£100 and that the MAP fee will be set around that 
figure. If that fee were reduced to zero, as Mr 
Malik has called for, the costs, projected from the 
2012-13 figures, would result in a cost increase to 
the public purse of £348,100. With the AIB moving 
towards self-funding, it would be unsustainable to 
allow access to debt relief without the payment of 
a fee. 

I therefore urge members to support 
amendments 16 to 18 and 58, and to reject 
amendments 68 and 69. 

Hanzala Malik (Glasgow) (Lab): The MAP 
route into bankruptcy is meant to help poor people 
with few assets manage their debt. Although the 
intention to set the MAP fee at £100, which is half 
the current cost, is a step in the right direction, my 
personal opinion is that any fee is a barrier for the 
poorest in our communities. It has been suggested 
that savings have been made historically. I cannot 
see why we cannot make more savings. 

In our evidence sessions, victims who had fallen 
through the system and suffered bankruptcy 
thought that the fee was a barrier. Citizens Advice 
Scotland has stated that it agrees with me and that 
it strongly supports my amendment 69. As 
members will appreciate, CAS deals with many 
more bankrupt people than we ever have or will. 

I re-emphasise the hardship that families go 
through during such times. The removal of what is, 
to many of us, a small fee would be a huge relief 
to those families. That is why I proposed 
amendment 69. 

Mike MacKenzie: It is worth pointing out 
something for the benefit of the non-lawyers on 
the committee, and perhaps it will be useful for 
me, as a non-lawyer, to try to explain it in layman’s 
terms. 

The minister referred to “gratuitous alienation”. 
Basically, that describes a situation in which a 
debtor tries to sell an asset, perhaps to a friend or 
an acquaintance, for much less than it is worth. 
Perhaps there will be a cash or other 
consideration, but that remains a mystery.  

I hope that that is useful to other committee 
members. 

The Convener: I am grateful to you for that 
instructive lesson in bankruptcy law, Mr 
MacKenzie, and am very impressed that you have 
learned so much during the bill process. 

If no other member wishes to contribute, I invite 
Jenny Marra to wind up and indicate whether she 
wishes to press or withdraw amendment 68. 

Jenny Marra: I intend to press amendment 68, 
convener, but I have one simple question for the 
minister. 

I am very confused about why the minister 
proposes to halve the LILA fee at this stage, given 
that I questioned John Swinney in the Justice 
Committee only a year ago, when he had doubled 
the fee from £100 to £200. I do not know whether 
the cost of administering the LILA route has 
halved in the past year or whether the fee was 
doubled last year so that the minister could bring it 
down in the bill. I am confused by what is going 
on. Will the minister explain the reasons behind 
that? 
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The Convener: I am happy for you to respond, 
minister. 

Fergus Ewing: I am happy to respond to Ms 
Marra; indeed, I was keen to respond to Mr Malik’s 
points—in fairness, the points are very important. 

I am absolutely determined that the most 
vulnerable should not be denied access to 
statutory solutions. We engage very closely with 
CAS; indeed, we engaged with it relatively recently 
to discuss the bill, and we will continue to do so. 
As Mr Malik said, it deals with a large number of 
cases. 

That being so, it is surprising that no evidence 
has been presented to us of a denial, impairment 
or blockage of access to bankruptcy as a result of 
the imposition of the fee. If such a blockage had 
happened, we would have expected evidence to 
have been submitted, but, with great respect to 
CAS and others for the excellent work that they do 
to help people in severe debt in Scotland, no such 
evidence has been forthcoming. I make that 
absolutely clear. 

Ms Marra asked why we are halving the LILA 
fee from £200 to £100. We are not doing that, so I 
am afraid that the question is inapt. The LILA fee 
is £200, and the proposed MAP fee will be no 
more than £100. They are two different processes, 
and it is precisely because of that and the 
Accountant in Bankruptcy’s good work in 
analysing how it will be possible to process cases 
under the MAP, as opposed to the LILA route, with 
a greater level of simplicity and efficiency that she 
has been able to inform the committee that she 
expects the maximum fee for the new process—
not the LILA route, but the MAP—to be £100. 

10:45 
Ms Marra is correct to say that the cohort of 

people who enter the MAP will be, broadly 
speaking, the same as the cohort of people who 
enter the LILA route. However, I just went over 
some examples of cases that patently should not 
have been in the LILA process and which, 
because of the loose definition, had to leave it, at 
a cost of some stress and anxiety to the people 
involved as well as additional administrative 
expense. I also pointed out that nearly a quarter of 
the LILA cases had to be transferred. I do not think 
that one needs a thorough understanding of 
administrative systems to be able to infer that 
although the current system has been operating 
well its operation can be improved. 

It is precisely because painstaking, detailed 
work has been carried out by the AIB that she has 
been able to conclude that a high level of 
efficiency will be possible when the MAP is 
introduced after the bill is enacted. There has also 
been a great deal of further work and consultation 

with stakeholders, especially about the operation 
of the common financial tool, to ensure that the 
cost of access to the new bankruptcy procedure is 
appropriate for the most vulnerable. 

I hope that that is a reasonable explanation, that 
the committee will be persuaded that the reasons 
that I have given are entirely clear, understandable 
and logical, and that the amendments that I have 
proposed will be supported. 

The Convener: The question is, that 
amendment 68 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Johnstone, Alison (Lothian) (Green) 
Malik, Hanzala (Glasgow) (Lab)  
Marra, Jenny (North East Scotland) (Lab) 

Against 
Allard, Christian (North East Scotland) (SNP) 
Biagi, Marco (Edinburgh Central) (SNP) 
Brodie, Chic (South Scotland) (SNP) 
Fraser, Murdo (Mid Scotland and Fife) (Con) 
McAlpine, Joan (South Scotland) (SNP) 
MacKenzie, Mike (Highlands and Islands) (SNP) 

The Convener: The result of the division is: For 
3, Against 6, Abstentions 0. 

Amendment 68 disagreed to. 

Amendments 16 and 17 moved—[Fergus 
Ewing]—and agreed to. 

Amendment 69 moved—[Hanzala Malik]. 

The Convener: The question is, that 
amendment 69 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Johnstone, Alison (Lothian) (Green) 
Malik, Hanzala (Glasgow) (Lab)  
Marra, Jenny (North East Scotland) (Lab) 

Against 
Allard, Christian (North East Scotland) (SNP) 
Biagi, Marco (Edinburgh Central) (SNP) 
Brodie, Chic (South Scotland) (SNP) 
Fraser, Murdo (Mid Scotland and Fife) (Con) 
McAlpine, Joan (South Scotland) (SNP) 
MacKenzie, Mike (Highlands and Islands) (SNP) 

The Convener: The result of the division is: For 
3, Against 6, Abstentions 0. 

Amendment 69 disagreed to. 

Section 5, as amended, agreed to. 

Schedule 1—Schedule A1 to the 1985 Act 

Amendment 18 moved—[Fergus Ewing]—and 
agreed to. 

661



3827  22 JANUARY 2014  3828 
 

 

Schedule 1, as amended, agreed to. 

Sections 6 and 7 agreed to. 

Section 8—Moratorium on diligence 

The Convener: The next group is on 
moratorium on diligence. Amendment 19, in the 
name of the minister, is the only amendment in the 
group. 

Fergus Ewing: Amendment 19 will amend 
section 8 of the bill to provide that the moratorium 
on diligence will not apply to specific diligence 
procedures if they have reached an advanced 
stage. The procedures are to option articles that 
are already attached and notified for auction or 
have already been removed, or to implement a 
decree of furthcoming or an order to sell a ship, or 
a share of a ship, or its cargo. The procedures are 
allowed under the equivalent procedure in relation 
to the debt arrangement scheme. I am advised 
that the procedures are not widely used and 
therefore that the provision, although it is valuable 
to ensure consistency and practicality, is unlikely 
to be cited often. I ask members to support 
amendment 19. 

I move amendment 19. 

The Convener: Mike MacKenzie wants to 
comment on the vexed issue of the sale of ships. 

Mike MacKenzie: That is something that might 
be considered under the LILA process but would 
not be considered under the MAP process. 

Amendment 19 agreed to. 

Section 8, as amended, agreed to. 

Sections 9 to 12 agreed to. 

Before section 13 

The Convener: The next group is on debtor’s 
bank accounts. Amendment 20, in the name of the 
minister, is grouped with amendments 20A, 73, 
21A, 74 and 66. 

Fergus Ewing: Members will recall that, during 
stage 1, concerns were raised by stakeholders 
about the predicament that bankrupt individuals 
could find themselves in if their bank closed their 
account when they went bankrupt and they were 
subsequently unable to find another bank that was 
willing to let them open an account. We heard that 
the UK Government has proposed a remedy in its 
draft deregulation bill and were asked why the 
Scottish Government could not do something 
similar. I am pleased to say that the Scottish 
Government is responding to that, and the 
Government’s amendments in the group make a 
similar proposal. Although, following formal notice 
under the new procedure, a trustee’s powers to 
challenge bank transactions will be similar, there 

will be increased protection for the banks up to 
that point. 

Margaret McDougall has lodged four 
amendments in the group. Amendment 20A seeks 
to amend our amendment 20 to require the trustee 
to provide formal notice to the bank, and would 
add a requirement to confirm the implications of 
the discharge for the bank and the debtor. 
Amendments 21A and 74 propose a new notice 
requirement for the trustee; on discharge of the 
debtor, the trustee would have to notify a bank that 
was notified at the start of the procedure. We do 
not consider that an addition to the contents of the 
notice or an extra notice requirement at discharge 
are either necessary or helpful to the process. 
Banks are already well aware of the bankruptcy 
process and the implications of a debtor’s 
discharge from bankruptcy. They deal with 
bankrupts daily, and the amendments would add a 
mandatory layer of administration with no apparent 
benefit to the debtor or other parties. Such matters 
can be handled by those who are involved without 
our legislating on the point. 

Amendment 73 provides that nothing in the 
1985 act will prevent a debtor from holding or 
applying to open a bank account. Our position on 
amendment 73 is that, unfortunately, it would have 
no effect and would confuse the precise 
requirements of the 1985 act. Even if it had an 
effect—we do not believe that it could—such an 
effect would relate to banking, which is a reserved 
matter. 

Accordingly, I urge members to support Scottish 
Government amendments 20 and 66 and to reject 
amendments 20A, 73, 21A and 74. 

I move amendment 20. 

Jenny Marra: Amendment 20A would insert a 
provision such that, when the trustee notifies the 
bank of an individual sequestration, the trustee 
should also confirm the implications of 
sequestration on the bank and the debtor. The 
amendment was lodged by Margaret McDougall to 
provide extra clarity for all parties in the 
sequestration process on the implications of 
bankruptcy. The amendment is supported by 
Citizens Advice Scotland, which raised that as a 
major issue during stage 1. 

Amendments 21A and 74 provide for notification 
by the trustee or the Accountant in Bankruptcy to 
the bank when the debtor is discharged from 
bankruptcy. Because two separate procedures 
apply, two amendments are necessary. This is a 
practical tool to help both the bank and the 
individual to make financial decisions after 
sequestration. 

Amendment 73 seeks to point out that nothing in 
the Bankruptcy (Scotland) Act 1985 prevented a 
person whose estate has been sequestrated or 
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whose estate has been discharged from 
sequestration from holding or applying to open a 
bank account. The aim of the amendment is to 
carry that provision over into the bill and to 
maintain the status quo. 

I move amendment 20A. 

Chic Brodie: In my previous life of dealing with 
companies that were about to go into liquidation 
and/or owners who were facing bankruptcy, I 
never came across a situation in which the bank 
did not fully understand the implications both for 
itself—as, perhaps, the progenitor of the 
situation—or for the debtors. I do not understand 
what amendment 20A would add. 

Alison Johnstone: I am pleased that the 
Government has lodged amendments on bank 
accounts—after all, there is little point in having a 
financial health service if people cannot hold a 
bank account that allows them to do normal 
everyday things such as pay their energy bills. I 
understand that the amendments largely mirror 
what is happening in England and Wales, which 
reduces the risks to banks, and am happy to 
support them. 

I also thank Jenny Marra for explaining the 
amendments in Margaret McDougall’s name. The 
requirement to tell banks that have previously 
been notified that the bankrupt person has been 
discharged is sensible and should reduce any 
danger of banks continuing to monitor accounts 
unnecessarily. 

I am also content with amendment 73, which 
makes it crystal clear that nothing in law is 
preventing banks from giving these people bank 
accounts. 

The Convener: I, too, appreciate and am 
encouraged by the fact that the Government has 
lodged amendments to try to address a serious 
matter that had been identified in evidence to the 
committee at stage 1, and on which we are falling 
behind our colleagues south of the border. I am 
happy to support them. 

Do you wish to wind up, minister? 

Fergus Ewing: No. 

The Convener: In that case, I ask Jenny Marra 
to say whether she wishes to press or withdraw 
amendment 20A. 

Jenny Marra: I will press amendment 20A. 

The Convener: In that case, the question is that 
amendment 20A be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 

Johnstone, Alison (Lothian) (Green) 
Malik, Hanzala (Glasgow) (Lab)  
Marra, Jenny (North East Scotland) (Lab) 

Against 
Allard, Christian (North East Scotland) (SNP) 
Biagi, Marco (Edinburgh Central) (SNP) 
Brodie, Chic (South Scotland) (SNP) 
Fraser, Murdo (Mid Scotland and Fife) (Con) 
McAlpine, Joan (South Scotland) (SNP) 
MacKenzie, Mike (Highlands and Islands) (SNP) 

The Convener: The result of the division is: For 
3, Against 6, Abstentions 0. 

Amendment 20A disagreed to. 

Amendment 20 agreed to. 

Amendment 73 moved—[Jenny Marra]. 

The Convener: The question is, that 
amendment 73 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Johnstone, Alison (Lothian) (Green) 
Malik, Hanzala (Glasgow) (Lab)  
Marra, Jenny (North East Scotland) (Lab) 

Against 
Allard, Christian (North East Scotland) (SNP) 
Biagi, Marco (Edinburgh Central) (SNP) 
Brodie, Chic (South Scotland) (SNP) 
Fraser, Murdo (Mid Scotland and Fife) (Con) 
McAlpine, Joan (South Scotland) (SNP) 
MacKenzie, Mike (Highlands and Islands) (SNP) 

The Convener: The result of the division is: For 
3, Against 6, Abstentions 0. 

Amendment 73 disagreed to. 

Sections 13 and 14 agreed to. 

Section 15—Vesting of estate after 
sequestration 

Amendment 70 moved—[Jenny Marra]. 

The Convener: The question is, that 
amendment 70 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Johnstone, Alison (Lothian) (Green) 
Malik, Hanzala (Glasgow) (Lab)  
Marra, Jenny (North East Scotland) (Lab) 

Against 
Allard, Christian (North East Scotland) (SNP) 
Biagi, Marco (Edinburgh Central) (SNP) 
Brodie, Chic (South Scotland) (SNP) 
Fraser, Murdo (Mid Scotland and Fife) (Con) 
McAlpine, Joan (South Scotland) (SNP) 
MacKenzie, Mike (Highlands and Islands) (SNP) 
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The Convener: The result of the division is: For 
3, Against 6, Abstentions 0. 

Amendment 70 disagreed to. 

Section 15 agreed to. 

Section 16—Discharge of debtor 

Amendment 21 moved—[Fergus Ewing]. 

Amendment 21A moved—[Jenny Marra]. 

The Convener: The question is, that 
amendment 21A be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Johnstone, Alison (Lothian) (Green) 
Malik, Hanzala (Glasgow) (Lab)  
Marra, Jenny (North East Scotland) (Lab) 

Against 
Allard, Christian (North East Scotland) (SNP) 
Biagi, Marco (Edinburgh Central) (SNP) 
Brodie, Chic (South Scotland) (SNP) 
Fraser, Murdo (Mid Scotland and Fife) (Con) 
McAlpine, Joan (South Scotland) (SNP) 
MacKenzie, Mike (Highlands and Islands) (SNP) 

The Convener: The result of the division is: For 
3, Against 6, Abstentions 0. 

Amendment 21A disagreed to. 

Amendment 21 agreed to. 

Amendment 74 moved—[Jenny Marra]. 

The Convener: The question is, that 
amendment 74 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Johnstone, Alison (Lothian) (Green) 
Malik, Hanzala (Glasgow) (Lab)  
Marra, Jenny (North East Scotland) (Lab) 

Against 
Allard, Christian (North East Scotland) (SNP) 
Biagi, Marco (Edinburgh Central) (SNP) 
Brodie, Chic (South Scotland) (SNP) 
Fraser, Murdo (Mid Scotland and Fife) (Con) 
McAlpine, Joan (South Scotland) (SNP) 
MacKenzie, Mike (Highlands and Islands) (SNP) 

The Convener: The result of the division is: For 
3, Against 6, Abstentions 0. 

Amendment 74 disagreed to. 

11:00 
Amendments 22 to 24 moved—[Fergus 

Ewing]—and agreed to. 

Amendment 71 moved—[Jenny Marra]. 

The Convener: The question is, that 
amendment 71 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
For 
Johnstone, Alison (Lothian) (Green) 
Malik, Hanzala (Glasgow) (Lab)  
Marra, Jenny (North East Scotland) (Lab) 

Against 
Allard, Christian (North East Scotland) (SNP) 
Biagi, Marco (Edinburgh Central) (SNP) 
Brodie, Chic (South Scotland) (SNP) 
Fraser, Murdo (Mid Scotland and Fife) (Con) 
McAlpine, Joan (South Scotland) (SNP) 
MacKenzie, Mike (Highlands and Islands) (SNP) 

The Convener: The result of the division is: For 
3, Against 6, Abstentions 0. 

Amendment 71 disagreed to. 

Section 16, as amended, agreed to. 

Section 17 agreed to. 

Section 18—Deferral of discharge where 
debtor cannot be traced 

Amendments 25 to 29 moved—[Fergus 
Ewing]—and agreed to. 

The Convener: I remind members that 
amendments 30 and 75 are direct alternatives. 

Amendment 30 moved—[Fergus Ewing]—and 
agreed to. 

Amendment 75 not moved. 

Amendment 31 moved—[Fergus Ewing]—and 
agreed to. 

Section 18, as amended, agreed to. 

Section 19 agreed to. 

11:02 
Meeting suspended. 

11:07 
On resuming— 

Section 20—Assets discovered after trustee 
discharge: appointment of trustee 

The Convener: Amendment 32, in the name of 
Fergus Ewing, is grouped with amendments 76, 
33, 77, 40 to 44, 51 to 54, 60 and 62 to 64. 
Amendments 40 and 43 are pre-empted 
respectively by amendments 79 and 81 in the 
group on the removal of interim recall of 
sequestration. 

Fergus Ewing: The 17 amendments are minor 
and technical. They address points made by the 
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Delegated Powers and Law Reform Committee, 
the Scottish Law Commission, the Law Society 
and ICAS. The amendments will ensure that the 
legislation reads and has effect accurately. 

I move amendment 32. 

Amendment 32 agreed to.  

Amendments 76, 33 and 77 moved—[Fergus 
Ewing]—and agreed to. 

Section 20, as amended, agreed to. 

Section 21—Register of insolvencies 

The Convener: The next group is on records. 
Amendment 34, in the name of the minister, is 
grouped with amendments 35 to 38. 

Fergus Ewing: The amendments deal with the 
specification of documents that are held in the 
register of insolvencies. They will remove the 
provision for the sederunt book to be contained in 
the register.  

The register of insolvencies is a statutory 
register that holds details of insolvencies of 
individuals and businesses in Scotland. It is held in 
electronic format and maintained by the AIB. The 
bill proposed that the AIB would make available 
the sederunt book—the file of key documents 
relating to a bankruptcy—through the register. 
Having considered further the issues that are 
associated with that provision, we do not now 
believe that it is appropriate, mainly because of 
data protection considerations. 

The amendments in the group protect the AIB’s 
duty to make available to interested parties the 
sederunt book in electronic format, subject to 
suitable safeguards, and prevent sensitive case 
information from being published on a public 
register. I ask for the committee’s support. 

I move amendment 34. 

Amendment 34 agreed to. 

Section 21, as amended, agreed to. 

Section 22—Sederunt book 

Amendments 35 to 38 moved—[Fergus 
Ewing]—and agreed to. 

Section 22, as amended, agreed to. 

Schedule 2—Information to be included in 
the sederunt book 

The Convener: I remind members that, if 
amendment 39 is agreed to, amendment 78 will be 
pre-empted. 

Amendment 39 moved—[Fergus Ewing]—and 
agreed to. 

Schedule 2, as amended, agreed to. 

Sections 23 and 24 agreed to. 

Section 25—Recall of sequestration by 
sheriff 

The Convener: The next group concerns the 
removal of interim recall of sequestration. 
Amendment 79, in the name of Hanzala Malik, is 
grouped with amendments 80 to 90. I remind 
members that, if amendments 79 and 81 are 
agreed to, amendments 40 and 43, which were 
previously debated in the group on minor and 
technical provisions, will be pre-empted. 

Hanzala Malik: Amendment 79 and the rest of 
the amendments in the group are probing 
amendments. I feel that interim recall of 
sequestration was not adequately discussed in 
committee, especially as the Law Society of 
Scotland, of which the minister is a member, and 
the Institute of Chartered Accountants of Scotland 
have said that the concept is “fundamentally 
flawed”. Either a person is sequestrated or they 
are not. I ask the minister to clarify what the 
purpose of interim recall of bankruptcy is. 

I move amendment 79. 

Fergus Ewing: I am pleased that the matter 
has come before us at stage 2, because it offers 
an additional opportunity to improve the bill. I 
understand that the amendments that Mr Malik 
has lodged are supported by the Law Society of 
Scotland, which circulated drafts to members and 
my officials last week. I had a useful and positive 
discussion with Michael Clancy of the Law Society 
last Tuesday—14 January—and I understand that 
my officials have had further discussions with 
colleagues from the Law Society since then. 
Having had those discussions and taken another 
look at the provision, the Government sees merit 
in some of the Law Society’s arguments and is in 
principle content to drop its proposal for an interim 
recall of sequestration, to respond to Mr Malik’s 
admirably succinct presentation. 

There are still some practical operational 
matters to iron out, such as how the trustees’ 
remuneration is fixed, how we ensure that the AIB 
has the right information to ensure that debts are 
paid and issues around the risk that a recall on the 
sole basis that the debtor has paid all that they 
owe will be unable to account for late notification 
of expenses after the debtor has paid but before 
the trustee has been able to distribute the funds. 

Those are all practical but nonetheless 
important matters that must be considered further. 
For those reasons, I cannot simply accept Mr 
Malik’s amendments. I ask for the opportunity to 
take the matter away so that my officials can 
ensure that the final process meets all the 
operational requirements and so that we can lodge 
Scottish Government amendments at stage 3. 
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To be clear, our proposals will not include an 
award of interim recall; they will be based on recall 
once the debt and any expenses to the trustee 
have been paid. I understand that the Law Society 
is aware of our proposed approach. I hope that 
that will be sufficient assurance for Mr Malik and 
that he will be content not to press amendment 79 
and not to move his other amendments, on the 
basis that we will deliver at stage 3 the change 
that he seeks. 

11:15 
Hanzala Malik: I am pleased with the minister’s 

response and the fact that he is undertaking to 
redraft the provisions. In the circumstances, I am 
happy to seek to withdraw amendment 79. 

Amendment 79, by agreement, withdrawn. 

Amendment 40 moved—[Fergus Ewing]—and 
agreed to. 

Section 25, as amended, agreed to. 

Section 26—Recall of sequestration by 
Accountant in Bankruptcy 

Amendments 41 and 42 moved—[Fergus 
Ewing]—and agreed to. 

Amendments 80 and 81 not moved. 

Amendment 43 moved—[Fergus Ewing]—and 
agreed to. 

Amendments 82 to 90 not moved. 

Section 26, as amended, agreed to. 

Section 27 agreed to. 

Section 28—Replacement of trustee acting in 
more than one sequestration 

Amendment 44 moved—[Fergus Ewing]—and 
agreed to. 

Section 28, as amended, agreed to. 

Section 29—Removal of trustee and trustee 
not acting 

The Convener: The next group is on 
Accountant in Bankruptcy referrals to court. 
Amendment 45, in the name of the minister, is 
grouped with amendments 46 and 56. 

Fergus Ewing: I recognise that concerns have 
been expressed about the proposed transfer of 
certain functions from the sheriff court to the AIB. I 
remind the committee that there is currently 
duplication of effort between the courts and the 
AIB. Our proposals in the bill are designed to 
minimise duplication and assist with our aims of 
effective and efficient government. The important 
point is that the rights of parties can be tested in a 
court with full jurisdiction when necessary. There 

are rights of recourse to the courts in relation to all 
matters. 

AIB staff are well placed to deal with the new 
decision-making functions. The experience that 
has been built up over the past decade and the 
AIB’s handling of debtor applications for 
bankruptcy, which were previously a matter for the 
court, are relevant. 

However, I am mindful of the views that were 
expressed at stage 1 about ensuring that we have 
the right processes. I am therefore pleased to 
introduce amendments 45, 46 and 56, which, 
together with amendment 10—which has already 
been debated—and amendments 47 to 50, to 
which I will speak soon, respond to concerns 
expressed by the Law Society and the Sheriffs 
Association, among others. What we propose will 
go some way to addressing the concerns that 
have been raised. 

Amendments 45, 46 and 56 allow the AIB to 
refer to the sheriff matters relating to the removal 
of a trustee, the contractual powers of the trustee 
and the valuation of contingent debts. The power 
to seek a direction from the sheriff on those 
matters will ensure that there is no barrier to 
judicial decision making in complex or legal cases 
when required. I invite the committee to support 
the amendments. 

I move amendment 45. 

The Convener: I have a question about the 
potential conflict of interest from the Accountant in 
Bankruptcy reviewing her own decisions. The 
committee considered that at stage 1 and 
recommended in paragraph 52 of its report that 
the Scottish Government should seek the views of 
organisations including ICAS and R3 on steps that 
might be appropriate to negate those conflicts of 
interest. When I met ICAS and R3 yesterday, they 
told me that they had had no contact from the 
Scottish Government about a meeting. Will you 
explain that and perhaps progress that if it has not 
happened already? 

Fergus Ewing: As you know, we engage 
regularly with ICAS. I admit that I do not recall a 
specific request from ICAS to discuss the issue, 
but we will put that right after this meeting. I will 
write to ICAS to state that, if it wishes to have a 
meeting with me to discuss the matters, it will be 
entitled to such a meeting. I am extremely 
concerned to ensure that all the main stakeholders 
have open-door access to me, as has been the 
case. That is right, because we are working 
together to ensure that the bill provides effective 
remedies for all the individuals involved. 

I will make two points, since you have—
reasonably—raised the issue of principle about a 
conflict of interest. First, ICAS has a range of 
duties, as does the Law Society. Those duties 
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might sometimes be perceived by some members 
to conflict. ICAS has its own supervisory 
functions—for example, when it is asked to review 
disciplinary decisions, a review is carried out by an 
internal committee and not by an independent 
body. ICAS is not unacquainted with the issue of a 
conflict of interest, but it resolves that, as do the 
Law Society and the Accountant in Bankruptcy. 

My second point is one of paramount principle. 
Although the Accountant in Bankruptcy will deal 
with more matters when an issue is in dispute, in 
general there will always be a right of appeal to 
the court. The fundamental point is that, if the 
debtor is dissatisfied with a decision of the 
Accountant in Bankruptcy or a position that the 
AIB has taken, they will have the right that all 
individuals have to take their dispute to the courts. 
That is the paramount point, and I instructed my 
officials to ensure that that paramount principle is 
embodied and fully expressed in the bill. I am 
determined to ensure that that is the case. I 
believe that that is the case, but I am happy to 
engage with all stakeholders to ensure not only 
that that is the case but that it is agreed to be the 
case by everybody else involved. 

Amendment 45 agreed to. 

Section 29, as amended, agreed to. 

Section 30—Contractual powers of trustee 

Amendment 46 moved—[Fergus Ewing]—and 
agreed to. 

Section 30, as amended, agreed to. 

Section 31—Bankruptcy restrictions order 

The Convener: The next group is on 
bankruptcy restrictions orders. Amendment 47, in 
the name of the minister, is grouped with 
amendments 48 to 50. 

Fergus Ewing: There was discussion at stage 1 
about the various functions that the bill will transfer 
to the AIB from the sheriff. Responsibility for 
making bankruptcy restrictions orders is one 
example. That is not without an element of 
contention, but I think that we made good 
arguments as to why it is the right approach in 
practice. 

It is appropriate for the AIB to make decisions 
about BROs. The AIB has the existing supervisory 
capacity, not to mention the experience and 
practical knowledge on the matter of a trustee’s 
statutory duties, which means that the AIB staff 
are well qualified to gather the appropriate 
evidence and come to a decision. 

The AIB is also an officer of the court and has 
been making decisions on matters previously dealt 
with by the courts for some time. In 2008, the 

Bankruptcy and Diligence etc (Scotland) Act 2007 
made significant changes to transfer debtor 
petitions from the courts to the AIB, which I think 
has been a success. 

The making of a BRO is subject to appeal to the 
courts, as I opined a moment ago. On that front, 
the Scottish Government is mindful of the 
committee’s view and stakeholder feedback that 
the legislation must provide a fair and just process, 
which must be, and must be seen to be, at the 
core of the decision-making process. 

The amendments in the group will restore the 
ability of a debtor who is affected by a BRO to 
challenge the AIB’s imposition of the BRO at any 
time during the period for which the BRO is 
imposed—and that can be appealed to the sheriff. 
That will be subject to the ability of the sheriff only 
to limit the time when such a challenge may be 
brought, to avoid abuse of process. In addition, the 
amendments will remove duplication in the 
procedures, which was a matter that stakeholders 
also raised. 

I urge members to support the Scottish 
Government amendments. 

I move amendment 47. 

Amendment 47 agreed to. 

Amendments 48 to 50 moved—[Fergus 
Ewing]—and agreed to. 

Section 31, as amended, agreed to. 

Section 32 agreed to. 

Section 33—Power to cure defects in 
procedure 

Amendments 51 to 54 moved—[Fergus 
Ewing]—and agreed to. 

Section 33, as amended, agreed to. 

Section 34—Regulations: applications to 
Accountant in Bankruptcy etc 

Amendment 55 moved—[Fergus Ewing]—and 
agreed to. 

Section 34, as amended, agreed to. 

Section 35—Valuation of debts depending 
on contingency 

Amendment 56 moved—[Fergus Ewing]—and 
agreed to. 

Section 35, as amended, agreed to. 

Sections 36 to 45 agreed to. 

Section 46—Effect of discharge of debtor 

Amendment 91 not moved. 
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Section 46 agreed to. 

Sections 47 and 48 agreed to. 

After section 48 

The Convener: The next group is on debt 
arrangement schemes: extension to non-natural 
persons and procedures. Amendment 57, in the 
name of the minister, is grouped with amendment 
65. 

11:30 
Fergus Ewing: Committee members will be 

aware of the success of the debt arrangement 
scheme, which supports individuals and couples to 
pay back their debts in full over a longer period of 
time. As part of our plans for a financial national 
health service, we propose that DAS should be 
available to a wider group—specifically to 
business partnerships, where those are non-
limited liability partnerships. Mike MacKenzie has 
raised that issue with me on several occasions. 

Amendment 57 puts in place powers that are 
required to allow regulations to be laid later this 
year in respect of a business DAS solution. Those 
include clearer provisions to allow controls on the 
remuneration of money advisers who are acting in 
relation to DAS. Amendment 65 puts in place a 
provision that requires the affirmative procedure to 
be used in relation to those new powers. 

Until our 2011 changes to DAS, the scheme 
was available exclusively through money advisers 
in the third sector who did not charge for their 
services. One of the main aims of the 2011 
regulations was to widen access to DAS, thereby 
ensuring that those who wanted to access the 
scheme could do so through an approved money 
adviser. 

We took the decision to allow qualified 
insolvency practitioners to offer DAS as well as 
offering insolvency solutions. DAS has grown 
significantly as a result of that decision, but new 
challenges have emerged. Although the scheme 
itself is free to access, some insolvency 
practitioners are charging significant fees for their 
advice in respect of DAS and for the on-going 
management of the debt payment programme. I 
know of one case in which fees of at least £3,000 
have been charged for advice, which is hard to 
justify. Amendment 57 will support consideration 
of arrangements for fees at a later date. 

Amendment 65 also implements the Delegated 
Powers and Law Reform Committee’s 
recommendation on the requirement for 
regulations that specify the common financial tool 
for the purposes of DAS to be subject to 
affirmative procedure, which is in line with the 

procedure for those regulations under the 1985 
act. 

I therefore ask the committee to support 
amendments 57 and 65. 

I move amendment 57. 

The Convener: Minister, I seek some clarity on 
one point. I appreciate your clarification that the 
provision will apply to business partnerships, but 
will any other non-natural persons be caught by 
the measure? When I hear the words “non-natural 
persons”, I imagine robots or androids, but I am 
sure that that is not what you are referring to. 

Fergus Ewing: As they say in the US courts—
at least on television—we will take that under 
advisement. I think that it would be sensible to 
write to the committee on that matter. The 
intention is to extend DAS and make it available to 
anyone who may benefit from it. Non-limited 
liability business partnerships are an obvious 
extension, which will have a practical effect, but 
we will look carefully at your very sensible—albeit 
somewhat technical—point, convener, and write to 
you in due course. 

The Convener: Thank you—I would appreciate 
that. 

Amendment 57 agreed to. 

Sections 49 to 51 agreed to. 

Schedule 3—Minor and consequential 
amendments 

Amendment 58 moved—[Fergus Ewing]—and 
agreed to. 

The Convener: The next group is on voluntary 
sequestration for partnerships. Amendment 59, in 
the name of the minister, is the only amendment in 
the group. 

Fergus Ewing: We are now on the home 
stretch, and the finishing line is in sight. 
Amendment 59 is a minor amendment, but it is 
helpful. It has been proposed by a former 
insolvency practitioner and has been supported by 
ICAS and R3, the insolvency trade body. 

The amendment relates to the process by which 
a partnership can apply for sequestration. 
Currently, partnerships can apply for bankruptcy of 
the partnership if they have the concurrence of a 
qualified creditor. That is at odds with the position 
of sole trader companies, which can apply for 
bankruptcy without the support of creditors. 
Amendment 59 will ensure that debt relief is 
available to partnerships without placing an 
additional burden on them to secure the support of 
creditors. 

I move amendment 59. 
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Amendment 59 agreed to. 

Amendments 92 to 94 not moved. 

Amendment 60 moved—[Fergus Ewing]—and 
agreed to. 

Amendment 95 not moved. 

Amendments 61 to 65 moved—[Fergus 
Ewing]—and agreed to. 

Schedule 3, as amended, agreed to. 

Schedule 4—Repeals 

Amendment 66 moved—[Fergus Ewing]—and 
agreed to. 

Schedule 4, as amended, agreed to. 

Sections 52 and 53 agreed to. 

Long title agreed to. 

The Convener: That concludes stage 2 of the 
Bankruptcy and Debt Advice (Scotland) Bill. I am 
grateful to members for their assistance and to the 
minister and his officials for coming along. 
Members should note that the bill will now be 
reprinted as amended and will be available in print 
and on the Parliament website tomorrow morning. 

The Parliament has not yet determined when 
stage 3 will take place, but members can now 
lodge stage 3 amendments at any time with the 
legislation team clerks. Members will be informed 
of the deadline for amendments once it has been 
determined. 

11:37 
Meeting suspended. 
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Amendments to the Bill since the previous version are indicated by sidelining in the right 

margin. Wherever possible, provisions that were in the Bill as introduced retain the original 

numbering. 

 

 

 

 

 

Bankruptcy and Debt Advice (Scotland) Bill 

[AS AMENDED AT STAGE 2] 
 

 

 

 

An Act of the Scottish Parliament to amend the Bankruptcy (Scotland) Act 1985; and for 

connected purposes. 

 

 
Advice and education 

1 Sequestration of estate of living debtor: money advice 

(1) In section 5 of the 1985 Act (sequestration of the estate of living or deceased debtor)— 5 

(a) in subsection (2B), after paragraph (b), insert— 

“(ba) the debtor has obtained the advice of a money adviser in accordance with 

section 5C(1),”, and 

(b) after subsection (4B), insert— 

“(4BA) A debtor application must— 10 

(a) include a declaration by the money adviser who provided the advice 

referred to in section 5C(1) that such advice has been given, and 

(b) specify the name and address of the money adviser.”. 

(2) After section 5B of the 1985 Act, insert— 

“5C Money advice 15 

(1) An application for the sequestration of a living debtor’s estate may not be made 

unless the debtor has obtained from a money adviser— 

(a) advice on the debtor’s financial circumstances,  

(b) advice on the effect of the proposed sequestration of the debtor’s estate,  

(c) advice on the preparation of the application, and 20 

(d) advice on such other matters as may be prescribed. 

(2) In this Act, “money adviser” means a person who— 

(a) is not an associate of the debtor, and 

(b) is of a prescribed description or falls within a prescribed class.”. 
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2 Financial education for debtor 

After section 43A of the 1985 Act, insert— 

“43B Financial education 

(1) The trustee must notify a living debtor that the debtor is required to undertake a 

prescribed course of financial education (a “financial education course”) 5 

specified by the trustee if, in the opinion of the trustee— 

(a) any of the circumstances mentioned in subsection (2) apply, and 

(b) undertaking the course would be appropriate for the debtor. 

(2) The circumstances are— 

(a) in the period of 5 years ending on the date on which the sequestration of 10 

the debtor’s estate was awarded— 

(i) the debtor’s estate was sequestrated, 

(ii) the debtor granted a protected trust deed,  

(iii) an analogous remedy (within the meaning of section 10(7)) was in 

force in respect of the debtor, or 15 

(iv) the debtor participated in a debt management programme under 

which the debtor made regular payments (including in particular a 

programme approved in accordance with section 2 of the Debt 

Arrangement and Attachment (Scotland) Act 2002 (asp 17)), 

(b) the debtor is subject to, or under investigation with a view to an 20 

application being made for, a bankruptcy restrictions order,  

(c) the trustee considers that the pattern of the debtor’s behaviour, whether 

before or after the award of sequestration, is such that the debtor would 

benefit from a financial education course,  

(d) the debtor agrees to undertake a financial education course. 25 

(3) A debtor must not be required to undertake or, as the case may be, complete 

the financial education course specified by the trustee if, in the opinion of the 

trustee— 

(a) the debtor is unable to participate in the course as a result of the debtor’s 

health (including by reason of disability or physical or mental illness), or 30 

(b) the debtor has completed a financial education course in the period of 5 

years ending on the date on which the sequestration of the debtor’s estate 

was awarded. 

(4) Regulations under subsection (1) may in particular— 

(a) prescribe the content, format and method of delivery of a course,  35 

(b) prescribe different courses for different circumstances, 

(c) make provision for particular courses to be specified by a trustee where 

particular circumstances in subsection (2) apply.”. 

 

674



Bankruptcy and Debt Advice (Scotland) Bill 3 

 

Payments by debtor following sequestration 

3 Debtor’s contribution: common financial tool  

(1) After section 5C of the 1985 Act (inserted by section 1(2)), insert— 

“5D Assessment of debtor’s contribution 

(1) The Scottish Ministers may by regulations specify a method (the “common 5 

financial tool”) to be used to assess an appropriate amount of a living debtor’s 

income to be paid to a trustee after the sequestration of the debtor’s estate (the 

“debtor’s contribution”).  

(2) Regulations under subsection (1) may in particular— 

(a) prescribe a method for assessing a debtor’s assets, income, liabilities and 10 

expenditure, 

(b) prescribe a method for determining a reasonable amount of expenditure 

for a debtor after the sequestration of the debtor’s estate, 

(c) prescribe the proportion of a debtor’s income that is to constitute the 

debtor’s contribution,  15 

(d) prescribe that a method determined by another person is to be used to 

assess the amount of a debtor’s contribution. 

(3) The common financial tool must ensure that the amount of reasonable 

expenditure for a debtor is not less than the total amount of any income 

received by the debtor by way of guaranteed minimum pension (within the 20 

meaning of the Pension Schemes Act 1993 (c.48)). 

(4) The common financial tool must ensure that an amount is allowed for— 

(a) aliment for the debtor, 

(b) the debtor’s relevant obligations. 

(5) The “debtor’s relevant obligations” are— 25 

(a) any obligation of aliment owed by the debtor (“obligation of aliment” 

having the same meaning as in the Family Law (Scotland) Act 1985 

(c.37)), 

(b) any obligation of the debtor to make a periodical allowance to a former 

spouse or former civil partner, and 30 

(c) any obligation of the debtor to pay child support maintenance under the 

Child Support Act 1991 (c.48). 

(6) The amount allowed for the debtor’s relevant obligations referred to in 

paragraphs (a) and (b) of subsection (5) need not be sufficient for compliance 

with a subsisting order or agreement as regards the aliment or periodical 35 

allowance.”. 

(2) In section 7(2) of the Debt Arrangement and Attachment (Scotland) Act 2002 (asp 17) 

(debt payment programmes: power to make further provision), after paragraph (bc) 

insert— 

“(bd) the method of assessing the amount of a debtor’s assets, income, 40 

liabilities and expenditure in considering applications for the approval, or 

the variation, of a debt payment programme,”. 
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4 Debtor contribution order 

After section 32 of the 1985 Act, insert— 

“32A Debtor contribution order 

(1) The Accountant in Bankruptcy must make an order fixing the debtor’s 

contribution (a “debtor contribution order”)— 5 

(a) in the case of a debtor application, at the same time as awarding 

sequestration of the debtor’s estate, 

(b) in the case of an award of sequestration following a petition under 

section 5(2)(b), after considering initial proposals for the debtor’s 

contribution provided by the trustee. 10 

(1A) In a case referred to in subsection (1)(b), the trustee must send initial proposals 

for the debtor’s contribution before the end of the period of 6 weeks beginning 

with the date of sequestration. 

(2) Before making a debtor contribution order, the Accountant in Bankruptcy must 

use the common financial tool to assess the debtor’s contribution. 15 

(2A) A debtor contribution order may fix the amount of the debtor’s contribution as 

zero. 

(3) A debtor contribution order may be made irrespective of sections 11 and 12 of 

the Welfare Reform and Pensions Act 1999 (c.30). 

(4) A debtor contribution order may provide that a third person is to pay to the 20 

trustee a specified proportion of money due to the debtor by way of income. 

(5) Where a third person pays a sum of money to the trustee in accordance with 

subsection (4), the third person is discharged from any liability to the debtor to 

the extent of the sum so paid. 

(6) The Accountant in Bankruptcy must, immediately following the making of a 25 

debtor contribution order, give written notice of the order to— 

(a) the debtor,  

(b)  the trustee, and 

(c) any third person mentioned in the order. 

(7) A debtor contribution order must not take effect on a date before the expiry of 30 

the period of 14 days beginning with the day of notification of the order. 

 

32B Debtor contribution order: payment period and intervals 

(1) A debtor contribution order must contain provision requiring the debtor to pay 

the debtor’s contribution (if not zero)— 

(a) during the payment period, and 35 

(b) at regular intervals determined by the person making or varying the 

order. 

(2) In subsection (1)(a), “payment period” means— 

(a) the period of 48 months beginning with the date of the first payment,  

(b) such shorter period as is determined by the person making or varying the 40 

order, or 
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(c) such longer period as is— 

(i) determined by the trustee where there is a period during which the 

debtor did not pay an amount required under the debtor 

contribution order, or 

(ii)  agreed by the debtor and the trustee. 5 

(3) The person making or varying the order may determine a shorter period under 

subsection (2)(b) only if, in the opinion of that person, the value of— 

(a) the debtor’s contribution during the shorter period, and 

(b) any other estate of the debtor taken possession of by the trustee,  

 would be sufficient to allow a distribution of the debtor’s estate to meet in full 10 

all of the debts mentioned in section 51. 

(4A) The Accountant in Bankruptcy must, when making an order under section 

32A— 

(a) determine the date of the first payment, or 

(b) in a case where the debtor’s contribution is fixed as zero, determine the 15 

date which is to be deemed as the date of the first payment under the 

order. 

 

32BA Debtor contribution order: review and appeal 

(1) The debtor, the trustee or any other interested person may apply to the 

Accountant in Bankruptcy for a review of a debtor contribution order made by 20 

the Accountant in Bankruptcy under section 32A.  

(2) An application under subsection (1) must be made before the expiry of the 

period of 14 days beginning with the day on which the debtor contribution 

order is made. 

(3) If an application under subsection (1) is made, the debtor contribution order is 25 

suspended until the determination of that review by the Accountant in 

Bankruptcy. 

(4) If an application for a review under subsection (1) is made, the Accountant in 

Bankruptcy must— 

(a) take into account any representations made by an interested person 30 

before the expiry of the period of 21 days beginning with the day on 

which the application is made, and  

(b) confirm, amend or revoke the debtor contribution order before the expiry 

of the period of 28 days beginning with the day on which the application 

is made. 35 

(5) The trustee or the debtor may appeal to the sheriff against any decision of the 

Accountant in Bankruptcy under subsection (4)(b) before the expiry of the 

period of 14 days beginning with the date of the decision. 

 

32C Effect of debtor contribution order 

(1) The debtor must pay to the trustee any debtor’s contribution which is not zero 40 

as— 

677



6 Bankruptcy and Debt Advice (Scotland) Bill 

 

(a) fixed by the Accountant in Bankruptcy in making the debtor contribution 

order, or 

(b) varied in accordance with section 32E.  

(2) The requirement to pay the debtor’s contribution applies irrespective of the 

debtor’s discharge. 5 

(3) If the value of the debtor’s estate and income when taken possession of by the 

trustee is sufficient to allow a distribution of the debtor’s estate to meet in full 

all of the debts mentioned in section 51, any debtor contribution order ceases to 

have effect. 

 

32D Deductions from debtor’s earnings and other income 10 

(1) Subsections (2) to (6) apply where under a debtor contribution order— 

(a) the debtor is required to pay to the trustee an amount from the debtor’s 

earnings or other income, or 

(b) in accordance with section 32A(4), a third person is required to pay to 

the trustee money otherwise due to the debtor by way of income. 15 

(2) The debtor must give the person mentioned in subsection (3) an instruction to 

make— 

(a) deductions of specified amounts from the debtor’s earnings or other 

income, and 

(b) payments to the trustee of the amounts so deducted. 20 

(3) The person mentioned is— 

(a) in the case of an amount to be paid from the debtor’s earnings from 

employment, the person by whom the debtor is employed,  

(b) in the case of an amount to be paid from other earnings or income of the 

debtor, a third person who is required to pay the earnings or income to 25 

the debtor, and 

(c) in the case mentioned in subsection (1)(b), the third person who is 

required to pay the income to the trustee. 

(4) The trustee may give the person mentioned in subsection (3) an instruction of 

the type mentioned in subsection (2) if— 30 

(a) the debtor fails to comply with the requirements imposed by that 

subsection, and 

(b) the debtor fails to pay the debtor’s contribution in respect of 2 payment 

intervals applying by virtue of the debtor contribution order. 

(5) A person mentioned in subsection (3) must comply with an instruction 35 

provided in accordance with subsection (2) or (4). 

(6) Where the person by whom the debtor is employed or another third person 

pays a sum of money to the trustee in accordance with this section, that person 

is discharged from any liability to the debtor to the extent of the sum so paid. 

(7) The Scottish Ministers may by regulations make provision about instructions to 40 

be provided under this section, including in particular— 

(a) the form in which an instruction must be made,  
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(b) the manner in which an instruction provided in accordance with 

subsection (2) or (4) affects the recipient of that instruction, and 

(c) the consequence of any failure of a recipient of an instruction provided in 

accordance with subsection (2) or (4) to comply with the duty imposed 

by subsection (5). 5 

 

32E Variation and removal of debtor contribution order by trustee 

(1) The trustee may vary or quash a debtor contribution order— 

(a) on the application of the debtor, following any change in the debtor's 

circumstances,  

(b) if the trustee considers it to be appropriate, following any change in the 10 

debtor's circumstances, or  

(c) if the trustee considers it to be appropriate when— 

(ia) sending a report to the Accountant in Bankruptcy under section 

54(4), or 

(ii) granting a discharge under section 54A(2). 15 

(2) In deciding whether to vary or quash a debtor contribution order, the trustee 

must use the common financial tool to assess the debtor’s contribution. 

(3) A decision by the trustee under subsection (1)(b) must not take effect on a day  

before the end of the period of 14 days beginning with the day on which the 

decision is made. 20 

(4) The trustee must notify in writing the persons mentioned in subsection (5) 

immediately following— 

(a) any variation or quashing of a debtor contribution order,  

(b) any refusal of an application. 

(5) The persons are— 25 

(a) the debtor,  

(b)  the Accountant in Bankruptcy (if the trustee is not the Accountant in 

Bankruptcy),  

(c) any third person required to make a payment under the debtor 

contribution order or under section 32D(5), and 30 

(d) any other interested person. 

 

32F Payment break 

(1) The trustee may, on the application of the debtor, extend the payment period of 

a debtor contribution order by granting a payment break. 

(2) A “payment break” is a period not exceeding 6 months during which payments 35 

under the debtor contribution order are deferred. 

(3) A debtor may apply for a payment break if— 
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(a) there has been a reduction of at least 50% in the debtor’s disposable 

income (as determined using the common financial tool) as a result of 

any of the circumstances mentioned in subsection (4) arising in relation 

to the debtor, and 

(b) the debtor has not previously applied for a payment break in relation to a 5 

debtor contribution order applying after the sequestration of the debtor’s 

estate. 

(4) The circumstances are— 

(a) a period of unemployment or change in employment, 

(b) a period of leave from employment because of the birth or adoption of a 10 

child or the need to care for a dependant,  

(c) a period of illness of the debtor,  

(d) a divorce or dissolution of civil partnership,  

(e) a separation from a person to whom the debtor is married or is the civil 

partner,  15 

(f) the death of a person who, along with the debtor, cared for a dependant 

of the debtor. 

(5)  An application for a payment break must specify the period during which the 

debtor wishes payments to be deferred. 

(6) If, in the opinion of the trustee, a payment break is fair and reasonable, the 20 

trustee may grant a payment break on such conditions and for such period as 

the trustee thinks fit.  

(7) The trustee must notify in writing the grant of a payment break to— 

(a) the debtor,  

(b)  the Accountant in Bankruptcy (if the trustee is not the Accountant in 25 

Bankruptcy), and 

(c) any third person required to make a payment under the debtor 

contribution order. 

(8) If the trustee decides not to grant a payment break, the trustee must notify the 

debtor of that decision and of the reasons. 30 

(9) The payment period in a debtor contribution order is deemed to be varied by 

the addition to the period of any payment break granted under this section. 

 

32G Sections 32E and 32F: review and appeal  

(1) The debtor or any other interested person may apply to the Accountant in 

Bankruptcy for a review of a decision by the trustee under section 32E or 32F.  35 

(2) An application under subsection (1) must be made before the expiry of the 

period of 14 days beginning with the day on which the decision is made. 

(3) If an application under subsection (1) relates to a decision by the trustee under 

section 32E(1)(b), the decision is suspended until the determination of that 

review by the Accountant in Bankruptcy. 40 

(4) If an application for a review under subsection (1) is made, the Accountant in 

Bankruptcy must— 
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(a) take into account any representations made by an interested person 

before the expiry of the period of 21 days beginning with the day on 

which the application is made, and  

(b) confirm, amend or revoke the decision before the expiry of the period of 

28 days beginning with the day on which the application is made. 5 

(5) The trustee or the debtor may appeal to the sheriff against any decision of the 

Accountant in Bankruptcy under subsection (4)(b) before the expiry of the 

period of 14 days beginning with the date of the decision.”.  

 
Sequestration where debtor has few assets 

5 Debtor application 10 

(1) In section 5 of the 1985 Act (sequestration of the estate of living or deceased debtor)— 

(a) in subsection (2)(a), after “subsection” insert “(2ZA) or”, and 

(b) after subsection (2), insert— 

“(2ZA)This subsection applies to the debtor where— 

(a) the debtor— 15 

(i) has been assessed by the common financial tool as requiring to 

make no debtor’s contribution, or 

(ii) has been in receipt of a prescribed payment for a period of at least 

6 months ending with the day on which the application is made, 

(b) the total amount of the debtor’s debts (including interest) at the date the 20 

debtor application is made is— 

(i) not less than £1500 or such other sum as may be prescribed, and 

(ii) no more than £17000 or such other sum as may be prescribed, 

(c) the total value of the debtor’s assets (leaving out of account any 

liabilities) on the date the debtor application is made does not exceed 25 

£2000 or such other amount as may be prescribed, 

(d) the value of a single asset of the debtor does not exceed £1000 or such 

other amount as may be prescribed, 

(e) the debtor does not own land, 

(f) within the prescribed period, the debtor has been granted a certificate for 30 

sequestration of the debtor’s estate in accordance with section 5B, 

(g) in the period of 10 years ending on the day before the day on which the 

debtor application is made or such other period as may be prescribed no 

award of sequestration has been made against the debtor in pursuance of 

an application made by the debtor by virtue of this subsection, and 35 

(h) in the period of 5 years ending on the day before the day on which the 

debtor application is made no award of sequestration has been made 

against the debtor in pursuance of— 

(i) an application made by the debtor other than by virtue of this 

subsection, or 40 

(ii) a petition. 

681



10 Bankruptcy and Debt Advice (Scotland) Bill 

 

(2ZB) For the purposes of subsection (2ZA)(c) and (d)— 

(a) any property of the debtor is not to be regarded as an asset if, under any 

provision of this or any other enactment, it would be excluded from 

vesting in the Accountant in Bankruptcy as trustee, 

(b) if the debtor reasonably requires the use of a vehicle, any vehicle owned 5 

by the debtor the value of which does not exceed £3000 or such other 

amount as may be prescribed is not to be regarded as an asset, 

(c) any other property of the debtor that is of a prescribed type is not to be 

regarded as an asset. 

(2ZC) For the purposes of subsection (2ZA)(c) and (d), the Scottish Ministers may by 10 

regulations make provision about how the value of the debtor’s assets is to be 

determined. 

(2ZD) The Scottish Ministers may by regulations modify subsection (2ZA). 

(2ZE) Schedule A1 to this Act makes further provision about the application of 

certain provisions of this Act in relation to a debtor to whom subsection (2ZA) 15 

applies.”. 

(2) Before Schedule 1 to the 1985 Act, insert the Schedule A1 set out in schedule 1 to this 

Act. 

 

6 Circumstances where Accountant in Bankruptcy appointed as trustee 

In section 2 of the 1985 Act (appointment and functions of trustee in sequestration)— 20 

(a) in subsection (1A), for “(1C)” substitute “(1D)”, and 

(b) after subsection (1C) insert— 

“(1D) The Accountant in Bankruptcy is not to make an appointment under subsection 

(1A) where— 

(a) the debtor application is made by a debtor to whom section 5(2ZA) 25 

applies, and 

(b) the Accountant in Bankruptcy awards sequestration of the debtor’s 

estate.”. 

 

7 Discharge, conditions etc. 

(1) After section 54B of the 1985 Act (inserted by section 16), insert— 30 

“54C Debtor to whom section 5(2ZA) applies: discharge 

(1) Where section 5(2ZA) applies to a debtor, the debtor is discharged on the date 

which is 6 months after the date on which sequestration is awarded. 

(2) A debtor may, following a discharge, apply to the Accountant in Bankruptcy 

for a certificate of discharge in the prescribed form.”. 35 

(2) After section 55 of the 1985 Act, insert— 

“55A Discharge under section 54C: conditions 

(1) This section applies where a debtor is discharged under section 54C. 
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(2) During the relevant period the debtor must comply with the condition in 

subsection (3) before the debtor, either alone or jointly with another person, 

obtains credit— 

(a) to the extent of £2000 (or such other sum as may be prescribed) or more, 

or 5 

(b) of any amount where, at the time of obtaining credit, the debtor has debts 

amounting to £1000 (or such other sum as may be prescribed) or more. 

(3) The condition is that the debtor must inform the person who is providing credit 

to the debtor (or, as the case may be, jointly to the debtor and another person) 

that the debtor is required to comply with the conditions in this section. 10 

(4) During the relevant period, the debtor must not engage (whether directly or 

indirectly) in a business under a name other than that to which the discharge 

relates unless the debtor complies with the condition in subsection (5). 

(5) The condition is that the debtor must inform any person with whom the debtor 

enters into any business transaction of the name of the business to which the 15 

discharge relates. 

(6) In this section, “relevant period” means the period of 6 months beginning with 

the date of discharge. 

 

55B Section 55A: sanctions 

(1) If a debtor fails to comply with the requirement imposed by subsection (2) or 20 

(4) of section 55A, that section applies in relation to the debtor as if the 

relevant period were the period of 12 months beginning with the date of 

discharge of the debtor. 

(2) If a debtor fails to comply with the requirement imposed by subsection (2) or 

(4) of section 55A during the period when the section applies in relation to the 25 

debtor by virtue of subsection (1), the debtor commits an offence. 

(3) A debtor who is guilty of an offence under subsection (2) is liable on summary 

conviction to— 

(a) a fine not exceeding the statutory maximum, 

(b) imprisonment for— 30 

(i) a term not exceeding 3 months, or 

(ii) a term not exceeding 6 months, if the person has previously been 

convicted of an offence inferring dishonest appropriation of 

property or an attempt at such appropriation, or 

(c) both such fine and imprisonment. 35 

(4) A debtor who is guilty of an offence under subsection (2) is liable on 

conviction on indictment to— 

(a) a fine, 

(b) imprisonment for a term not exceeding 2 years, or 

(c) both such fine and imprisonment.”. 40 
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Moratorium on diligence 

8 Moratorium on diligence 

After section 4 of the 1985 Act, insert— 

“Moratorium on diligence 

4A Notice of intention to apply: debtor application etc. 5 

(1) A person may give written notice to the Accountant in Bankruptcy of the 

person’s intention— 

(a) to make a debtor application for sequestration under section 5,  

(b) to seek to fulfil the conditions required in order for a trust deed granted 

by or on behalf of that person to be granted the status of protected trust 10 

deed, 

(c) to apply for the approval of a debt payment programme in accordance 

with section 2 of the Debt Arrangement and Attachment (Scotland) Act 

2002 (asp 17). 

(2) A person may not give a notice if that person has given a notice under 15 

subsection (1) in the immediately preceding period of 12 months. 

(3) The Accountant in Bankruptcy must, without delay after receipt of a notice 

under subsection (1), enter in the registers mentioned in subsection (4)— 

(a) the name of the person who gave the notice, and 

(b) such other information as the Accountant in Bankruptcy considers 20 

appropriate in relation to that person. 

(4) The registers are— 

(a) the register of insolvencies, and 

(b) the register of debt payment programmes established and maintained in 

accordance with section 7 of the Debt Arrangement and Attachment 25 

(Scotland) Act 2002 (the “DAS register”). 

 

4B Notice of intention to apply: sequestration of estate under section 6 

(1) A person may give written notice to the Accountant in Bankruptcy of the 

person’s intention to make a debtor application under section 6. 

(2) A person may not give a notice in respect of an estate mentioned in section 6 if 30 

any person has given a notice under subsection (1) in respect of the same estate 

in the immediately preceding period of 12 months. 

(3) The Accountant in Bankruptcy must, without delay after receipt of a notice 

under subsection (1), enter in the register of insolvencies— 

(a) the name of the person who is the subject of the notice, and  35 

(b) such other information as the Accountant in Bankruptcy considers 

appropriate in relation to that person. 

 

4C Moratorium on diligence 

(1) This section applies where a person gives notice to the Accountant in 

Bankruptcy in accordance with section 4A(1) or 4B(1). 40 
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(2) A moratorium on diligence applies in relation to the person who is the subject 

of the notice for the moratorium period determined in accordance with section 

4D. 

(3) While a moratorium on diligence applies in relation to the person it is not 

competent— 5 

(a) to serve a charge for payment in respect of any debt owed by the person,  

(b) to commence or execute any diligence to enforce payment of any debt 

owed by the person,  

(c) to found on any debt owed by the person in presenting, or concurring in 

the presentation of, a petition for sequestration of the person’s estate, or 10 

(d) in the case where an arrestment mentioned in subsection (1) of section 

73J of the Debtors (Scotland) Act 1987 (c.18) has been granted in 

respect of funds due to the person, to release funds to the creditor under 

subsection (2) of that section. 

(4) The moratorium period applying in relation to the person is to be disregarded 15 

for the purposes of determining the period mentioned in section 73J(3) of the 

Debtors (Scotland) Act 1987 (c.18). 

(5) Despite subsection (3)(b), it is competent to— 

(a) auction an article which has been attached in accordance with the Debt 

Arrangement and Attachment (Scotland) Act 2002 (asp 17) where— 20 

(i) notice has been given to the debtor under section 27(4) of that Act, 

or 

(ii) the article has been removed, or notice of removal has been given, 

under section 53 of that Act, 

(b) implement a decree of furthcoming,  25 

(c) implement a decree or order for sale of a ship (or a share of it) or cargo. 

 

4D Period of moratorium 

(1) The moratorium period applying in relation to the person is the period which— 

(a) begins on the day on which an entry is made in the register of 

insolvencies under section 4A(3) or 4B(3), and 30 

(b) ends on— 

(i) the day which is 6 weeks after that day,  

(ii) such earlier day as is mentioned in subsection (2), or 

(iii) if subsection (3), (5) or (7) applies, such later day as is determined 

in accordance with subsection (4), (6) or (8). 35 

 (2) The earlier day is the day on which, in relation to the person who is the subject 

of the moratorium— 

(a) an entry is made in the register of insolvencies recording the award of 

sequestration of the estate,  

(b) an entry is made in the register of insolvencies recording that a trust deed 40 

granted by the person has been granted or refused protected status, 
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(c) an entry is made in the DAS register recording the approval of a debt 

payment programme in accordance with section 2 of the Debt 

Arrangement and Attachment (Scotland) Act 2002, or 

(d) written notice is given to the Accountant in Bankruptcy— 

(i) by the person withdrawing the notice given under section 4A(1), or 5 

(ii) by or on behalf of the person withdrawing the notice given under 

section 4B(1). 

(3) This subsection applies if, on the day which is 6 weeks after the day on which 

the moratorium began under subsection (1)(a)— 

(a) a person has made a debtor application for sequestration of the estate of 10 

the person who is the subject of the moratorium,  

(b) the moratorium has not ended in accordance with subsection (2)(a), and  

(c) no decision has been made by the Accountant in Bankruptcy under 

section 15(3C)(b).  

(4) Where subsection (3) applies, the moratorium period ends on— 15 

(a) the day on which an entry is made in the register of insolvencies 

recording the award of sequestration of the estate,  

(b) in the case of refusal to award sequestration— 

(i) the day of the expiry of the period applying by virtue of section 

15(3B) where no application for review is made under section 20 

15(3A), or 

(ii) the day on which a decision is made by the Accountant in 

Bankruptcy under section 15(3C)(b) where an application for 

review is made, or 

(c) the day on which written notice is given to the Accountant in 25 

Bankruptcy— 

(i) by the person withdrawing the notice given under section 4A(1), or 

(ii) by or on behalf of the person withdrawing the notice given under 

section 4B(1). 

(5) This subsection applies if, on the day which is 6 weeks after the day on which 30 

the moratorium began under subsection (1)(a)— 

(a) an entry has been made in the register of insolvencies recording an 

application for a trust deed granted by or on behalf of the person who is 

the subject of the moratorium to be granted the status of protected trust 

deed, and 35 

(b) the moratorium has not ended in accordance with subsection (2)(b).  

(6) Where subsection (5) applies, the moratorium period ends on— 

(a) the day on which an entry is made in the register of insolvencies 

recording that the trust deed granted by or on behalf of the person has 

been granted the status of protected trust deed,  40 

(b) where such an entry is not made, the day which is 13 weeks after the day 

on which the moratorium began under subsection (1)(a), or  
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(c) the day on which written notice is given to the Accountant in Bankruptcy 

by the person withdrawing the notice given under section 4A(1). 

(7) This subsection applies if, on the day which is 6 weeks after the day on which 

the moratorium began under subsection (1)(a)— 

(a) the person who is the subject of the moratorium has applied for approval 5 

of a debt payment programme under section 2 of the Debt Arrangement 

and Attachment (Scotland) Act 2002,  

(b) the moratorium has not ended in accordance with subsection (2)(c), and  

(c) the application has not been determined. 

(8) Where subsection (7) applies, the moratorium period ends on— 10 

(a) the day on which an entry is made in the DAS register recording the 

approval of the debt payment programme in accordance with section 2 of 

the Debt Arrangement and Attachment (Scotland) Act 2002,  

(b) in the case of a rejection of a debt payment programme, the day on 

which an entry is made in the DAS register recording the rejection, or 15 

(c) the day on which written notice is given to the Accountant in Bankruptcy 

by the person withdrawing the notice given under section 4A(1).”. 

 

Application for sequestration 

9 Statement of undertakings 

(1) In section 2 of the 1985 Act (appointment and functions of the trustee in the 20 

sequestration), after subsection (7), insert— 

“(8) The trustee must at the same time as notifying the debtor under subsection (7), 

send to the debtor, for signature by the debtor, a statement of undertakings in 

the form prescribed.”. 

(2) In section 5 of the 1985 Act (sequestration of the estate of living or deceased debtor)— 25 

(a) in subsection (2B), after paragraph (ba) (inserted by section 1(1)(a)), insert— 

“(bb) the debtor has given a statement of undertakings (including an 

undertaking to pay to the trustee after the award of sequestration of the 

debtor’s estate an amount determined using the common financial 

tool),”, and 30 

(b) after subsection (6A), insert— 

“(6B) In the case of a debtor application, the debtor must send a statement of 

undertakings to the Accountant in Bankruptcy along with the application.”.  

 

10 Debtor application: incomplete or inappropriate application 

Before section 12 of the 1985 Act (but after the italic cross-heading immediately 35 

preceding it), insert— 

“11A Debtor application: incomplete application 

(1) This section applies where a debtor application is made and the Accountant in 

Bankruptcy considers that— 

(a) the application is incomplete,  40 
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(b) further information is required in relation to the application,  

(c) further evidence is required to substantiate any fact relevant to the 

application, or 

(d) any fee or charge applicable to the application is outstanding. 

(2) The Accountant in Bankruptcy must specify by notice in writing to the 5 

debtor— 

(a) any further information which is to be provided,  

(b) any further evidence which is to be provided, and 

(c) any fee or charge to be paid. 

(3) Any information, evidence, fee or charge to be provided or paid under 10 

subsection (2) must be provided or paid within 21 days or such longer period 

as may be specified by the Accountant in Bankruptcy. 

(4) The Accountant in Bankruptcy may refuse to award sequestration if, after the 

expiry of the period referred to in subsection (3), the Accountant in Bankruptcy 

considers that— 15 

(a) the application remains incomplete, 

(b) the debtor has provided insufficient information or evidence under 

subsection (2)(a) or (b), or 

(c) any fee or charge applicable to the application remains outstanding. 

 

11B Refusal of debtor application: inappropriate application 20 

(1) This section applies where a debtor application is made and the Accountant in 

Bankruptcy considers that an award of sequestration may not be appropriate in 

the circumstances of the case. 

(2) The Accountant in Bankruptcy must specify by notice in writing to the 

debtor— 25 

(a) the reason why the Accountant in Bankruptcy considers the application 

may not be appropriate, and  

(b) any further information which is to be provided within 21 days or such 

longer period as may be specified by the Accountant in Bankruptcy. 

(3) The Accountant in Bankruptcy may refuse to award sequestration if, after the 30 

expiry of the period referred to in subsection (2), the Accountant in Bankruptcy 

remains of the view that an award of sequestration would be inappropriate in 

the circumstances of the case.”. 

 

11 Sequestration: application by executor 

(1) In section 5 of the 1985 Act (sequestration of the estate of living or deceased debtor), for 35 

subsection (3), substitute— 

“(3) The sequestration of the estate of a deceased debtor is— 

(a) by debtor application made by the executor, or a person entitled to be 

appointed as executor, on the estate, 
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(b) on the petition of a qualified creditor, or qualified creditors, of the 

deceased debtor, 

(c) on the petition of a temporary administrator, 

(d) on the petition of a member State liquidator appointed in main 

proceedings, or 5 

(e) on the petition of a trustee acting under a trust deed.”. 

(2) In section 6B of the 1985 Act (debtor application: provision of information)— 

(a) in subsection (1), after “application”, where it first occurs, insert “, other than an 

application under section 5(3)(a),”, and 

(b) after subsection (2), insert— 10 

“(2A) Where a debtor application is made by an executor under section 5(3)(a) the 

executor must— 

(a) state in the application whether or not the debtor’s centre of main 

interests was situated in the United Kingdom or in another member State, 

and 15 

(b) state in the application whether or not the debtor possessed an 

establishment in the United Kingdom or in another member State.”. 

(3) In section 8A of the 1985 Act (further provisions relating to debtor applications)— 

(a) in subsection (1), for “subsection (2)” substitute “subsections (2) and (2A)”, and 

(b) after subsection (2), insert— 20 

“(2A) Any intromission by an executor with the deceased debtor’s estate after the 

period mentioned in subsection (2B) is deemed an intromission without a title 

unless, within that period, the executor— 

(a) makes a debtor application under section 5(3)(a), or 

(b) petitions for the appointment of a judicial factor to administer the estate. 25 

(2B) The period referred to in subsection (2A) is the period of 12 months following 

the day on which the executor knew or ought to have known that the estate was 

absolutely insolvent and likely to remain so.”. 

(4) In section 12 of the 1985 Act (when sequestration is awarded)— 

(a) in subsection (1) after “application”, where it first occurs, insert “, other than an 30 

application under section 5(3)(a),”, and 

(b) after that subsection, insert— 

“(1B) Where a debtor application is made under section 5(3)(a) the Accountant in 

Bankruptcy must award sequestration forthwith if the Accountant is satisfied— 

(a) that the application has been made in accordance with the provisions of 35 

this Act and any provision made under this Act, and 

(b) that the provisions of subsection (6A) of section 5 have been complied 

with.”. 
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12 Concurrent proceedings for sequestration: recall 

In section 10A of the 1985 Act (powers in relation to concurrent proceedings for 

sequestration or analogous remedy), after subsection (3) insert— 

“(3A) The Accountant in Bankruptcy must grant a recall of an award of sequestration 

if— 5 

(a) sequestration has been awarded by virtue of a debtor application, and 

(b) the sheriff directs the Accountant in Bankruptcy to dismiss the debtor 

application. 

(3B) The effect of the recall of an award of sequestration is, so far as practicable, to 

restore the debtor and any other person affected by the sequestration to the 10 

position the debtor or, as the case may be, the other person would have been in 

if the sequestration had not been awarded. 

(3C) A recall of an award of sequestration does not— 

(a) affect the interruption of prescription caused by— 

(i) the presentation of the petition for sequestration, 15 

(ii) the making of the debtor application, or 

(iii) the submission of a claim under section 22 or 48, 

(b) invalidate any transaction entered into before such recall by the interim 

trustee, or by the trustee, with a person acting in good faith, or 

(c) affect a bankruptcy restrictions order which has not been annulled under 20 

section 56J(1)(a).”. 

 
Administration of estate 

12A Debtor’s bank account 

 In section 32 of the 1985 Act (vesting of estate, and dealings of debtor, after 

sequestration)— 25 

(a) after subsection (5), insert— 

“(5A) Where the trustee knows, or becomes aware, of any estate vested in the trustee 

under section 31 or this section which comprises funds held by a bank, the 

trustee must serve a notice on the bank— 

(a) informing the bank of the sequestration, and 30 

(b) specifying reasonable detail in order to allow the bank to identify the 

debtor and the funds held. 

(5B) A notice under subsection (5A)— 

(a) must be in writing and may be sent— 

(i) by first class post or by using a registered or recorded delivery 35 

postal service to the bank, 

(ii) in some other manner (including by electronic  means) which the 

trustee reasonably considers likely to cause it to be delivered to the 

bank on the same or next day,  

(b) is deemed to have been received the day after it is sent.”,  40 
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(b) in subsection (6), after sub-paragraph (i) insert— 

“(ia) the trustee is not entitled by virtue of this subsection to any remedy 

against a bank in respect of a banking transaction entered into 

before the receipt by the bank of a notice under subsection (5A) 

(whether or not the bank is aware of the sequestration),” 5 

(c) in subsection (8), after “(9)” insert “and (9C)”, 

(d) after subsection (9B), insert— 

“(9C) Subsection (8) does not apply where the dealing is a banking transaction 

entered into before the receipt by the bank of a notice under subsection (5A) 

(whether or not the bank is aware of the sequestration).”, and 10 

(e) after subsection (10), insert— 

“(11) In this section “bank” has the same meaning as “appropriate bank or 

institution” in section 73(1).”. 

 

13 Submission of claims to trustee  

In section 48 of the 1985 Act (submission of claims)— 15 

(a) in subsection (1)— 

(i) for “subsection (2)” substitute “subsections (1A) and (2)”, and 

(ii) for sub-paragraph (ii) substitute— 

“(ii) in accordance with subsection (1A).”, and 

(b) after subsection (1), insert— 20 

“(1A) A creditor must, in order to obtain an adjudication as to the creditor’s 

entitlement (so far as funds are available) to a dividend out of the debtor's 

estate, submit a claim to the trustee not later than the relevant day. 

(1B) The “relevant day”, in relation to a creditor, means— 

(a) where a notice is given to the creditor under section 21A(2), the day 25 

which is 120 days after the day on which the notice is given, or 

(b) where no notice is given to the creditor under that section, the day which 

is 120 days after the day on which the trustee gives notice to that creditor 

inviting the submission of claims. 

(1C) If a creditor submits a claim to the trustee after the relevant day, the trustee 30 

may, in respect of any accounting period, provide an adjudication as to the 

creditor’s entitlement (so far as funds are available) to a dividend out of the 

debtor’s estate if— 

(a) the claim is submitted not later than 8 weeks before the end of the 

accounting period, and  35 

(b) the creditor provides a reasonable explanation as to why the claim was 

not submitted before the relevant day.”. 

 

14 First accounting period 

In section 52 of the 1985 Act (estate to be distributed in respect of accounting 

periods)— 40 
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(a) in subsection (2)(a) after “months” insert “or such shorter period as may be agreed 

or determined in accordance with subsection (2ZB), either period”, 

(b) in subsection (2ZA) after “awarded” insert “or such shorter period as may be 

agreed or determined in accordance with subsection (2ZB)”, and 

(c) after subsection (2ZA) insert— 5 

“(2ZB)This subsection applies where the trustee considers that the funds of the 

debtor’s estate are sufficient to pay a dividend in accordance with subsection 

(3) in respect of— 

(a) in the case where the trustee is the Accountant in Bankruptcy, a shorter 

period of not less than 6 months determined by the Accountant in 10 

Bankruptcy, 

(b) in any other case, a shorter period of not less than 6 months agreed— 

(i) between the trustee and the commissioners, or 

(ii) if there are no commissioners, between the trustee and the 

Accountant in Bankruptcy.”.  15 

 

15 Vesting of estate after sequestration 

(1) In section 31(5A) of the 1985 Act (reinvestment of non-vested contingent interest), for 

“on which the debtor’s discharge becomes effective” substitute “which is 4 years after 

the date of sequestration”. 

(2) In section 32(10) of the 1985 Act (meaning of “relevant date” for purposes of vesting 20 

etc.), for “on which the debtor’s discharge becomes effective” substitute “which is 4 

years after the date of sequestration”. 

 
Discharge following sequestration 

16 Discharge of debtor 

For section 54 of the 1985 Act (automatic discharge of debtor) substitute— 25 

“54 Discharge where Accountant in Bankruptcy not the trustee  

(1) This section applies where the Accountant in Bankruptcy is not the trustee. 

(2) The Accountant in Bankruptcy may discharge the debtor at any time after the 

date which is 12 months after the date on which sequestration is awarded by 

granting a certificate of discharge in the prescribed form. 30 

(3) Before deciding whether to discharge the debtor under subsection (2), the 

Accountant in Bankruptcy must— 

(a) consider the report provided by the trustee under subsection (4), and 

(b) take into account any representations received during the period 

mentioned in subsection (6)(b).  35 

(4) The trustee must prepare and send a report to the Accountant in Bankruptcy— 

(a) without delay after the date which is 10 months after the date on which 

sequestration is awarded, and 
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(b) if the debtor is not otherwise discharged, before sending to the 

Accountant in Bankruptcy the documentation referred to in section 

57(1)(b). 

(5) The report must include— 

(a) information about— 5 

(i) the debtor’s assets, liabilities, financial affairs and business affairs, 

(ii) the debtor’s conduct in relation to those assets, liabilities, financial 

affairs and business affairs, 

(iii) the sequestration, and 

(iv) the debtor’s conduct in the course of the sequestration, 10 

(b) a statement of whether, in the opinion of the trustee, the debtor has as at 

the date of the report— 

(i) complied with any debtor contribution order, 

(ii) co-operated with the trustee in accordance with section 64, 

(iii) complied with the statement of undertakings, 15 

(iv) made a full and fair surrender of the debtor’s estate, 

(v) made a full disclosure of all claims which the debtor is entitled to 

make against other persons, and 

(vi) delivered to the trustee every document under the debtor’s control 

relating to the debtor’s estate, business or financial affairs, and 20 

(c) a statement of whether the trustee has, as at the date that the report is sent 

to the Accountant in Bankruptcy, carried out all of the trustee’s functions 

in accordance with section 3. 

(6) The trustee must, at the same time as sending a report to the Accountant in 

Bankruptcy under this section, give to the debtor and every creditor known to 25 

the trustee— 

(a) a copy of the report, and 

(b) a notice informing the recipient that the person has a right to make 

representations to the Accountant in Bankruptcy in relation to the report 

before the expiry of the period of 14 days beginning with the day on 30 

which the notice is given.  

(7) A discharge under this section must not take effect before the end of the period 

of 14 days beginning with the day of notification of the decision.  

 

54A Discharge where Accountant in Bankruptcy the trustee  

(1) This section applies where the Accountant in Bankruptcy is the trustee. 35 

(2) The Accountant in Bankruptcy may discharge the debtor at any time after the 

date which is 12 months after the date on which sequestration is awarded by 

granting a certificate of discharge in the prescribed form.  

(3) The Accountant in Bankruptcy must, as soon as is practicable after the date 

which is 12 months after the date on which sequestration is awarded— 40 

(a) decide whether to discharge the debtor under subsection (2),  
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(b) notify the debtor and every creditor known to the Accountant in 

Bankruptcy of that decision, and 

(c) send a report to those persons. 

(4) The report must give an account of— 

(a) the debtor’s assets, liabilities, financial affairs and business affairs,  5 

(b) the debtor’s conduct in relation to those assets, liabilities, financial 

affairs and business affairs,  

(c) the sequestration, and 

(d) the debtor’s conduct in the course of the sequestration, including 

compliance with the statement of undertakings. 10 

(5) Subsection (6) applies where— 

(a) the Accountant in Bankruptcy refuses to discharge the debtor under 

subsection (2), and  

(b) the debtor is not otherwise discharged. 

(6) The Accountant in Bankruptcy must, as soon as is practicable after the date 15 

which is 12 months after the date of the refusal— 

(a) decide whether to discharge or refuse to discharge the debtor under 

subsection (2),  

(b) notify the debtor and every creditor known to the Accountant in 

Bankruptcy of that decision, and 20 

(c) send a report giving an account of the matters mentioned in subsection 

(4) to those persons. 

(7) A discharge under this section must not take effect before the end of the period 

of 14 days beginning with the day of notification of the decision. 

 

54B Discharge of debtor: review and appeal 25 

(1) The trustee or the debtor may apply to the Accountant in Bankruptcy for a 

review of a decision under section 54(2) or 54A(2) to refuse to discharge the 

debtor. 

(2) Any creditor may apply to the Accountant in Bankruptcy for a review of a 

decision under section 54(2) or 54A(2) to discharge the debtor. 30 

(3) An application under subsection (1) or (2) must be made before the end of the 

period of 14 days beginning with the day of notification of the decision under 

section 54(2) or, as the case may be, 54A(2). 

(4) If an application for a review under subsection (2) is made, the discharge is 

suspended until the determination of that review by the Accountant in 35 

Bankruptcy. 

(5) If an application for a review under subsection (1) or (2) is made, the 

Accountant in Bankruptcy must— 

(a) take into account any representations made by an interested person 

before the expiry of the period of 21 days beginning with the day on 40 

which the application is made, and  
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(b) confirm or revoke the decision before the expiry of the period of 28 days 

beginning with the day on which the application is made. 

(6) The debtor, the trustee or any creditor may appeal to the sheriff against any 

decision of the Accountant in Bankruptcy under subsection (5)(b) before the 

end of the period of 14 days beginning with the date of the decision.”.  5 

 

17 Repeal of discharge on composition 

(1) Section 56 of the 1985 Act (discharge on composition) is repealed. 

(2) Section 56K of the 1985 Act (effect of discharge on approval of offer of composition) is 

repealed. 

(3) Schedule 4 to the 1985 Act (discharge on composition) is repealed. 10 

 

18 Deferral of discharge where debtor cannot be traced 

After section 54C of the 1985 Act (inserted by section 7(1)), insert— 

“54D Deferral of discharge where debtor cannot be traced 

(1) Subsection (2) applies where— 

(a) the trustee, having made reasonable inquiries, is unable to ascertain the 15 

whereabouts of the debtor, and  

(b) as a result is unable to carry out the trustee’s functions in accordance 

with section 3. 

(2) The trustee must— 

(a) notify the debtor by sending to the last known address of the debtor a 20 

deferral notice in the prescribed form, 

(b) give a deferral notice to every creditor known to the trustee, and 

(c) where the trustee is not the Accountant in Bankruptcy, apply in the 

prescribed form to the Accountant in Bankruptcy for a deferral. 

(3) A deferral application under subsection (2)(c) must be made by the trustee— 25 

(a) no earlier than the date which is 8 months after the date on which 

sequestration is awarded, and 

(b) no later than the date which is 10 months after the date on which 

sequestration is awarded. 

(4) After receiving a deferral application, the Accountant in Bankruptcy must— 30 

(a) take into account any representations made by an interested person 

before the expiry of the period of 14 days beginning with the day on 

which the application is made, and 

(b) if satisfied of the matters mentioned in subsection (5), issue a certificate 

deferring indefinitely the discharge of the debtor. 35 

(5) The matters are— 

(a)  that the trustee is unable to ascertain the whereabouts of the debtor, and 

(b) it would not be reasonably practicable for the trustee to continue to 

search for the debtor.  
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(6) Where the Accountant in Bankruptcy is the trustee and has given a deferral 

notice in accordance with subsection (2)(b), the Accountant in Bankruptcy 

must— 

(a) take into account any representations made by an interested person 

before the expiry of the period of 14 days beginning with the day on 5 

which the deferral notice is given, and 

(b) if satisfied that it would not be reasonably practicable to continue to 

search for the debtor, issue a certificate deferring indefinitely the 

discharge of the debtor. 

(7) Where a certificate is issued under subsection (4)(b) or (6)(b), the Accountant 10 

in Bankruptcy must make an appropriate entry in the register of insolvencies. 

 

54E Debtor not traced: new trustee 

(1) This section applies where a certificate is issued under section 54D(4)(b). 

(2) The trustee may apply to the Accountant in Bankruptcy in the prescribed form 

for authority to resign office. 15 

(3) An application under subsection (2) may not be made— 

(a) if after the certificate is issued the trustee ascertains the whereabouts of 

the debtor or the debtor makes contact with the trustee,  

(b) after the date which is 6 months after the date on which the certificate is 

awarded. 20 

(4) Where an application is made under subsection (2), the Accountant in 

Bankruptcy must issue to the trustee who made the application a notice in the 

prescribed form granting the application. 

(5) Where a notice is issued under subsection (4)— 

(a) the Accountant in Bankruptcy is deemed to be the trustee, 25 

(b) the former trustee must notify every creditor known to the former trustee 

that the Accountant in Bankruptcy is deemed to be the trustee,  

(c) the former trustee is not entitled to recover outlays and remuneration 

payable in accordance with section 53 other than by a claim in the final 

distribution of the debtor’s estate, and  30 

(d) subsections (6) to (8) of section 28 apply in relation to the appointment 

of the Accountant in Bankruptcy as the new trustee as they apply in 

relation to the appointment of a new trustee under that section.  

 

54F Debtor not traced: subsequent debtor contact  

(1) This section applies where— 35 

(a) a certificate is issued under section 54D(4)(b) or (6)(b), and 

(b) the trustee ascertains the whereabouts of the debtor or the debtor makes 

contact with the trustee. 

(2) Where the Accountant in Bankruptcy is the trustee, the Accountant in 

Bankruptcy may discharge the debtor at any time after the date which is 12 40 

months after the date on which— 
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(a) the whereabouts of the debtor were ascertained, or 

(b) the debtor made contact with the trustee. 

(4) Where the Accountant in Bankruptcy is not the trustee, the trustee must prepare 

and send a report to the Accountant in Bankruptcy without delay after the date 

which is 10 months after the earlier of the date on which— 5 

(a) the whereabouts of the debtor were ascertained by the trustee, or 

(b) the debtor made contact with the trustee. 

(4A) If the trustee sends a report to the Accountant in Bankruptcy under subsection 

(4)— 

(a) the report must include the matters included in a report sent to the 10 

Accountant in Bankruptcy in accordance with subsection (5) of section 

54, and 

(b) subsection (6) of that section applies to the report as it applies to a report 

sent in accordance with subsection (4) of that section. 

(8) After receiving a report under subsection (4), the Accountant in Bankruptcy 15 

may discharge the debtor by granting a certificate of discharge in the 

prescribed form.  

(8A) Before deciding whether to discharge the debtor under subsection (8), the 

Accountant in Bankruptcy must— 

(a) consider the report prepared by the trustee under subsection (4), and 20 

(b) take into account any representations received during the period 

mentioned in subsection (6) of section 54 (as applied in accordance with 

subsection (4A)). 

(9) A discharge under subsection (2) or (8) must not take effect on a date before 

the end of the period of 14 days beginning with the day of notification of the 25 

decision. 

(10) A discharge under subsection (2) or (8) is deemed for the purposes of section 

55 to have been given under section 54(2). 

 

54G Subsequent debtor contact: review and appeal 

(1) The debtor may apply to the Accountant in Bankruptcy for a review of a 30 

decision under section 54F(2) or (8) to refuse to discharge the debtor. 

(2) Any creditor may apply to the Accountant in Bankruptcy for a review of a 

decision under section 54F(2) or (8) to discharge the debtor. 

(3) An application under subsection (1) or (2) must be made before the end of the 

period of 14 days beginning with the day of notification of the decision under 35 

section 54F(2) or, as the case may be, 54F(8).  

(4) If an application for a review under subsection (2) is made, the discharge is 

suspended until the determination of that review by the Accountant in 

Bankruptcy. 

(5) If an application for a review under subsection (1) or (2) is made, the 40 

Accountant in Bankruptcy must— 
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(a) take into account any representations made by an interested person 

before the expiry of the period of 21 days beginning with the day on 

which the application is made, and  

(b) confirm or revoke the decision before the expiry of the period of 28 days 

beginning with the day on which the application is made. 5 

(6) The debtor, the trustee or any creditor may appeal to the sheriff against any 

decision of the Accountant in Bankruptcy under subsection (5)(b) before the 

end of the period of 14 days beginning with the date of the decision.”. 

 

19 Unclaimed dividends and unapplied balances 

In section 57 of the 1985 Act (discharge of trustee)— 10 

(a) in subsection (1)— 

(i) for paragraph (a), substitute— 

“(a) must pay to the Accountant in Bankruptcy any unclaimed dividends and 

unapplied balances,”, and 

(ii) in paragraph (b), the words “and a receipt for the deposit of the unclaimed 15 

dividends and unapplied balances” are repealed, and 

(b) after subsection (1A) (inserted by section 22(2)(b)), insert— 

“(1B) The Accountant in Bankruptcy must deposit any unclaimed dividends and any 

unapplied balances paid to the Accountant in Bankruptcy under subsection 

(1)(a) in an appropriate bank or institution.”. 20 

 

20 Assets discovered after trustee discharge: appointment of trustee 

After section 58A of the 1985 Act, insert—  

“58B Assets discovered after trustee discharge: appointment of trustee 

(1) This section applies where, after the trustee’s discharge under section 57 or 

58A but before the expiry of the period of 5 years from the date of 25 

sequestration, the trustee or the Accountant in Bankruptcy becomes aware of 

any newly identified estate. 

(2) In this section, “newly identified estate” means any part of the debtor’s estate 

which— 

(a) vested in the trustee in accordance with section 31 or 32, and 30 

(b) was not, before the trustee was discharged, recovered by the trustee. 

(3) The Accountant in Bankruptcy may— 

(a) in the case where the trustee was discharged under section 57— 

(i) on the application of the trustee who was discharged, reappoint 

that person as trustee on the debtor’s estate, or 35 

(ii) appoint the Accountant in Bankruptcy as trustee on the debtor’s 

estate,  

(b) in the case where the Accountant in Bankruptcy was discharged under 

section 58A, reappoint the Accountant in Bankruptcy as trustee on the 

debtor’s estate. 40 
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(4) The Accountant in Bankruptcy may make an appointment or reappointment 

under subsection (3) only if, in the opinion of the Accountant in Bankruptcy, 

the value of the newly identified estate— 

(a) is not less than £1000 (or such other sum as may be prescribed), and 

(b) is likely to exceed the costs of— 5 

(i) the appointment or reappointment, and 

(ii) the recovery, management, realisation and distribution of the 

newly identified estate. 

(5) Where the trustee was discharged under section 57, the discharged trustee must 

provide to the Accountant in Bankruptcy the information mentioned in 10 

subsection (7). 

(6) Where the Accountant in Bankruptcy was discharged under section 58A, the 

Accountant in Bankruptcy must record and consider the information mentioned 

in subsection (7). 

(7) The information is— 15 

(a) the estimated value of the newly identified estate,  

(b) the reason why the newly identified estate forms part of the debtor’s 

estate,  

(c) the reason why the newly identified estate was not recovered,  

(d) the estimated outlays and remuneration of the trustee following an 20 

appointment or reappointment under subsection (3), and 

(e) the likely distribution under section 51 following an appointment or 

reappointment under subsection (3). 

(8) This section is without prejudice to any other right to take action following the 

discharge of the trustee.  25 

 

58C Assets discovered after trustee discharge: notice  

(1) The Accountant in Bankruptcy must notify the debtor and any other person the 

Accountant in Bankruptcy considers to have an interest— 

(a) where an application is made under section 58B(3)(a)(i), and 

(b) where the Accountant in Bankruptcy proposes to make an appointment 30 

or reappointment under section 58B(3)(a)(ii) or (b). 

(2) A notice under subsection (1) must inform the recipient that the person has a 

right to make representations to the Accountant in Bankruptcy in relation to the 

application or the proposed appointment or reappointment before the expiry of 

the period of 14 days beginning with the day on which the notice is given. 35 

(3) Before making an appointment or reappointment under section 58B, the 

Accountant in Bankruptcy must take into account any representations made by 

an interested person. 

(4) If the Accountant in Bankruptcy makes an appointment or reappointment under 

section 58B, the Accountant in Bankruptcy must as soon as is practicable 40 

notify the debtor of the appointment or reappointment. 
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(5) A notice under subsection (4) must include information in relation to the 

debtor’s duties to co-operate with the trustee under section 64. 

 

58D Assets discovered after trustee discharge: appeal 

 Where the Accountant in Bankruptcy makes or refuses to make an order under 

section 58B, an interested person may, no later than 14 days after the date of 5 

the decision, appeal to the sheriff.”. 

 

Records 

21 Register of insolvencies 

In section 1A of the 1985 Act (supervisory functions of the Accountant in 

Bankruptcy)— 10 

(a) in subsection (1)(b)— 

(i) for “the Court of Session by act of sederunt” substitute “regulations made 

by the Scottish Ministers”, and 

(ii) after paragraph (iii), insert “, and 

(iv) any other document as may be specified in regulations made under 15 

this subsection or any other enactment.”, and 

(b) after subsection (4), insert— 

“(5) Regulations under subsection (1)(b) may in particular prescribe circumstances 

where information need not be included in the register of insolvencies, if in the 

opinion of the Accountant in Bankruptcy inclusion of the information would be 20 

likely to jeopardise the safety or welfare of any person.”. 

 

22 Sederunt book 

(2) In section 57 of the 1985 Act (discharge of trustee)—  

(a) in subsection (1)(b), after “book” insert “in the format specified by subsection 

(1A) and”,  25 

(b) after subsection (1), insert— 

“(1A) The trustee must send an electronic version of the sederunt book in such format 

as the Accountant in Bankruptcy may from time to time direct.”, and 

(c) in subsection (2)(b), for “at the office of the Accountant in Bankruptcy” substitute 

“following a request made to the Accountant in Bankruptcy”. 30 

(3) In section 58A(4)(b)(ii) of the 1985 Act (notice on sederunt book sent on discharge of 

Accountant in Bankruptcy as trustee), for “at such address as the Accountant in 

Bankruptcy may determine” substitute “following a request made to the Accountant in 

Bankruptcy”. 

(4) In section 62 of the 1985 Act (sederunt book and other documents)— 35 

(a) in subsection (2), for “Court of Session may by act of sederunt” substitute “the 

Scottish Ministers may by regulations”, and 

(b) after that subsection, insert— 
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“(2A) The trustee must insert in the sederunt book the information listed in Schedule 

3A to this Act. 

(2B) The Scottish Ministers may by regulations modify Schedule 3A.”. 

(5) After Schedule 3 to the 1985 Act insert the Schedule 3A set out in schedule 2 to this 

Act. 5 

 

23 Abolition of certain requirements in relation to Edinburgh Gazette 

(1) In section 16 of the 1985 Act (petitions for recall of sequestration), for subsection (3) 

substitute— 

“(3) On service of a copy of the petition under subsection (2), the Accountant in 

Bankruptcy must enter particulars of the petition in the register of 10 

insolvencies.”. 

(2) In section 45 of the 1985 Act (public examination)— 

(a) in subsection (3)(a), for “publish in the Edinburgh Gazette” substitute “send to the 

Accountant in Bankruptcy”, and 

(b) after subsection (3), insert— 15 

“(3A) The Accountant in Bankruptcy must enter particulars of the notice sent under 

subsection (3)(a) in the register of insolvencies.”. 

(3) Section 71 (Edinburgh Gazette) is repealed. 

 
Functions of sheriff and Accountant in Bankruptcy in sequestration 

24 Application by trustee for direction on matters in sequestration 20 

(1) In section 3(6) of the 1985 Act (trustee application to the sheriff for directions in 

relation to any particular matter), for “A trustee” substitute “Where the Accountant in 

Bankruptcy is the trustee, the Accountant in Bankruptcy”. 

(2) After section 3 of the 1985 Act, insert—  

“3A Application to Accountant in Bankruptcy for a direction 25 

(1) This section applies where the Accountant in Bankruptcy is not the trustee. 

(2) The trustee may apply to the Accountant in Bankruptcy for a direction in 

relation to any particular matter arising in the sequestration. 

(3) The Accountant in Bankruptcy may, before giving a direction on any particular 

matter under this section, refer the matter to the sheriff by making an 30 

application for a direction in relation to that matter. 

(4) The trustee may apply to the Accountant in Bankruptcy for a review of a 

direction given by the Accountant in Bankruptcy under this section. 

(5) An application for a review under section (4) may not be made— 

(a) by an interim trustee,  35 

(b) after the expiry of the period of 14 days beginning with the day on which 

notice of the direction by the Accountant in Bankruptcy is given to the 

trustee, or  

(c) in relation to a matter on which the Accountant in Bankruptcy has 

applied to the sheriff for a direction under subsection (3). 40 
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(6) If an application for a review under subsection (4) is made, the Accountant in 

Bankruptcy must— 

(a) take into account any representations made by the trustee, the debtor, any 

creditor and any other person having an interest before the expiry of the 

period of 21 days beginning with the day on which the application is 5 

made, and  

(b) confirm, amend or revoke the direction before the expiry of the period of 

28 days beginning with the day on which the application is made. 

(7) The trustee may appeal to the sheriff against a decision by the Accountant in 

Bankruptcy under subsection (6)(b) before the expiry of the period of 14 days 10 

beginning with the day of the decision.”.  

 

25 Recall of sequestration by sheriff 

(1) In section 16 of the 1985 Act (petitions for recall of sequestration)— 

(a) after subsection (1), insert— 

“(1A) A petition for recall of an award of sequestration may not be presented to the 15 

sheriff if the only ground is that the debtor has paid or is able to pay the 

debtor’s debts in full. 

(1B) Subsection (1A) does not apply where— 

(a) sequestration was awarded following a petition of a qualified creditor or 

qualified creditors, and 20 

(b) a petition for recall of the award of sequestration includes the ground that 

the debtor was not apparently insolvent.”, and 

(b) in subsection (4)— 

(i) after “presented”, where it first occurs, insert “at any time”, and 

(ii) paragraphs (a) and (b) are repealed.  25 

(2) The title of section 17 of the 1985 Act becomes “Recall of sequestration by sheriff”. 

(3) In section 17 of the 1985 Act— 

(a) in subsection (1)(a), the words “or has given sufficient security for their payment” 

are repealed,  

(b) after subsection (3), insert— 30 

“(3A) If an order recalling an award directs that a payment under subsection (3)(a) or 

(b) is to be made from the debtor’s estate the award of recall does not have 

effect before the trustee notifies the sheriff that the payment has been made.”, 

and 

(c) in subsection (8), after “any”, in the first and second places where it occurs, insert 35 

“interim or final”. 

 

26 Recall of sequestration by Accountant in Bankruptcy 

After section 17 of the 1985 Act, insert—  
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“17A Application to Accountant in Bankruptcy for recall of sequestration 

(1) An application for recall of an award of sequestration may be made to the 

Accountant in Bankruptcy on the ground that the debtor has paid or is able to 

pay the debtor’s debts in full. 

(2) An application may be made by— 5 

(a) the debtor, 

(b) any creditor (whether or not a person who was a petitioner for, or 

concurred in a debtor application for, the sequestration), 

(c) the trustee (where the Accountant in Bankruptcy is not the trustee), or 

(d) any other person having an interest (whether or not a person who was a 10 

petitioner for the sequestration). 

(3) The person making an application must, at the same time as applying to the 

Accountant in Bankruptcy, give to the persons mentioned in subsection (4)— 

(a) a copy of the application, and  

(b) a notice informing the recipient that the person has a right to make 15 

representations to the Accountant in Bankruptcy in relation to the 

application before the expiry of the period of 21 days beginning with the 

day on which the notice is given. 

(4) The persons are— 

(a) the debtor, 20 

(b) any person who was a petitioner for, or concurred in a debtor application 

for, the sequestration, 

(c) the trustee. 

(5) Despite an application being made, the proceedings in the sequestration are to 

continue as if the application had not been made until a recall of an award of 25 

sequestration is granted under section 17E(1) (subject to any conditions 

imposed under section 17C(5) or 17E(4)). 

(6) Where the applicant withdraws the application or dies, the Accountant in 

Bankruptcy may continue the application by substituting any person mentioned 

in subsection (2) for the applicant. 30 

 

17B Application under section 17A: further procedure 

(1) This section applies where an application is made under section 17A. 

(2) The trustee must submit to the Accountant in Bankruptcy— 

(a) a statement on the debtor’s assets and liabilities, so far as within the 

knowledge of the trustee,  35 

(b) a statement on the debtor’s affairs, so far as within the knowledge of the 

trustee. 

(3) The statements must be submitted— 

(a) at the same time as the trustee makes the application under section 17A, 

or 40 
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(b) where the application is made by another person, before the expiry of the 

period of 21 days beginning with the day on which the notice is given 

under section 17A(3)(b). 

(4) The statement under subsection (2)(a) must— 

(a) include the trustee’s claim for outlays reasonably incurred and for 5 

remuneration for work reasonably undertaken by the trustee,  

(b) be updated and resubmitted by the trustee if any creditor submits a claim 

in accordance with subsection (8).  

(5) The statement under subsection (2)(b) must indicate whether, in the opinion of 

the trustee, the debtor’s assets have paid or are likely to be sufficient to pay the 10 

debtor’s debts in full (including the payment of the outlays and remuneration 

of the interim trustee and the trustee). 

(6) The trustee must notify every creditor known to the trustee that an application 

has been made— 

(a) where the application is made by the trustee, before the expiry of the 15 

period of 7 days beginning with the day on which the application is 

made, 

(b) where the application is made by another person, before the expiry of the 

period of 7 days beginning with the day on which the notice is given 

under section 17A(3)(b). 20 

(7) If a creditor has not previously submitted a claim under section 22 or 48, the 

creditor must, in order to obtain an adjudication as to the creditor’s entitlement 

(so far as funds are available) to a dividend out of the debtor’s estate, submit a 

claim. 

(8) A claim must be submitted—  25 

(a) in accordance with section 22(2) and (3), and  

(b) before the expiry of the period of 14 days beginning with the day on 

which notice is given under subsection (6).  

 

17C Interim recall of sequestration by Accountant in Bankruptcy 

(1) The Accountant in Bankruptcy may, after receiving an application under 30 

section 17A, grant an interim recall of an award of sequestration if the 

Accountant in Bankruptcy is satisfied that— 

(a) the debtor has paid or is able to pay the debtor’s debts in full (including 

the payment of the outlays and remuneration of the interim trustee and 

the trustee), and 35 

(b) in all the circumstances of the case, it is appropriate to do so. 

(2) In deciding whether to grant an interim recall of an award of sequestration, the 

Accountant in Bankruptcy must take into account— 

(a) the information in the application,  

(b) any representations received during the period mentioned in section 40 

17A(3)(b) made by the persons mentioned in section 17A(4) and by any 

other person having an interest, 

(c) the statements supplied by the trustee under section 17B(2). 
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(3) The Accountant in Bankruptcy may when granting an interim recall of an 

award of sequestration— 

(a) issue a determination fixing the amount of the outlays and the 

remuneration payable to the trustee, 

(b) determine the expenses reasonably incurred by a creditor who was a 5 

petitioner or, as the case may be, concurred in a debtor application for 

sequestration,  

(c) require any person who was a party to the petition for sequestration or, as 

the case may be, the debtor application, to pay the whole or any part of 

the outlays and remuneration of the interim trustee and the trustee. 10 

(4) Subsections (4) and (5) of section 53 apply to the Accountant in Bankruptcy 

for the purpose of making a determination in accordance with subsection (3)(a) 

as they apply to the commissioners or the Accountant in Bankruptcy for the 

purpose of fixing an amount under that section. 

(5) If the Accountant in Bankruptcy does not grant an interim recall of an award of 15 

sequestration, the sequestration is to continue but is to be subject to such 

conditions as the Accountant in Bankruptcy thinks fit. 

 

17D Procedure following grant of interim recall of sequestration  

(1) If the Accountant in Bankruptcy grants an interim recall of an award of 

sequestration, the trustee must— 20 

(a) distribute the debtor’s estate in accordance with section 51, and 

(b) notify the Accountant in Bankruptcy as to— 

(i) amounts that have been paid in accordance with paragraph (a), and 

(ii)  whether the total payments from the debtor’s estate were sufficient 

to pay the debtor’s debts in full (including the payment of the 25 

outlays and remuneration of the interim trustee and the trustee). 

(2) The trustee must comply with the requirements imposed by subsection (1)— 

(a) before the expiry of the period of 6 weeks beginning with the day on 

which the interim recall is granted (or such other period as may be 

prescribed), or 30 

(b) before the expiry of any extension of that period. 

(3) The Accountant in Bankruptcy may, on the application of the trustee, grant an 

extension of no longer than 4 weeks (or such other period as may be 

prescribed) to the period applying by virtue of subsection (2)(a). 

(4) The trustee must pay to the Accountant in Bankruptcy any unclaimed 35 

dividends and unapplied balances which remain following the period applying 

by virtue of subsection (2). 

 

17E Recall of sequestration by Accountant in Bankruptcy 

(1) The Accountant in Bankruptcy may grant a recall of an award of sequestration 

if— 40 
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(a) the trustee has notified the Accountant in Bankruptcy under section 

17D(1)(b)(ii) that the debtor’s debts have been paid in full (including the 

payment of the outlays and remuneration of the interim trustee and the 

trustee), and 

(b) the Accountant in Bankruptcy is satisfied that in all the circumstances of 5 

the case, it is appropriate to do so. 

(2) The effect of the recall of an award of sequestration is, so far as practicable, to 

restore the debtor and any other person affected by the sequestration to the 

position the debtor or, as the case may be, the other person would have been in 

if the sequestration had not been awarded. 10 

(3) A recall of an award of sequestration is not to— 

(a) affect the interruption of prescription caused by— 

(i) the presentation of the petition for sequestration, 

(ii) the making of the debtor application, or 

(iii) the submission of a claim under section 22 or 48, 15 

(b) invalidate any transaction entered into before such recall by the interim 

trustee, or by the trustee, with a person acting in good faith, or 

(c) affect a bankruptcy restrictions order which has not been annulled under 

section 56J(1)(a). 

(4) If the Accountant in Bankruptcy does not grant a recall of an award of 20 

sequestration under subsection (1) the sequestration is to continue but is to be 

subject to such conditions as the Accountant in Bankruptcy thinks fit. 

 

17F Recall where Accountant in Bankruptcy the trustee 

(1) This section applies where the Accountant in Bankruptcy— 

(a) is the trustee, and 25 

(b) considers that recall of an award of sequestration should be granted on 

the ground that the debtor has paid or is able to pay the debtor’s debts in 

full (including the payment of the outlays and remuneration of the 

interim trustee and the trustee). 

(2) The Accountant in Bankruptcy must notify the debtor and every creditor 30 

known to the Accountant in Bankruptcy that the Accountant in Bankruptcy 

considers that subsection (1) applies. 

(3) If a creditor has not previously submitted a claim under section 22 or 48, the 

creditor must, in order to obtain an adjudication as to the creditor’s entitlement 

to a dividend out of the debtor’s estate, submit a claim. 35 

(4) A claim must be submitted—  

(a) in accordance with section 22(2) and (3), and  

(b) before the expiry of the period of 14 days beginning with the day on 

which notice is given under subsection (2). 

(5) Before granting an interim recall of an award of sequestration the Accountant 40 

in Bankruptcy must— 
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(a) take into account any representations made by an interested person 

before the expiry of the period of 21 days beginning with the day on 

which the notice is given under subsection (2), and 

(b) make a determination of the Accountant in Bankruptcy’s fees and 

outlays calculated in accordance with regulations made under section 5 

69A. 

(6) The Accountant in Bankruptcy may grant an interim recall of an award of 

sequestration if the Accountant in Bankruptcy is satisfied that— 

(a) the debtor has paid or is able to pay the debtor’s debts in full (including 

the payment of the outlays and remuneration of the interim trustee and 10 

the trustee), and 

(b) in all the circumstances of the case, it is appropriate to do so. 

(7) If the Accountant in Bankruptcy grants an interim recall of an award of 

sequestration, the Accountant in Bankruptcy must distribute the debtor’s estate 

in accordance with section 51— 15 

(a) before the expiry of the period of 6 weeks beginning with the day on 

which the interim recall is granted (or such other period as may be 

prescribed), or 

(b) before the expiry of any extension of that period of no longer than 4 

weeks (or such other period as may be prescribed) determined by the 20 

Accountant in Bankruptcy. 

(8) Despite the granting of an interim recall of an award of sequestration, the 

proceedings in the sequestration are to continue as if the interim recall had not 

been made until a recall of the award of sequestration is granted under 

subsection (9). 25 

(9) The Accountant in Bankruptcy may grant a recall of an award of sequestration 

if the Accountant in Bankruptcy is satisfied that— 

(a) the debtor has paid the debtor’s debts in full (including the payment of 

the outlays and remuneration of the interim trustee and the trustee), and 

(b) in all the circumstances of the case, it is appropriate to do so. 30 

(10) Subsections (2) and (3) of section 17E apply in relation to a recall of an award 

of sequestration granted under subsection (9) as they apply in relation to a 

recall of an award of sequestration granted under that section. 

 

17G Reference to sheriff 

(1) The Accountant in Bankruptcy may, at any time before deciding under section 35 

17E(1) whether to grant an application for recall of an award of sequestration, 

remit to the sheriff an application made under section 17A. 

(2) The Accountant in Bankruptcy may, at any time before deciding under section 

17F(9) whether to grant a recall of an award of sequestration, remit the case to 

the sheriff. 40 

(3) If an application is remitted to the sheriff under subsection (1) or (2), the 

sheriff may dispose of the application or the case in accordance with section 17 

as if it were a petition presented by the Accountant in Bankruptcy under 

section 16. 
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17H Recall of sequestration by Accountant in Bankruptcy: review and appeal 

(1) A person mentioned in subsection (2) may apply to the Accountant in 

Bankruptcy for a review of— 

(a) a decision of the Accountant in Bankruptcy under section 17C(1) or 

17F(6) to grant or refuse to grant an interim recall of an award of 5 

sequestration,  

(b) a decision of the Accountant in Bankruptcy under section 17E(1) or 

17F(9) to grant or refuse to grant a recall of an award of sequestration, 

(c) a determination of the Accountant in Bankruptcy under section 

17C(3)(b), 10 

(d) a requirement of the Accountant in Bankruptcy under section 17C(3)(c). 

(2) The persons are— 

(a) the debtor, 

(b) any creditor, 

(c) the trustee, 15 

(d) any other person having an interest. 

(3) An application under subsection (1) must be made before the expiry of the 

period of 14 days beginning with the day on which the decision or, as the case 

may be, the determination or requirement is made. 

(4) If an application under subsection (1) is made, the Accountant in Bankruptcy 20 

must— 

(a) take into account any representations made by an interested person 

before the expiry of the period of 21 days beginning with the day on 

which the application is made, and  

(b) confirm, amend or revoke the decision, determination or requirement 25 

before the expiry of the period of 28 days beginning with the day on 

which the application is made. 

(5) A person mentioned in subsection (2) may, before the expiry of the period of 

14 days beginning with the day on which the decision, determination or 

requirement is made, appeal to the sheriff against— 30 

(a) a determination of the Accountant in Bankruptcy under section 

17C(3)(a) or 17F(5)(b), 

(b) a decision of the Accountant in Bankruptcy under subsection (4)(b),  

(6) Any decision of the sheriff on an appeal relating to a determination of the 

Accountant in Bankruptcy under section 17C(3)(a) or 17F(5)(b) is final. 35 

(7) In upholding an appeal relating to a decision under section 17C(1) or 17F(6) 

the sheriff may quash the decision of the Accountant in Bankruptcy and remit 

the case, together with reasons for the sheriff’s decision, to the Accountant in 

Bankruptcy.”. 

 

27 Appointment of replacement trustee 40 

(1) For section 25 of the 1985 Act, substitute— 
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“25 Appointment of replacement trustee 

(1) This section applies where a replacement trustee is elected by virtue of a 

trustee vote. 

(2) On the election of the replacement trustee, the original trustee must 

immediately  make a report of the proceedings at the statutory meeting— 5 

(a) where the original trustee was not the Accountant in Bankruptcy, to the 

Accountant in Bankruptcy,  

(b) where the original trustee was the Accountant in Bankruptcy, to the 

sheriff. 

(3) The debtor, a creditor, the original trustee, the replacement trustee or the 10 

Accountant in Bankruptcy may object to any matter connected with the 

election— 

(a) in the case of an objection by a person other than the Accountant in 

Bankruptcy, by applying to the Accountant in Bankruptcy, or  

(b) in the case of an objection by the Accountant in Bankruptcy, by making 15 

a summary application to the sheriff. 

(4) An objection under subsection (3) must— 

(a) specify the grounds on which the objection is taken, and 

(b) be made before the expiry of the period of 4 days beginning with the day 

of the statutory meeting. 20 

(5) If there is no timeous objection under subsection (3), the Accountant in 

Bankruptcy must without delay declare the elected person to be the trustee in 

the sequestration.  

(6) No expense in objecting under this section is to fall on the debtor’s estate. 

 

25A Applications to Accountant in Bankruptcy: procedure 25 

(1) This section applies where an application is made to the Accountant in 

Bankruptcy under section 25(3)(a). 

(2) The Accountant in Bankruptcy must— 

(a) without delay give the original trustee, the replacement trustee, the 

objector and any other interested person an opportunity to make written 30 

submissions on the application, and  

(b) make a decision. 

(3) If the Accountant in Bankruptcy decides— 

(a) to reject the objection in the application, the Accountant in Bankruptcy 

must without delay declare the elected person to be the trustee in the 35 

sequestration,  

(b) to sustain the objection in the application, the Accountant in Bankruptcy 

must order the original trustee to arrange a new meeting at which a new 

trustee vote must be held. 

(4) Sections 23 to 25B apply in relation to a meeting arranged by virtue of 40 

subsection (3)(b). 
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(5) The original trustee, the replacement trustee, the objector and any other 

interested person may apply to the Accountant in Bankruptcy for a review of a 

decision under subsection (2)(b). 

(6) An application under subsection (5) must be made before the expiry of the 

period of 14 days beginning with the day on which notice of the decision is 5 

given. 

(7) If an application for a review under subsection (5) is made, the Accountant in 

Bankruptcy must— 

(a) take into account any representations made by an interested person 

before the expiry of the period of 21 days beginning with the day on 10 

which the application is made, and  

(b) confirm, amend or revoke the decision before the expiry of the period of 

28 days beginning with the day on which the application is made. 

(8) The trustee, the objector and any other interested person may by summary 

application appeal to the sheriff against a decision by the Accountant in 15 

Bankruptcy under subsection (7)(b), before the expiry of the period of 14 days 

beginning with the day of the decision. 

(9) No expense in objecting under this section is to fall on the debtor’s estate. 

 

25B Applications and appeals to sheriff: procedure 

(1) This section applies where there is— 20 

(a) an application by the Accountant in Bankruptcy under section 25(3)(b), 

or 

(b) an appeal under section 25A(8). 

(2) The sheriff must— 

(a) without delay give the parties an opportunity to be heard on the 25 

application, and  

(b) make a decision. 

(3) If the sheriff decides— 

(a) to reject an objection to the appointment of an elected person, the sheriff 

must without delay declare the elected person to be the trustee in the 30 

sequestration and make an order appointing the elected person to be the 

trustee in the sequestration,  

(b) to sustain an objection to the appointment of an elected person, the 

sheriff must order the original trustee to arrange a new meeting at which 

a new trustee vote must be held. 35 

(4) Sections 23 to 25B apply in relation to a meeting arranged by virtue of 

subsection (3)(b). 

(5) Any declaration, appointment or decision of the sheriff under this section is 

final.”. 

(2) In section 28 of the 1985 Act (resignation and death of trustee), for subsection (5), 40 

substitute— 
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“(5) Where no new trustee is elected in pursuance of subsection (2) or (3) the 

Accountant in Bankruptcy may appoint as the trustee in the sequestration— 

(a) a person who applies to the Accountant in Bankruptcy within the period 

of 14 days beginning with the day of the meeting arranged under 

subsection (2) or (3), or 5 

(b) any other person as may be determined by the Accountant in Bankruptcy 

and who consents to the appointment. 

(5A) A person may not be appointed under subsection (5) if the person is ineligible 

for election as a replacement trustee under section 24(2). 

(5B) If, after the expiry of the period mentioned in subsection (5)(a), the Accountant 10 

in Bankruptcy determines that no person is to be appointed under subsection 

(5), the Accountant in Bankruptcy is deemed to be the trustee in the 

sequestration.”. 

 

28 Replacement of trustee acting in more than one sequestration 

For section 28A of the 1985 Act, substitute— 15 

“28A Replacement of trustee acting in more than one sequestration 

(1) This section applies where a trustee acting as such in two or more 

sequestrations— 

(a) dies, or 

(b) ceases to be qualified to continue to act as trustee by virtue of section 20 

24(2). 

(2) The Accountant in Bankruptcy may in a case where subsection (1)(b) applies, 

determine that the trustee is removed from office in each sequestration in 

which the trustee has ceased to be qualified. 

(3) The Accountant in Bankruptcy may appoint as the trustee in each sequestration 25 

in which the former trustee was acting a person— 

(a) determined by the Accountant in Bankruptcy, and  

(b) who consents to the appointment. 

(4) A person may not be appointed under subsection (3) if the person is ineligible 

for election as a replacement trustee under section 24(2). 30 

(5) If, in relation to any sequestration, the Accountant in Bankruptcy determines 

that no person is to be appointed under subsection (3), the Accountant in 

Bankruptcy is deemed to be the trustee in that sequestration. 

(6) The Accountant in Bankruptcy must notify any determination or appointment 

under this section to— 35 

(a) the former trustee (or in the case where the former trustee has died, the 

former trustee’s representatives), 

(b) the debtor,  

(c) every creditor known to the Accountant in Bankruptcy, and 

(d) each sheriff who awarded sequestration or to whom sequestration was 40 

transferred under section 15(2) of this Act. 
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28B Determination etc. under section 28A: review 

(1) The persons mentioned in subsection (6)(a) to (c) of section 28A may apply to 

the Accountant in Bankruptcy for a review by the Accountant in Bankruptcy of 

any determination or appointment under that section. 

(2) An application under subsection (1) must be made before the expiry of the 5 

period of 14 days beginning with the day on which notice of the determination 

or appointment is given. 

(3) If an application under subsection (1) is made, the Accountant in Bankruptcy 

must— 

(a) take into account any representations made by an interested person 10 

before the expiry of the period of 21 days beginning with the day on 

which the application is made, and  

(b) confirm, amend or revoke the determination or appointment before the 

expiry of the period of 28 days beginning with the day on which the 

application is made. 15 

(4) The persons mentioned in subsection (6)(a) to (c) of section 28A may appeal to 

the sheriff against a decision by the Accountant in Bankruptcy under 

subsection (3)(b) before the expiry of the period of 14 days beginning with the 

day of the decision. 

(5) The Accountant in Bankruptcy may refer a case to the court for a direction 20 

before— 

(a) making any determination or appointment under section 28A, or  

(b) undertaking any review under this section. 

(6) An appeal under subsection (4) and a referral under subsection (5) must be 

made— 25 

(a) by a single petition to the Court of Session, where the appeal relates to 

two or more sequestrations and the sequestrations are, by virtue of 

section 9, in different sheriffdoms, and 

(b) in any other case to the sheriff.”. 

 

29 Removal of trustee and trustee not acting 30 

In section 29 of the 1985 Act (removal of trustee and trustee not acting)— 

(a) in subsection (1), for paragraph (b), substitute— 

“(b) by order made by the Accountant in Bankruptcy, if the Accountant in 

Bankruptcy is satisfied that there are reasons to do so on the basis of 

circumstances other than those mentioned in subsection (9),”,  35 

(b) after subsection (1), insert— 

“(1A) An order removing a trustee in accordance with subsection (1)(b) may be 

made— 

(a) on the application of— 

(i) the commissioners, or 40 
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(ii) a person representing not less than one quarter in value of the 

creditors, or 

(b) in any other case, where the Accountant in Bankruptcy is satisfied that 

there are reasons to do so on the basis of circumstances other than those 

mentioned in subsection (9).”,  5 

(c) for subsection (2), substitute— 

“(2) The Accountant in Bankruptcy must— 

(a) order an application by a person mentioned in subsection (1A)(a) to be 

served on the trustee,  

(b) enter particulars of the application in the register of insolvencies, and 10 

(c) before deciding whether or not to make an order under subsection (1)(b), 

give the trustee the opportunity to make representations.”, 

(d) for subsection (3), substitute— 

“(3) The Accountant in Bankruptcy may in ordering, or instead of ordering, the 

removal of the trustee from office under subsection (1)(b), make such further 15 

or other order as the Accountant in Bankruptcy thinks fit. 

(3A) The trustee, the commissioners or any creditor may apply to the Accountant in 

Bankruptcy for a review of any decision of the Accountant in Bankruptcy 

under subsection (1)(b) or (3). 

(3B) An application under subsection (3A) must be made before the expiry of the 20 

period of 14 days beginning with the day on which the decision is given. 

(3C) If an application for a review under subsection (3A) is made, the Accountant in 

Bankruptcy must— 

(a) take into account any representations made by an interested person 

before the expiry of the period of 21 days beginning with the day on 25 

which the application is made, and  

(b) confirm, amend or revoke the decision before the expiry of the period of 

28 days beginning with the day on which the application is made.”, 

(e) for subsection (4), substitute— 

“(4) The trustee, the commissioners or any creditor may appeal to the sheriff against 30 

any decision of the Accountant in Bankruptcy under subsection (3C)(b) before 

the end of the period of 14 days beginning with the date of the decision.”, 

(f) in subsection (5), after “following” insert “a review under subsection (3A) or”, 

(g) for subsection (6), substitute— 

“(6) If the Accountant in Bankruptcy is satisfied that any of the circumstances 35 

mentioned in subsection (9) apply, the Accountant in Bankruptcy may— 

(a) declare the office of trustee to have become or to be vacant, and 

(b) make any necessary order to enable the sequestration of the estate to 

proceed or to safeguard the estate pending the election of a new trustee. 

(6A) The declaration of the office of trustee as vacant and any necessary order in 40 

accordance with subsection (6) may be made— 

(a) on the application of— 
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(i) the commissioners, or 

(ii) a creditor, or 

(b) in any other case, where the Accountant in Bankruptcy is satisfied that 

there are reasons to do so on the basis of the circumstances mentioned in 

subsection (9).  5 

(6B) The Accountant in Bankruptcy must order such intimation of an application by 

a person mentioned in subsection (6A)(a) as the Accountant in Bankruptcy 

considers necessary.  

(6C) If the Accountant in Bankruptcy makes a declaration under subsection (6A), 

the commissioners, or if there are no commissioners the Accountant in 10 

Bankruptcy, must call a meeting of creditors for the election of a new trustee 

by the creditors. 

(6D) A meeting called under subsection (6C) must be held before the end of the 

period of 28 days beginning with the date of the declaration under subsection 

(6A). 15 

(6E) The trustee, the commissioners or any creditor may apply to the Accountant in 

Bankruptcy for a review of any declaration or any order made by the 

Accountant in Bankruptcy under subsection (6). 

(6F) An application under subsection (6E) must be made before the expiry of the 

period of 14 days beginning with the day on which the declaration is made. 20 

(6G) If an application for a review under subsection (6E) is made, the Accountant in 

Bankruptcy must— 

(a) take into account any representations made by an interested person 

before the expiry of the period of 21 days beginning with the day on 

which the application is made, and  25 

(b) confirm, amend or revoke the declaration or order before the expiry of 

the period of 28 days beginning with the day on which the application is 

made. 

(6H) The trustee, the commissioners or any creditor may appeal to the sheriff against 

any decision of the Accountant in Bankruptcy under subsection (6G)(b) before 30 

the end of the period of 14 days beginning with the date of the decision. 

(6I) The Accountant in Bankruptcy may refer a case to the sheriff for a direction 

before— 

(a) making any order under subsection (1)(b) or (3), 

(b) making any declaration or any order under subsection (6), or  35 

(c) undertaking any review under this section. 

(6J) An application for a review under subsection (3A) or (6E) may not be made in 

relation to a matter on which the Accountant in Bankruptcy has applied to the 

sheriff for a direction under subsection (6I).”. 

(h) in subsection (7), for “(6)” substitute “(6C)”, and 40 

(i) in subsection (10), after “trustee” insert “and is without prejudice to the powers 

under section 1A(2)”. 
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30 Contractual powers of trustee 

In section 42 of the 1985 Act (contractual powers of trustee), for subsection (2) 

substitute— 

“(2) The trustee must, within 28 days from the receipt by the trustee of a request in 

writing from any party to a contract entered into by the debtor, adopt or refuse 5 

to adopt the contract.  

(2A) The period mentioned in subsection (2) may be extended— 

(a) in a case where the Accountant in Bankruptcy is the trustee, by the 

sheriff on the application of the Accountant in Bankruptcy,  

(b) in any other case, by the Accountant in Bankruptcy on the application of 10 

the trustee. 

(2B) The trustee may, before the expiry of the period of 14 days beginning with the 

day of the decision, apply to the Accountant in Bankruptcy for a review of a 

decision of the Accountant in Bankruptcy under subsection (2A)(b). 

(2C) If an application for a review under subsection (2B) is made, the Accountant in 15 

Bankruptcy must— 

(a) take into account any representations made by an interested person 

before the expiry of the period of 21 days beginning with the day on 

which the application is made, and  

(b) confirm, amend or revoke the decision before the expiry of the period of 20 

28 days beginning with the day on which the application is made. 

(2D) The trustee may appeal to the sheriff against a decision by the Accountant in 

Bankruptcy under subsection (2C)(b), before the expiry of the period of 14 

days beginning with the day of the decision. 

(2E) The Accountant in Bankruptcy may refer a case to the sheriff for a direction 25 

before— 

(a) making a decision under subsection (2A)(b), or  

(b) undertaking any review under this section. 

(2F) An application for a review under subsection (2B) may not be made in relation 

to a matter on which the Accountant in Bankruptcy has applied to the sheriff 30 

for a direction under subsection (2E).”. 

 

31 Bankruptcy restrictions order 

(1) For section 56A of the 1985 Act, substitute— 

“56A Bankruptcy restrictions order 

(1) Where sequestration of a living debtor’s estate is awarded, an order (to be 35 

known as a “bankruptcy restrictions order”) in respect of the debtor may be 

made by the Accountant in Bankruptcy. 

(2) The Accountant in Bankruptcy must notify the debtor where the Accountant in 

Bankruptcy proposes to make a bankruptcy restrictions order. 

(3) A notice under subsection (2) must inform the debtor that the debtor has a right 40 

to make representations to the Accountant in Bankruptcy in relation to the 

proposed bankruptcy restrictions order. 
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(4) Before making a bankruptcy restrictions order the Accountant in Bankruptcy 

must take into account any representations made by the debtor.”. 

(2) In section 56B of the 1985 Act (grounds for making order)— 

(a) in subsection (1), for the words from “sheriff” to “he” substitute “Accountant in 

Bankruptcy must make a bankruptcy restrictions order if the Accountant in 5 

Bankruptcy”, 

(b) in subsection (2)— 

(i) for “sheriff”, where it first occurs, substitute “Accountant in Bankruptcy”, 

and 

(ii) after paragraph (b), insert— 10 

“(ba) failing to supply accurate information to an authorised person for the 

purpose of the granting under section 5B of a certificate for sequestration 

of the debtor’s estate,”, and 

(c) in subsection (3), for “sheriff” substitute “Accountant in Bankruptcy”. 

(3) In section 56C(1) of the 1985 Act (application of section 67(9)), for “sheriff”, in both 15 

places where it occurs, substitute “Accountant in Bankruptcy”. 

(4) The title of section 56D of the 1985 Act becomes “Timing for making an order”. 

(5) In section 56D of the 1985 Act— 

(a) in subsection (1), the words “An application for” are repealed, and 

(b) in subsection (2), for “An application” substitute “A bankruptcy restrictions 20 

order”. 

(6) In section 56E of the 1985 Act (duration of order and application for annulment)— 

(a) in subsection (3), for “the sheriff” substitute “the Accountant in Bankruptcy”, and 

(b) after subsection (3), insert— 

“(6) If an application under subsection (3) is made, the Accountant in Bankruptcy 25 

must— 

(a) take into account any representations made by an interested person 

before the expiry of the period of 21 days beginning with the day on 

which the application is made, and  

(b) confirm, amend or revoke the decision before the expiry of the period of 30 

28 days beginning with the day on which the application is made. 

(7) The debtor may appeal to the sheriff against any decision of the Accountant in 

Bankruptcy under subsection (6)(b) before the end of the period of 14 days 

beginning with the date of the decision. 

(8) The sheriff may— 35 

(a) in determining such an appeal, or 

(b) otherwise on an application by the Accountant in Bankruptcy, 

 make an order providing that the debtor may not make another application 

under subsection (3) for such period as may be specified in the order.”. 

(7) In section 56F of the 1985 Act (interim bankruptcy restrictions order)— 40 

(a) for subsections (1) and (2), substitute— 
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“(1) This section applies at any time— 

(a) after the Accountant in Bankruptcy notifies the debtor under section 

56A(2) that the Accountant in Bankruptcy proposes to make a 

bankruptcy restrictions order, and  

(b) before the Accountant in Bankruptcy decides whether to make the order. 5 

(2) The Accountant in Bankruptcy may make an interim bankruptcy restrictions 

order if the Accountant in Bankruptcy thinks that— 

(a) there are prima facie grounds to suggest that a bankruptcy restrictions 

order will be made, and  

(b) it is in the public interest to make an interim bankruptcy restrictions 10 

order.”,  

(b) subsection (3) is repealed, and 

(c) in subsection (5)— 

(i) in paragraph (a), for “determination of the application for the” substitute 

“Accountant in Bankruptcy deciding whether or not to make a”,  15 

(ii) paragraph (b) is repealed, and 

(iii) in paragraph (c), the words “of the Accountant in Bankruptcy or” are 

repealed. 

(8) In section 56J of the 1985 Act (effect of recall of sequestration), after subsection (3) 

insert— 20 

“(4) Where an award of sequestration of a debtor’s estate is recalled under section 

17E(1) or 17F(9)— 

(a) the Accountant in Bankruptcy may annul any bankruptcy restrictions 

order or interim bankruptcy restrictions order which is in force in respect 

of the debtor, and 25 

(b) no new bankruptcy restrictions order or interim bankruptcy restrictions 

order may be made in respect of the debtor. 

(5) Where the Accountant in Bankruptcy refuses to annul a bankruptcy restrictions 

order or interim bankruptcy restrictions order under subsection (4) the debtor 

may apply to the Accountant in Bankruptcy for a review of such a refusal. 30 

(6) An application under subsection (5) must be made before the end of the period 

of 14 days beginning with the day on which the award of sequestration is 

recalled. 

(7) If an application under subsection (5) is made, the Accountant in Bankruptcy 

must— 35 

(a) take into account any representations made by an interested person 

before the expiry of the period of 21 days beginning with the day on 

which the application is made, and  

(b) confirm the refusal or annul the order before the expiry of the period of 

28 days beginning with the day on which the application is made. 40 

(8) The debtor may appeal to the sheriff against any decision of the Accountant in 

Bankruptcy under subsection (7)(b) before the end of the period of 14 days 

beginning with the date of the decision. 

717



46 Bankruptcy and Debt Advice (Scotland) Bill 

 

(9) The decision of the sheriff on an appeal under subsection (8) is final.”. 

 

32 Conversion of protected trust deed into sequestration 

(1) The title of section 59A of the 1985 Act becomes “Application for conversion to 

sequestration”. 

(2) In section 59A of the 1985 Act— 5 

(a) in subsection (1)— 

(i) for “petition the sheriff” substitute “apply to the Accountant in 

Bankruptcy”, and 

(ii) for “lodged in court in support of the petition” substitute “submitted to the 

Accountant in Bankruptcy in support of the application”, and 10 

(b) in subsection (2), for “petition” substitute “application”. 

(3) In section 59B(1)(c) of the 1985 Act (contents of the affidavit), for “sheriff”, in both 

places where it occurs, substitute “Accountant in Bankruptcy”. 

(4) The title of section 59C of the 1985 Act becomes “Power of Accountant in 

Bankruptcy”. 15 

(5) In section 59C of the 1985 Act— 

(a) for subsection (1), substitute— 

“(1) The Accountant in Bankruptcy may, after considering an application for 

conversion of a protected trust deed into a sequestration, make such order as 

the Accountant in Bankruptcy thinks fit.”, and 20 

(b) in subsections (2), (2A) and (3), for “sheriff”, in each place where it occurs, 

substitute “Accountant in Bankruptcy”. 

 

33 Power to cure defects in procedure 

(1) The title of section 63 of the 1985 Act becomes “Power of court to cure defects in 

procedure”. 25 

(2) In section 63 of the 1985 Act— 

(a) after subsection (1), insert— 

“(1A) An order under subsection (1) may waive a failure to comply with a 

requirement mentioned in section 63A(1)(a) or (b) only if the failure relates 

to— 30 

(a) a document to be lodged with the sheriff,  

(b) a document issued by the sheriff, or 

(c) a time limit specified in relation to proceedings before the sheriff or a 

document relating to those proceedings.”, and 

(b) in subsection (2)(b) after “estate” insert “the Accountant in Bankruptcy or”. 35 

(3) After section 63 of the 1985 Act, insert— 

“63A Power of Accountant in Bankruptcy to cure defects in procedure 

(1) The Accountant in Bankruptcy may make an order— 
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(a) correcting a clerical or incidental error in a document required by or 

under this Act, or 

(b) waiving a failure to comply with a time limit— 

(i) which is specified by or under this Act, and 

(ii) for which no provision is made by or under this Act. 5 

(2) An order under subsection (1) may be made— 

(a) on the application of any person having an interest, or 

(b) without an application if the Accountant in Bankruptcy proposes to 

correct or waive a matter mentioned in subsection (1). 

(3) The applicant must notify all interested persons where an application is made 10 

under subsection (2)(a). 

(4) The Accountant in Bankruptcy must notify all interested persons where the 

Accountant in Bankruptcy proposes to make an order by virtue of subsection 

(2)(b). 

(5) A notice under subsection (3) or (4) must inform the recipient that the person 15 

has a right to make representations to the Accountant in Bankruptcy in relation 

to the application or the proposed order before the expiry of the period of 14 

days beginning with the day on which the notice is given. 

(6) Before making an order under subsection (1), the Accountant in Bankruptcy 

must take into account any representations made by an interested person. 20 

(7) An order under subsection (1) may— 

(a) so far as practicable, restore any person prejudiced by the error or failure 

to the position that person would have been in but for the error or failure,  

(b) impose such conditions, including conditions as to expenses, as the 

Accountant in Bankruptcy thinks fit. 25 

 

63B Decision under section 63A: review 

(1) An interested person may apply to the Accountant in Bankruptcy for a review 

of a decision of the Accountant in Bankruptcy to make, or refuse to make, an 

order under section 63A(1).  

(2) An application under subsection (1) must be made before the expiry of the 30 

period of 14 days beginning with the day of the decision. 

(3) If an application under subsection (1) is made, the Accountant in Bankruptcy 

must— 

(a) take into account any representations made by an interested person 

before the expiry of the period of 21 days beginning with the day on 35 

which the application is made, and  

(b) confirm, amend or revoke the decision before the expiry of the period of 

28 days beginning with the day on which the application is made. 

(4) An interested person may appeal to the sheriff against a decision by the 

Accountant in Bankruptcy under subsection (3)(b) before the expiry of the 40 

period of 14 days beginning with the day of the decision. 

(5) The decision of the sheriff on an appeal under subsection (4) is final.”. 
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34 Regulations: applications to Accountant in Bankruptcy etc. 

After section 71B of the 1985 Act, insert—  

“71C Regulations: applications to Accountant in Bankruptcy etc. 

(1) The Scottish Ministers may, by regulations, make provision in relation to the 

procedure to be followed in relation to— 5 

(a) an application to the Accountant in Bankruptcy under this Act, 

(b) an application to the Accountant in Bankruptcy for a review under this 

Act, 

(c) any other decision made by the Accountant in Bankruptcy under this 

Act. 10 

(2) In this section “decision” includes any appointment, determination, direction, 

award, acceptance, rejection, adjudication, requirement, declaration, order or 

valuation made by the Accountant in Bankruptcy. 

(3) Regulations under subsection (1) may in particular make provision for or in 

connection with— 15 

(a) the procedure to be followed by the person making an application,  

(b) the form of any report or other document that may be required for the 

purposes of an application or a decision, 

(c) the form of a statement of undertakings that must be given by the debtor 

when making a debtor application,  20 

(d) time limits applying in relation to the procedure, 

(e) the procedure to be followed in connection with the production and 

recovery of documents relating to an application or a decision, 

(f) the procedure to be followed (including provision about those entitled to 

participate) in determining an application or making a decision, and 25 

(g) the procedure to be followed after an application is determined or a 

decision is made. 

(4) Regulations under subsection (1) may— 

(a) include such supplementary, incidental or consequential provision as the 

Scottish Ministers consider appropriate,  30 

(b) modify any enactment (including this Act).”. 

 

35 Valuation of debts depending on contingency 

In paragraph 3 of Schedule 1 to the 1985 Act (debts depending on contingency)— 

(a) in sub-paragraph (2), for “sheriff”, in both places where it occurs, substitute 

“Accountant in Bankruptcy”, and 35 

(b) for sub-paragraph (3), substitute— 

“(3) An interested person may apply to the Accountant in Bankruptcy for a review 

of a valuation under sub-paragraph (2) by the trustee.  
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(4) An application under sub-paragraph (3) must be made before the expiry of the 

period of 14 days beginning with the day of the valuation. 

(5) If an application under subsection (3) is made, the Accountant in Bankruptcy 

must— 

(a) take into account any representations made by an interested person 5 

before the expiry of the period of 21 days beginning with the day on 

which the application is made, and  

(b) confirm or vary the valuation before the expiry of the period of 28 days 

beginning with the day on which the application is made. 

(6) An interested person may appeal to the sheriff against a decision by the 10 

Accountant in Bankruptcy under subsection (5)(b) before the expiry of the 

period of 14 days beginning with the day of the decision. 

(7) The Accountant in Bankruptcy may refer a case to the sheriff for a direction 

before making a decision under sub-paragraph (5)(b). 

(8) An appeal to the sheriff under sub-paragraph (6) may not be made in relation to 15 

a matter on which the Accountant in Bankruptcy has applied to the sheriff for a 

direction under sub-paragraph (7).”. 

 

Review of decisions made by Accountant in Bankruptcy 

36 Review of decisions about interim trustee 

(1) In section 13A of the 1985 Act (termination of interim trustee’s functions when interim 20 

trustee is not appointed as trustee)— 

(a) after subsection (10), insert— 

“(10A) The interim trustee or any person mentioned in subsection (4)(b) may apply to 

the Accountant in Bankruptcy for a review of a determination under subsection 

(10). 25 

(10B) An application under subsection (10A) must be made before the expiry of the 

period of 14 days beginning with the day on which the determination is issued 

under subsection (10). 

(10C) If an application under subsection (10A) is made, the Accountant in 

Bankruptcy must— 30 

(a) take into account any representations made by an interested person 

before the expiry of the period of 21 days beginning with the day on 

which the application is made, and  

(b) confirm, amend or revoke the determination under subsection (10) before 

the expiry of the period of 28 days beginning with the day on which the 35 

application is made.”, and 

(b) for subsection (11), substitute— 

“(11) The interim trustee or any person mentioned in subsection (4)(b) may appeal to 

the sheriff against a decision by the Accountant in Bankruptcy under 

subsection (10C)(b) before the expiry of the period of 14 days beginning with 40 

the day of the decision.”. 

(2) In section 13B of the 1985 Act (termination of Accountant in Bankruptcy's functions as 

interim trustee where not appointed as trustee)— 
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(a) in subsection (5), after paragraph (a) insert— 

“(aa) that an application for a review may be made under subsection (6A)”,  

(b) after subsection (6), insert— 

“(6A) The debtor, the petitioner or any creditor may apply to the Accountant in 

Bankruptcy for a review of the discharge of the Accountant in Bankruptcy in 5 

respect of the Accountant in Bankruptcy’s actings as interim trustee. 

(6B) An application under subsection (6A) must be made before the expiry of the 

period of 14 days beginning with the day on which notice is sent under 

subsection (4)(a)(iii) or (b). 

(6C) If an application for a review under subsection (6A) is made, the Accountant in 10 

Bankruptcy must— 

(a) take into account any representations made by an interested person 

before the expiry of the period of 21 days beginning with the day on 

which the application is made, and  

(b) confirm or revoke the discharge before the expiry of the period of 28 15 

days beginning with the day on which the application is made.”, and 

(c) for subsection (7), substitute— 

“(7) The debtor, the petitioner or any creditor may appeal to the sheriff against— 

(a) the determination of the Accountant in Bankruptcy mentioned in 

subsection (4)(a)(ii) before the expiry of the period of 14 days beginning 20 

with the day on which notice is sent under subsection (4)(a)(iii) or (b),  

(b) a decision by the Accountant in Bankruptcy under subsection (6C)(b) 

before the expiry of the period of 14 days beginning with the day of the 

decision.  

(7A) The sheriff clerk must, following an appeal, send a copy of the decree to the 25 

Accountant in Bankruptcy.”. 

(3) In section 18 of the 1985 Act (interim preservation of estate)— 

(a) after subsection (3), insert— 

“(3A) Where the Accountant in Bankruptcy is the interim trustee, the debtor may 

apply to the Accountant in Bankruptcy for a review of a direction under 30 

subsection (1) on the ground that the direction is unreasonable. 

(3B) If an application under subsection (3A) is made, the Accountant in Bankruptcy 

must— 

(a) take into account any representations made by an interested person 

before the expiry of the period of 21 days beginning with the day on 35 

which the application is made, and  

(b) confirm, amend or revoke the direction (whether or not substituting a 

new direction) before the expiry of the period of 28 days beginning with 

the day on which the application is made. 

(3C) The sheriff may, on an application by the debtor made before the expiry of the 40 

period of 14 days beginning with the day on which the Accountant in 

Bankruptcy makes a decision under subsection (3B)(b)— 
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(a) set aside a direction under subsection (1) or (3B)(b) if the sheriff 

considers it to be unreasonable, and 

(b) in any event, give such directions to the debtor regarding the 

management of the debtor’s estate as the sheriff considers appropriate. 

(3D) The debtor must comply with a direction— 5 

(a) under subsection (1) pending a decision by the Accountant in 

Bankruptcy under subsection (3B)(b), 

(b) under subsection (3B)(b) pending the final determination of any appeal 

(subject to any interim order of the sheriff).”,  

(b) in subsection (4), at the beginning insert “Where the Accountant in Bankruptcy is 10 

not the interim trustee,”, and  

(c) in subsection (5)(a)(i), after “(1)” insert “, (3B)(b), (3C)(b)”. 

37 Review of decision not to award sequestration 

In section 15 of the 1985 Act (further provisions relating to award of sequestration), for 

subsection (3A) substitute— 15 

“(3A) If, following a debtor application, the Accountant in Bankruptcy refuses to 

award sequestration, the debtor or a creditor concurring in the application may 

apply to the Accountant in Bankruptcy for a review of the refusal. 

(3B) An application under subsection (3A) must be made before the expiry of the 

period of 14 days beginning with the day on which the Accountant in 20 

Bankruptcy refuses to award sequestration. 

(3C) If an application under subsection (3A) is made, the Accountant in Bankruptcy 

must— 

(a) take into account any representations made by an interested person 

before the expiry of the period of 21 days beginning with the day on 25 

which the application is made, and  

(b) confirm the refusal or award sequestration before the expiry of the period 

of 28 days beginning with the day on which the application is made. 

(3D) If the Accountant in Bankruptcy confirms the refusal to award sequestration 

under subsection (3C)(b), the debtor or a creditor concurring in the application 30 

may, before the expiry of the period of 14 days beginning with the day of that 

confirmation, appeal to the sheriff.”. 

 

38 Review of decisions about replacement trustee 

(1) In section 26A of the 1985 Act (Accountant in Bankruptcy to account for 

intromissions)— 35 

(a) in subsection (4)(b), after paragraph (ii) insert— 

“(iia) that an application for a review may be made under subsection (4A)”,  

(b) after subsection (4), insert— 

“(4A) The replacement trustee, the debtor or any creditor may apply to the 

Accountant in Bankruptcy for a review of the discharge of the Accountant in 40 

Bankruptcy in respect of the Accountant in Bankruptcy’s actings as trustee. 
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(4B) An application under subsection (4A) must be made before the expiry of the 

period of 14 days beginning with the day on which notice is sent under 

subsection (4)(b). 

(4C) If an application under subsection (4A) is made, the Accountant in Bankruptcy 

must— 5 

(a) take into account any representations made by an interested person 

before the expiry of the period of 21 days beginning with the day on 

which the application is made, and  

(b) confirm or revoke the discharge before the expiry of the period of 28 

days beginning with the day on which the application is made.”, 10 

(c) for subsection (5), substitute— 

“(5) The replacement trustee, the debtor or any creditor may appeal to the sheriff 

against— 

(a) the determination of the Accountant in Bankruptcy mentioned in 

subsection (3)(b) before the expiry of the period of 14 days beginning 15 

with the day on which notice is sent under subsection (4)(b),  

(b) a decision by the Accountant in Bankruptcy under subsection (4C)(b) 

before the expiry of the period of 14 days beginning with the day on 

which the decision is made.”, and 

(d) for subsection (6), substitute— 20 

“(6) The decision of the sheriff on an appeal under subsection (5) is final.”.  

(2) In section 27 of the 1985 Act (discharge of original trustee)— 

(a) after subsection (3), insert— 

“(3A) The original trustee, the replacement trustee, the debtor or any creditor who has 

made representations may apply to the Accountant in Bankruptcy for a review 25 

of a determination under subsection (3). 

(3B) An application under subsection (3A) must be made before the expiry of the 

period of 14 days beginning with the day on which the determination is issued 

under subsection (3). 

(3C) If an application under subsection (3A) is made, the Accountant in Bankruptcy 30 

must— 

(a) take into account any representations made by an interested person 

before the expiry of the period of 21 days beginning with the day on 

which the application is made, and  

(b) confirm, amend or revoke the determination under subsection (3) 35 

(whether or not granting a certificate of discharge) before the expiry of 

the period of 28 days beginning with the day on which the application is 

made.”, and 

(b) in subsection (4), for “issuing of the determination under subsection (3) above” 

substitute “day of the decision under subsection (3C)(b)”. 40 

 

39 Review of decisions about adjudication of creditor’s claims 

In section 49 of the 1985 Act (adjudication of claims)— 
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(a) for subsection (6), substitute— 

“(6) The debtor or any creditor may apply to the Accountant in Bankruptcy for a 

review of— 

(a) the acceptance or rejection of any claim, or 

(b) a decision in respect of any matter requiring to be specified under 5 

subsection (5)(a) or (b).”, 

(b) for subsection (6A), substitute— 

“(6A) The debtor may make an application under subsection (6) only if the debtor 

satisfies the Accountant in Bankruptcy that the debtor has, or is likely to have, 

a pecuniary interest in the outcome of the review. 10 

(6B) An application under subsection (6) must be made— 

(a) in the case of a review relating to an acceptance or rejection under 

subsection (1), before the expiry of the period of 14 days beginning with 

the day of that decision, and 

(b) in the case of a review relating to an acceptance or rejection under 15 

subsection (2), before the expiry of the period of 28 days beginning with 

the day of that decision. 

(6C) If an application under subsection (6) is made, the Accountant in Bankruptcy 

must— 

(a) take into account any representations made by an interested person 20 

before the expiry of the period of 21 days beginning with the day on 

which the application is made, and  

(b) confirm, amend or revoke the decision before the expiry of the period of 

28 days beginning with the day on which the application is made. 

(6D) The debtor or any creditor may appeal to the sheriff against a decision by the 25 

Accountant in Bankruptcy under subsection (6C)(b) before the expiry of the 

period of 14 days beginning with the day of the decision. 

(6E) The debtor may appeal under subsection (6D) only if the debtor satisfies the 

sheriff that the debtor has, or is likely to have, a pecuniary interest in the 

outcome of the appeal.”.  30 

 

40 Review of decision about discharge of trustee 

(1) In section 57 of the 1985 Act (discharge of trustee)— 

(a) after subsection (3), insert— 

“(3A) A certificate of discharge granted under subsection (3)— 

(a) must take effect after the expiry of the period mentioned in subsection 35 

(3C), and 

(b) has no effect if an application for review is made under subsection (3B). 

(3B) The trustee, the debtor or any creditor who has made representations under 

subsection (2)(a) may apply to the Accountant in Bankruptcy for a review of a 

determination under subsection (3). 40 

(3C) An application under subsection (3B) must be made before the expiry of the 

period of 14 days beginning with the day of the determination. 
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(3D) If an application for a review under subsection (3B) is made, the Accountant in 

Bankruptcy must— 

(a) take into account any representations made by an interested person 

before the expiry of the period of 21 days beginning with the day on 

which the application is made, and  5 

(b) confirm, amend or revoke the determination (whether or not issuing a 

new certificate of discharge) before the expiry of the period of 28 days 

beginning with the day on which the application is made.”, and 

(b) in subsection (4), for “the issuing of the determination under subsection (3) 

above” substitute “a decision by the Accountant in Bankruptcy under subsection 10 

(3D)(b)”. 

(2) In section 58A of the 1985 Act (discharge of Accountant in Bankruptcy)— 

(a) in subsection (4), after paragraph (ii) insert— 

“(iia) that an application for a review may be made under subsection (4A)”,  

(b) after subsection (4), insert— 15 

“(4A) The debtor or any creditor may apply to the Accountant in Bankruptcy for a 

review of the discharge of the Accountant in Bankruptcy in respect of the 

Accountant in Bankruptcy’s actings as trustee. 

(4B) An application under subsection (4A) must be made before the expiry of the 

period of 14 days beginning with the day on which notice is sent under 20 

subsection (4)(b). 

(4C) If an application under subsection (4A) is made, the Accountant in Bankruptcy 

must— 

(a) take into account any representations made by an interested person 

before the expiry of the period of 21 days beginning with the day on 25 

which the application is made, and  

(b) confirm or revoke the discharge before the expiry of the period of 28 

days beginning with the day on which the application is made.”, 

(c) for subsection (5), substitute— 

“(5) The debtor or any creditor may appeal to the sheriff against a decision by the 30 

Accountant in Bankruptcy under subsection (4C)(b) before the expiry of the 

period of 14 days beginning with the day on which the decision is made.”, and  

(d) for subsection (6), substitute— 

“(6) The decision of the sheriff on an appeal under subsection (5) is final.”.  

 
Miscellaneous amendments 35 

41 Failure to send statements of assets and liabilities 

(1) In section 5 of the 1985 Act (sequestration of the estate of living or deceased debtor)— 

(a) in subsection (9)— 

(i) paragraph (a) and the word “or” immediately following it are repealed, and 
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(ii) in paragraph (b), for “such statement of assets and liabilities” substitute “a 

statement of assets and liabilities sent to the Accountant in Bankruptcy in 

accordance with subsection (6A)”, and 

(b) in subsection (10), paragraph (a) and the word “or” immediately following it are 

repealed. 5 

(2) In section 19 of the 1985 Act (statement of assets and liabilities etc.)— 

(a) in subsection (3)— 

(i) paragraph (a) is repealed, and 

(ii) in paragraph (b), for “such statement of assets and liabilities” substitute “a 

statement of assets and liabilities sent to the trustee in accordance with 10 

subsection (1) or (2)”, and 

(b) in subsection (4), paragraph (a) and the word “or” immediately following it are 

repealed. 

 

42 Time limits for sequestration of limited partnership 

(1) In section 8 of the 1985 Act (further provisions relating to presentation of petitions), for 15 

subsection (2) substitute— 

“(2) A petition for the sequestration of the estate of a limited partnership may be 

presented— 

(a) by a qualified creditor or qualified creditors only if the apparent 

insolvency founded on in the petition was constituted within 4 months 20 

(or such other period as may be prescribed) before the date of 

presentation of the petition, or 

(b) at any time by— 

(i) a temporary administrator,  

(ii) a member State liquidator appointed in main proceedings, or 25 

(iii) a trustee acting under a trust deed.”. 

(2) In section 8A of the 1985 Act (further provisions relating to debtor applications), for 

subsection (2) substitute— 

“(2) A debtor application made in relation to the estate of a limited partnership may 

be made— 30 

(a) at any time, or 

(b) within such time as may be prescribed.”. 

 

43 Petition for sequestration by trustee under trust deed 

In section 12(3) of the 1985 Act (conditions for sheriff to award sequestration), for 

paragraph (e) substitute— 35 

“(e) that, in the case of a petition by a trustee— 

(i) one or more of the conditions in section 5(2C)(a) applies, or 

(ii) the petition includes an averment in accordance with section 

5(2C)(b),”. 
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44 Effect of sequestration: renewal of period of inhibition etc. 

In section 14 of the 1985 Act (registration of warrant or determination of debtor 

application), for subsection (4) substitute— 

“(4) The trustee may, if not discharged, send a memorandum in a form prescribed 

by the Court of Session by act of sederunt to the Keeper of the Register of 5 

Inhibitions for recording in that register before the expiry of— 

(a) the period of 3 years mentioned in subsection (3)(b), or 

(b) a period for which the effect mentioned in subsection (2) has been 

renewed by virtue of subsection (4A). 

(4A) The recording of a memorandum sent in accordance with subsection (4) renews 10 

the effect mentioned in subsection (2) for a period of 3 years beginning with 

the expiry of— 

(a) the period mentioned in subsection (3)(b), or 

(b) as the case may be, the period mentioned in subsection (4)(b).”. 

 

45 Division and sale of debtor’s family home  15 

In section 40 of the 1985 Act (power of trustee in relation to the debtor’s family 

home)— 

(a) in subsection (1)(b), after “subsection (2)” insert “or, as the case may be, 

subsection (3)”, and 

(b) in subsection (3A), for “subsection (1)(b)” substitute “subsection (2) or (3)”. 20 

 

46 Effect of discharge of debtor 

In section 55 of the 1985 Act (effect of discharge under section 54 or 54A), after 

subsection (3) insert— 

“(4) Nothing in this section affects regulations in relation to which section 73B of 

the Education (Scotland) Act 1980 (c.44) (regulations relating to student loans) 25 

applies.”. 

 

47 Offence of obtaining credit: increase in amount 

In section 67(9)(a) of the 1985 Act (offence of obtaining credit above certain amount 

without giving information as to status etc.), for “£500” substitute “£2000”. 

 

48 Bankruptcy restrictions undertaking: repeal 30 

Section 56G of the 1985 Act (which makes provision about bankruptcy restrictions 

undertakings) is repealed. 

 

48A Debt arrangement schemes: extension to non-natural persons and fees 

(1) The Debt Arrangement and Attachment (Scotland) Act 2002 (asp 17) is amended as 

follows. 35 

(2) In section 1 (debt arrangement scheme), for “individuals” substitute “persons”. 
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(3) In section 7(2) (debt payment programmes: power to make further provision), after 

paragraph (ua) insert— 

“(ub) the remuneration of payments distributors and money advisers,”. 

(4) Section 9(2) is repealed. 

 
General 5 

49 Meaning of “the 1985 Act”  

In this Act, “the 1985 Act” means the Bankruptcy (Scotland) Act 1985 (c.66). 

 

50 Ancillary provision 

(1) The Scottish Ministers may by order make such supplementary, incidental, 

consequential, transitional or transitory provision or savings as they consider necessary 10 

or expedient for the purposes of, or in connection with, any provision made by or under 

this Act. 

(2) The power of Scottish Ministers to make an order under subsection (1) includes power 

to make different provision for different purposes. 

(3) An order under subsection (1) may modify any enactment (including this Act). 15 

(4) An order under subsection (1) containing provisions which add to, replace or omit any 

part of the text of an Act is subject to the affirmative procedure. 

(5) Otherwise, an order under subsection (1) is subject to the negative procedure. 

 

51 Minor and consequential amendments and repeals 

(1) Schedule 3 contains minor amendments and amendments consequential on the 20 

provisions of this Act. 

(2) The enactments mentioned in the first column of schedule 4 (which include enactments 

that are spent) are repealed to the extent set out in the second column. 

 

52 Commencement 

(1) This section and sections 49, 50 and 53 come into force on the day after Royal Assent. 25 

(2) The other provisions of this Act come into force on such day as the Scottish Ministers 

may by order appoint. 

(3) An order under subsection (2) may contain transitory or transitional provision or 

savings. 

 

53 Short title 30 

The short title of this Act is the Bankruptcy and Debt Advice (Scotland) Act 2014. 
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SCHEDULE 1 
(introduced by section 5(2)) 

SCHEDULE A1 TO THE 1985 ACT 

This is the Schedule that is to be inserted as Schedule A1 to the 1985 Act— 

“SCHEDULE A1 5 

(introduced by section 5(2ZE)) 

DEBTOR TO WHOM SECTION 5(2ZA) APPLIES: APPLICATION OF ACT 

Modification of certain provisions of Act 

1 (1) Where section 5(2ZA) applies in relation to a debtor, this Act applies subject to 

the modifications mentioned in sub-paragraphs (2) to (5). 10 

(2) Section 3(1) applies as if paragraphs (e) and (f) were omitted. 

(3) Section 20 applies as if for subsection (1) there were substituted— 

“(1) This section applies where the Accountant in Bankruptcy receives by virtue of 

section 5(6A) the statement of assets and liabilities in relation to a debtor to 

whom section 5(2ZA) applies. 15 

(1A) As soon as practicable, the Accountant in Bankruptcy must prepare a statement 

of the debtor’s affairs so far as within the knowledge of the Accountant in 

Bankruptcy stating that, because section 5(2ZA) applies to the debtor, no 

claims may be submitted by creditors under section 22 or 48. 

(1B) The Accountant in Bankruptcy must send a copy of the statement prepared 20 

under subsection (1A) to every known creditor of the debtor.”. 

(4) Section 43A applies as if for subsection (2) there were substituted— 

“(2) The Accountant in Bankruptcy may at any time before the discharge of the 

debtor require the debtor to give an account in writing, in such form as may be 

prescribed, of the debtor’s current state of affairs.”. 25 

(5) Sections 21A, 22, 23, 24, 25, 26 to 27, 48, 52 and 62(2A) do not apply. 

 

Accountant in Bankruptcy’s duty to consider whether paragraph 1 should cease to apply 

2 (1) This paragraph applies where paragraph 1 applies in relation to a debtor. 

(2) If the Accountant in Bankruptcy considers that the circumstances mentioned in 

any of sub-paragraphs (3) to (6) apply in relation to the debtor, the Accountant 30 

in Bankruptcy must consider whether paragraph 1 should cease to apply in 

relation to the debtor. 

(3) The circumstances are— 

(a) the Accountant in Bankruptcy becomes aware that the debtor application 

submitted under section 5 contains an error, and 35 

(b) the nature of the error is such that the debtor was not at that time a debtor 

to whom section 5(2ZA) applies. 

(4) The circumstances are— 
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(a) the Accountant in Bankruptcy becomes aware that the debtor application 

submitted under section 5 deliberately misrepresents or fails to state a 

fact that was the case at the time of the application, and 

(b) the nature of the misrepresentation or the omission of the fact is such that 

the debtor was not at that time a debtor to whom section 5(2ZA) applies. 5 

(5) The circumstances are that, at any time after the date on which the debtor 

application is made— 

(a) the total value of the debtor’s assets (leaving out of account any 

liabilities and any assets that would not vest in a trustee under section 

33(1)) exceeds £5000 (or such other amount as may be prescribed), or 10 

(b) the Accountant in Bankruptcy assesses the debtor under the common 

financial tool as being able to make a contribution. 

(6) The circumstances are that, at any time after the date of sequestration— 

(a) the Accountant in Bankruptcy is not satisfied that the debtor has co-

operated with the trustee, and 15 

(b) the Accountant in Bankruptcy considers that it would be of financial 

benefit to the estate of the debtor and in the interests of the creditors if 

paragraph 1 were to cease to have effect. 

(7) The Scottish Ministers may by regulations modify this paragraph— 

(a) by modifying the circumstances in which paragraph 1 ceases to have 20 

effect, 

(b) in consequence of any modification made under paragraph (a). 

 

Procedure where Accountant in Bankruptcy considers paragraph 1 should cease to 

apply 

3 (1) If the Accountant in Bankruptcy considers under paragraph 2(2) that paragraph 25 

1 should cease to apply in relation to a debtor, the Accountant in Bankruptcy 

must notify the debtor of that fact and the matters mentioned in sub-paragraph 

(2). 

(2) The matters are— 

(a) the circumstances mentioned in paragraph 2 which the Accountant in 30 

Bankruptcy considers apply in relation to the debtor, and 

(b) that the debtor may make representations to the Accountant in 

Bankruptcy within the period of 14 days beginning with the giving of 

notification under sub-paragraph (1). 

(3) On the expiry of the period mentioned in sub-paragraph (2)(b) and after having 35 

taken into account any representations made by the debtor under that sub-

paragraph, the Accountant in Bankruptcy must decide whether paragraph 1 

should cease to apply in relation to the debtor. 

(4) If the Accountant in Bankruptcy decides that paragraph 1 should cease to apply 

in relation to the debtor, the Accountant in Bankruptcy must, as soon as 40 

practicable after reaching that decision, give notice in writing to the debtor of 

the decision and the effect of it. 
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Debtor’s right of appeal against decision under paragraph 3 

4 (1) This paragraph applies where the Accountant in Bankruptcy gives notice to a 

debtor under paragraph 3(4). 

(2) The debtor may appeal to the sheriff against the decision. 

(3) An appeal must be lodged not later than 14 days after the day on which notice 5 

is given. 

(4) If the sheriff grants the appeal, paragraph 1 continues to apply in relation to the 

debtor. 

(5) If the sheriff refuses the appeal or if it is abandoned or withdrawn, paragraph 1 

ceases to apply in relation to the debtor. 10 

 

Decision that paragraph 1 ceases to have effect: modification of certain provisions of 

Act 

5 (1) Where paragraph 1 ceases to have effect in relation to a debtor, this Act applies 

subject to sub-paragraphs (2) to (4). 

(2) The debtor must send to the trustee a statement of assets and liabilities— 15 

(a) where no appeal is taken under paragraph 4, before the expiry of the 

period of 7 days beginning with the expiry of the period during which an 

appeal may be made under that paragraph, 

(b) where an appeal is refused or, as the case may be, abandoned or 

withdrawn, before the expiry of the period of 7 days beginning with the 20 

day on which notice is given of the outcome of the appeal or, as the case 

may be, its abandonment or withdrawal. 

(3) Section 21A applies as if in subsection (2), for “sequestration is awarded” there 

were substituted “paragraph 1 of Schedule A1 ceases to have effect in relation 

to the debtor”. 25 

(4) Section 43A applies as if for subsection (2) there were substituted— 

“(2) The trustee must require the debtor to give an account in writing, in such form 

as may be prescribed, of the debtor’s current state of affairs— 

(a) before the expiry of the period of 60 days beginning with the day on 

which paragraph 1 of Schedule A1 ceases to have effect in relation to the 30 

debtor,  

(b) on the expiry of the period of 6 months beginning with the day on which 

the account is given under paragraph (a), and 

(c) on the expiry of each subsequent period of 6 months.”.”. 
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SCHEDULE 2 
(introduced by section 22(5)) 

INFORMATION TO BE INCLUDED IN THE SEDERUNT BOOK 

This is the Schedule that is to be inserted as Schedule 3A to the 1985 Act— 

“SCHEDULE 3A 5 

(introduced by section 62(2A)) 

INFORMATION TO BE INCLUDED IN THE SEDERUNT BOOK  

1  A copy of a debtor application made under section 5(2)(a). 

2  A copy of a petition presented under section 5(2)(b). 

3  Where the trustee is the Accountant in Bankruptcy, a copy of a statement of 10 

assets and liabilities sent to the Accountant in Bankruptcy in accordance with 

section 5(6A). 

4  A copy of an award of sequestration granted under section 12(1) or (3). 

5  A copy of a warrant to cite the debtor granted under section 12(2). 

6  Where the trustee is not the Accountant in Bankruptcy— 15 

(a) the audited accounts sent to the trustee by the Accountant in Bankruptcy 

in accordance with section 13A(5)(d), and 

(b) the determination fixing the amount of the outlays and remuneration 

payable to the interim trustee sent to the trustee by the Accountant in 

Bankruptcy in accordance with section 13A(5)(d). 20 

7  Where the trustee is the Accountant in Bankruptcy— 

(a) the accounts audited by the Accountant in Bankruptcy in accordance 

with section 13A(5)(a), and 

(b) the determination fixing the amount of the outlays and remuneration 

payable to the interim trustee issued in accordance with section 25 

13A(5)(b). 

8  Where the Accountant in Bankruptcy is appointed as interim trustee and the 

sheriff awards sequestration in accordance with section 13B(1)(a)— 

(a) the accounts of the Accountant in Bankruptcy’s intromissions (if any) 

with the debtor's estate;, and 30 

(b) the determination of the Accountant in Bankruptcy’s fees and outlays 

calculated in accordance with regulations made under section 69A. 

9  A copy of any— 

(a) order recalling or refusing to recall an award of sequestration by the 

sheriff under section 17 and sent to the trustee under section 17(8)(b)(ii),  35 

(b) grant or refusal to grant an interim recall of an award of sequestration 

under section 17C(1), 17F(6) or 17H, 

(c) grant or refusal to grant a recall of an award of sequestration under 

section 17E(1), 17F(9) or 17H. 
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10  A copy of any order under section 41(1)(b)(ii) or 41A(1)(b)(ii) sent to the 

trustee under section 17(8)(b). 

11  Where the trustee is a replacement trustee appointed under section 25 and the 

Accountant in Bankruptcy was not the original trustee— 

(a) a copy of any determination fixing the amount of the outlays and 5 

remuneration payable to the original trustee and of the original trustee’s 

audited accounts which is sent to the trustee under section 26(3)(b)(ii),  

(b) upon appointment, such information as is appropriate to provide a record 

of the sequestration process before the trustee’s appointment as 

replacement trustee (except that no entry is to be made in relation to any 10 

written comments made by the original trustee under section 20(2)), and 

(c) an entry recording any certificate of discharge issued to the original 

trustee under section 27. 

12  Where the trustee is not the Accountant in Bankruptcy, a copy of a statement of 

assets and liabilities sent to the trustee under section 19(1) or (2). 15 

13  A copy of a notice given under section 21A(2). 

14  Where the trustee is not the Accountant in Bankruptcy, a copy of a report made 

under section 21B(1)(a). 

15  Where the trustee is a replacement trustee appointed under section 25 and the 

Accountant in Bankruptcy was the original trustee, upon appointment, such 20 

information as is appropriate to provide a record of the sequestration process 

before the trustee’s appointment as replacement trustee. 

16  A copy of any initial proposal for the debtor’s contribution provided by the 

trustee under section 32A(1)(b). 

17  A copy of a debtor contribution order applying to the debtor. 25 

18  A copy of any decree issued under section 34 affecting the sequestrated estate. 

19  A copy of any decree of recall issued following an application under section 

35(2). 

20  A copy of any decree issued under section 36 affecting the sequestrated estate. 

21  The inventory and valuation of the estate made up and maintained in 30 

accordance with section 38(1)(b). 

22  A copy of an account given by the debtor under section 43A(2). 

23  The debtor’s deposition at an examination subscribed under section 47(5).  

24  A copy of the record of an examination sent to the Accountant in Bankruptcy 

under section 47(6).  35 

25  An appropriate entry in relation to the production of any document to the 

trustee in accordance with section 48(7), stating the date when it was produced 

to the trustee. 

26  Where the trustee accepts or rejects a claim under section 49, the decision on 

the claim, specifying— 40 

(a) the amount of the claim accepted by the trustee, 
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(b) the category of debt, and the value of any security, as decided by the 

trustee, and 

(c) if the claim is rejected, the reasons. 

27  A copy of a decision of the Accountant in Bankruptcy under section 49(6C)(b) 

and of the sheriff under section 49(6D). 5 

28  An agreement or determination in respect of the accounting period under 

section 52(2)(b)(i) or (ii). 

29  Where the trustee is not the Accountant in Bankruptcy, the audited accounts, 

the scheme of division and the final determination in relation to the trustee’s 

outlays and remuneration, as mentioned in section 53. 10 

30  A copy the certificate of discharge given to the debtor under section 54(2) or 

54A(2) or 54F. 

31  A copy the certificate deferring discharge where the debtor cannot be traced 

issued under section 54D(4)(b) or (6)(b). 

32  Where the Accountant in Bankruptcy has acted as trustee, after making the 15 

final division of the debtor’s estate— 

(a) the Accountant in Bankruptcy’s final accounts of the Accountant in 

Bankruptcy’s intromissions (if any) with the debtor’s estate, 

(b) the scheme of division (if any), and 

(c) a determination of the Accountant in Bankruptcy’s fees and outlays 20 

calculated in accordance with regulations made under section 69A. 

33  Where the Accountant in Bankruptcy has acted as trustee and is discharged 

from all liability as mentioned in section 58A(7), an appropriate entry in 

relation to such discharge. 

34  A decision of the court under section 63 and of the Accountant in Bankruptcy 25 

under section 63A. 

35  A copy of a decree arbitral or, as the case may be, an appropriate entry 

recording the compromise referred to in section 65. 

36  The minutes of the meeting mentioned in paragraph 7 of Schedule 6. 

37  A copy of the minutes of any meeting sent to the Accountant in Bankruptcy in 30 

accordance with paragraph 16 of Schedule 6. 

38  Where a meeting of commissioners is called in accordance with paragraph 17 

of Schedule 6— 

(a) a record of the deliberations of the commissioners at the meeting, 

(b) where the trustee is not clerk in accordance with paragraph 21 of 35 

Schedule 6, a record of the deliberations of the commissioners 

transmitted by the commissioner acting as clerk, such commissioner to 

authenticate the insertion when made, and 

(c) in relation to any matter agreed without a meeting, the minute recording 

that agreement signed in accordance with paragraph 23 of Schedule 6.”. 40 

39  A copy of any decision (including any determination, direction, award, 

acceptance, rejection, adjudication, requirement, declaration, order or 

valuation) relating to the sequestration which is— 
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(a) issued by the Accountant in Bankruptcy, and  

(b) not otherwise mentioned in this Schedule. 

40  A copy of any decree, interlocutory decree, direction or order relating to the 

sequestration which is— 

(a) granted by the court, and  5 

(b) not otherwise mentioned in this Schedule.”. 

 

SCHEDULE 3 

(introduced by section 51(1)) 

MINOR AND CONSEQUENTIAL AMENDMENTS 

Bankruptcy (Scotland) Act 1985 (c.66)  10 

1  The Bankruptcy (Scotland) Act 1985 Act is amended as follows. 

2 In section 1A(1)(b) (register of insolvencies)— 

(a) before sub-paragraph (i) insert— 

“(ai) persons who are the subject of notices under section 4A(1) and 4B(1),”, 

and  15 

(b) in sub-paragraph (iia), for the words from “interim” to the end substitute “and 

interim bankruptcy restrictions orders”. 

3A In section 5 (sequestration of the estate of living or deceased debtor)— 

(a) in subsection (2B)(c), after sub-paragraph (ib), insert “or”, and 

(b) in subsection (4A)(a), for “section 33(1) of this Act” substitute “any provision of 20 

this or any other enactment”. 

4 In section 5B (certificate for sequestration), in each of subsections (1), (3) and (5)(b), for 

“an authorised person”, wherever it occurs, substitute “a money adviser”. 

5A In section 6 (sequestration of other estates)— 

(a) in subsection (2), after paragraph (a) insert— 25 

“(aa) a limited liability partnership,”, 

(b) before paragraph (a) of subsection (4) insert— 

“(za) by debtor application made by the partnership where the partnership is 

apparently insolvent,”, 

(c) after subsection (4) insert— 30 

“(4A) For the purposes of an application under subsection (4)(za), section 7(3)(a) is 

to be read as if— 

(a) the word “either” were omitted, and 

(b) the words “or if any of the partners is apparently insolvent for a debt of 

the partnership” were omitted.”, 35 

(d) in subsection (8), after “(8A)” insert “(but not (9) or (10))”. 

6 In section 7 (meaning of “apparent insolvency”)— 
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(a) in subsection (1), for paragraph (c), substitute— 

“(c) the debtor grants a trust deed, 

(ca) following the service on the debtor of a duly executed charge for 

payment of a debt, the days of charge expire without payment (unless the 

circumstances are shown to be such as are mentioned in subsection 5 

(1A)), 

(cb) a decree of adjudication of any part of the debtor’s estate is granted, 

either for payment or in security (unless the circumstances are shown to 

be such as are mentioned in subsection (1A)), 

(cc) a debt constituted by a decree or document of debt (as defined in section 10 

10 of the Debt Arrangement and Attachment (Scotland) Act 2002) is 

being paid by the debtor under a debt payment programme under Part 1 

of that Act and the programme is revoked (unless the circumstances are 

shown to be such as are mentioned in subsection (1A)),”, 

(b) after subsection (1), insert— 15 

“(1A) The circumstances are— 

(a) that, at the time of the occurrence, the debtor was able and willing to pay 

the debtor’s debts as they became due, or 

(b) that, but for the debtor’s property being affected by a restraint order or 

being subject to a confiscation order or charging order, the debtor would 20 

at that time have been able to pay those debts as they became due.”, and 

(c) in subsection (3), in each of paragraphs (a) and (b), after “constituted” insert “(or, 

as the case may be, again constituted)”. 

7 In section 9(1A) (jurisdiction), after “living” insert “or deceased”. 

8 In section 12 (when sequestration is awarded)— 25 

(a) in subsection (1), after “made” insert “and sections 11A and 11B do not apply”, 

and 

(b) in subsection (4)(b), after “deed” insert “and sequestration is awarded”. 

9 In section 13B (termination of Accountant in Bankruptcy’s functions as interim trustee 

where not appointed as trustee)— 30 

(a) in subsection (4)(b), for “claim” substitute “determination”, and 

(b) in subsection (5), for paragraph (c) substitute— 

“(c) that, in the circumstances mentioned in subsection (9), the Accountant in 

Bankruptcy is discharged from any liability incurred while acting as 

interim trustee.”. 35 

10 In section 14(1) (registration of warrant or determination of debtor application: duties of 

sheriff clerk)— 

(a) for “date of sequestration” substitute “sheriff grants warrant under section 12(2)”, 

and 

(b) for “section 12(2) of this Act” substitute “that section”. 40 

11 In section 15(4), for “16 and 17” substitute “10A(3A), 16, 17, 17E and 17F”. 

12 In section 17 (recall of sequestration)— 
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(a) in subsection (2), after “more” insert “other”, 

(b) in subsection (3), in paragraph (a), for “the”, where it third occurs, substitute 

“any”, and 

(c) in subsection (8)(b), in sub-paragraph (ii), for “the trustee (if any)” substitute “if 

the Accountant in Bankruptcy is not the trustee in the sequestration, the trustee in 5 

the sequestration”. 

13 In section 20(1) (trustee’s duties on receipt of list of assets and liabilities)— 

(a) for the words from “shall”, where it second occurs, to “whether” substitute “if”, 

and 

(b) at the end add “the trustee is so to indicate in the statement of the debtor’s affairs”. 10 

14 In section 23(3) (proceedings at statutory meeting before trustee vote), for paragraph (c) 

substitute— 

“(c) after considering any such representations as are mentioned in paragraph 

(b), shall, if in the interim trustee’s opinion the debtor’s assets are 

unlikely to be sufficient to pay any dividend whatsoever in respect of the 15 

debts mentioned in paragraphs (e) to (h) of section 51(1), so indicate,”. 

15 In section 26(1) (provisions relating to termination of original trustee’s functions), for 

the words “prepared under section 23(3)(d)” substitute “of the debtor’s affairs prepared 

under section 20(1) (as revised under section 23(3)(d) if so revised)”. 

16 In section 27(4) (discharge of original trustee: appeal etc.) for “under”, where it first 20 

occurs, substitute “by virtue of”. 

17 In section 29(8) (removal of trustee and trustee not acting: application of certain 

provisions of section 28), for “(7)” substitute “(8)”. 

18 In section 32 (vesting of estate of debtor after sequestration)— 

(a) in subsection (1), for “subsections (2) and (4B)” substitute “sections 32A to 32G”, 25 

and 

(b) in subsection (5), after “54” insert “, 54A or 54C”. 

19 In section 39A(3) (debtor’s home ceasing to form part of sequestrated estate: 

exceptions), in paragraph (d), for the words from “registers” to “title” substitute 

“completes title in the Land Register of Scotland or, as the case may be, the Register of 30 

Sasines”. 

20 In section 47 of the 1985 Act (conduct of examination), for subsection (6) substitute— 

“(6) The trustee must send a copy of the record of the examination to the 

Accountant in Bankruptcy.”. 

21 In section 48 of the 1985 Act (submission of claims to trustee), for subsection (7)(b) 35 

substitute— 

“(b) in subsection (7) the words “and keep a record of it stating the date when 

it was produced to him” were repealed.”. 

22 In section 53 (procedure after end of accounting period)— 

(a) in subsection (6), for “such an appeal” substitute “an appeal against a 40 

determination under paragraph (a) or, as the case may be, an appeal under 

paragraph (b)”, and 
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(b) in subsection (6A), for “(6)” substitute “(6)(a) or (b)”. 

23 The title of section 55 becomes “Effect of discharge under section 54, 54A or 54C”. 

24 In section 55— 

(a) in subsection (1), after “54” insert “, 54A or 54C”, 

(b) in subsection (2)— 5 

(i) in paragraph (aa), for “district court” substitute “justice of the peace court 

(or a district court)”, and 

(ii) in paragraph (b), for “section 1(3) of the Bail etc. (Scotland) Act 1980” 

substitute “section 24(6) of the Criminal Procedure (Scotland) Act 1995 

(c.46)”, and   10 

(c) in subsection (3), after “54” insert “, 54A or 54C”. 

25 In section 56J (effect of recall of sequestration)— 

(a) in subsection (1)— 

(i) in paragraph (a), for the words from “interim” to “undertaking” substitute 

“or interim bankruptcy restrictions order”, and 15 

(ii) after paragraph (a), insert “and”, and 

(b) in subsection (2), for the words from “interim” to “undertaking” substitute “or 

interim bankruptcy restrictions order”. 

26 In section 58 (unclaimed dividends), for “57(1)(a)”, in both places where it occurs, 

substitute “57(1B)”. 20 

27 In section 60B(2) (trustee’s duty to give notice etc. to member State liquidator), after 

“shall” insert “also”. 

28 In section 72 (regulations)— 

(a) after subsection (1), insert— 

“(1A) Regulations under this Act may make different provision for different cases or 25 

classes of case.”, and 

(b) in subsection (3)(a)— 

(i) after sub-paragraph (i) insert— 

“(ia) section 5(2ZC), 

(ib) section 5(2ZD),”, 30 

(ii) after sub-paragraph (iia) insert— 

“(iib) section 5C(2)(b), 

(iic) section 5D(1), 

(iid) section 32D(7), and” 

(iii) after sub-paragraph (iii), insert— 35 

“(iv) section 71C(1) which contain provisions which add to, replace or 

omit any part of the text of an Act or an Act of the Scottish 

Parliament,  

“(v) paragraph 2(7) of Schedule A1,”. 
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29 In section 73(1) (interpretation)— 

(a) in the definition of “commissioner”, for “30(1)” substitute “4”, 

(b) after the definition of “commissioner”, insert— 

 ““common financial tool” has the meaning given by section 5D(1),”, 

(c) after the definition of “creditor” insert— 5 

 ““DAS register” has the meaning given by section 4A(4)(b),”, 

(d) in the definition of “debtor application”, after “5(2)(a)” insert “or (3)(a)”, 

(e) after the definition of “debtor application” insert— 

 ““debtor contribution order” has the meaning given by section 32A(1), 

 ““debtor’s contribution” has the meaning given by section 5D(1),”, 10 

(f) after the definition of “member State liquidator” insert— 

 ““money adviser” has the meaning given by section 5C(2),”,  

(g) for the definition of “qualified to act as an insolvency practitioner” (and the 

proviso to that definition) substitute— 

 ““qualified to act as an insolvency practitioner” is to be construed in 15 

accordance with section 390 of the Insolvency Act 1986,”, and 

(h) after the definition of “statement of assets and liabilities” insert— 

 ““statement of undertakings” means the statement of debtor undertakings 

sent to the debtor under section 2(8) or, in the case of a debtor 

application, given by the debtor when making the application,”. 20 

30 In Schedule 1 (determination of amount of creditor’s claim), in paragraph 2(2), after 

“case”” insert “, where they first occur”. 

31 In Part 2 of Schedule 7 (re-enactment of certain provisions of Bankruptcy (Scotland) 

Act 1913), in paragraph 24(3), for the words from “the”, where it third occurs, to 

“meantime” substitute “in the meantime the first or any subsequent arrester obtains”. 25 

 

Debt Arrangement and Attachment (Scotland) Act 2002 (asp 17) 

31A In section 62 of the Debt Arrangement and Attachment (Scotland) Act 2002 (regulations 

and orders)— 

(a) in subsection (3), for “the first regulations made under section 7 above” substitute 

“any regulations containing provision of the kind mentioned in section 7(2)(bd), 30 

any regulations containing provision of the kind mentioned in section 7(2)(ub)”, 

and  

(b) in subsection (4), for “the first regulations made under section 7 above” substitute 

“any regulations containing provision of the kind mentioned in section 7(2)(bd), 

any regulations containing provision of the kind mentioned in section 7(2)(ub)”. 35 

 
Fire (Scotland) Act 2005 (asp 5) 

32 In paragraph 5(2)(d) of schedule 1A to the Fire (Scotland) Act 2005, for “either of those 

Acts” substitute “paragraph 7 of Schedule 4A to the Insolvency Act 1986”. 
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Bankruptcy and Diligence etc. (Scotland) Act 2007 (asp 3) 

33 In schedule 6 (repeals), in the entry relating to section 37(8) of the 1985 Act, for 

“second” substitute “third”. 

 
Housing (Scotland) Act 2010 (asp 17) 

34 In section 165 (interpretation), in the definition of “undischarged bankrupt”, in 5 

paragraph (c)(ii), for “either of those Acts” substitute “paragraph 7 of Schedule 4A to 

the Insolvency Act 1986”. 

 

SCHEDULE 4  

(introduced by section 51(2)) 

REPEALS 10 

 Enactment Extent of repeal 

 

 

 
 

15 

 

 

 

 
20 
 

 

 

 
25 

 

 

 

 
30 
 

 

 

 
35 
 

 

 

 
40 

 

 

 

 
45 

Local Government (Scotland) Act 

1973 (c.65) 

 

Bankruptcy (Scotland) Act 1985 (c. 

66) 

 

 

In section 31(3B), paragraph (b). 

 

 

Section 2(1C). 

In section 5, in subsection (2B)(c), the word “or” 

immediately after sub-paragraph (i) and sub-

paragraph (ia); in subsection (4B), paragraph (b) 

and the word “and” immediately preceding it; and 

subsection (4C). 

Section 5A. 

In section 5B, subsection (4); and, in subsection 

(5), paragraph (a). 

In section 5B(5), paragraph (d). 

In section 8, in subsection (3)(a), sub-paragraph 

(i); and subsection (4). 

In section 12(3A)(b), the words “, or gives or 

shows that there is sufficient security for the 

payment of”.  

In section 13A, in subsection (5)(d), the words “, 

who shall insert them in the sederunt book”; and 

subsection (6). 

Section 13B(6). 

In section 17(8)(b)(ii), the words “who shall insert 

it in the sederunt book”. 

In section 26, in subsection (3)(b)(ii), the words “, 

who shall insert the copies in the sederunt book”; 

and subsection (5). 

Section 26A(8). 

In section 27, in subsection (2)(b), the words “for 

insertion in the sederunt book”; and subsection 

(6). 

Section 32(2) to (4L). 

Section 32(9)(iii). 

Section 34(9). 

Section 35(3). 
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 Enactment Extent of repeal 

 

 

 

5 
 

 

 

 

10 
 

 

 

 

15 
 

 

 

 

20 
 

 

 

 

25 
 

 

 

 

30 
 

 

 

 

35 
 

 

 

 

40 
 

 

 

 
45 

   

Section 36(7). 

In section 38(1)(b), the words “which he shall 

record in the sederunt book”. 

In section 39A(6), in paragraph (b), the words “or 

the Accountant in Bankruptcy”. 

In section 47(5), the words “and shall be inserted 

in the sederunt book”. 

In section 49(5), the words “in the sederunt book”. 

In section 52(2A), the words “and shall be 

recorded in the sederunt book by the trustee”. 

Section 53(10). 

In section 55(3), paragraph (a) and the word “or” 

immediately following it. 

Section 56H. 

In section 56J(1), paragraph (c) and the word 

“and” immediately preceding it. 

Section 58A(2) and (8). 

In section 60, in subsection (1), paragraph (b) and 

the word “or” immediately preceding it. 

Section 63(4). 

Section 65(3). 

In section 71B(8), in the definition of “bankruptcy 

restrictions order”, paragraph (a). 

In section 72, in subsection (1), the words from 

“and” to the end; and, in subsection (3)(a), sub-

paragraph (ii). 

In section 73(1), the definition of “bankruptcy 

restrictions undertaking”. 

In section 74(4), paragraph (b) and the word “and” 

immediately preceding it. 

In Schedule 1, paragraph 4 and the italic cross-

heading immediately preceding it. 

In Schedule 5, in paragraph 4, sub-paragraph (c); 

and, in paragraph 5(2), paragraph (aa). 

In Schedule 6, in paragraph 7(3), the words “and 

he shall insert the minutes of the meeting in the 

sederunt book”; in paragraph 20, the words “and 

shall insert a record of the deliberations of the 

commissioners in the sederunt book”; in paragraph 

21, the words “for insertion in the sederunt book 

and shall authenticate the insertion when made”; 

and in paragraph 23, the words “; and that minute 

shall be inserted by the permanent trustee in the 

sederunt book”. 

 

 

 

Insolvency Act 1986 (c.45) 

 

In section 51(6), in the definition of “bankruptcy 

restrictions order”, paragraph (b). 
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Schedule 4—Repeals 

 
 Enactment Extent of repeal 

 

 

Bankruptcy (Scotland) Act 1993 

(c.6) 

In Schedule 1, paragraph 31 and the italic cross-

heading immediately preceding it. 

 
5 

 

 

 

 

 

10 
 

Bankruptcy and Diligence etc. 

(Scotland) Act 2007 (asp 3) 

 

 

 

 

Home Owner and Debtor Protection 

(Scotland) Act 2010 (asp 6) 

In section 15, in subsection (1), paragraph (b); and 

subsection (2). 

Section 21 and the italic cross-heading 

immediately preceding it. 

In section 62(2), paragraph (d). 

 

Section 13(2). 
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BANKRUPTCY AND DEBT ADVICE (SCOTLAND) BILL 
[AS AMENDED AT STAGE 2] 

 
—————————— 

  

REVISED EXPLANATORY NOTES 

 

 

 

 

INTRODUCTION 

1. As required under Rule 9.7.8A of the Parliament‘s Standing Orders, these revised 

Explanatory Notes are published to accompany the Bankruptcy and Debt Advice (Scotland) Bill 

(introduced in the Scottish Parliament on 11 June 2013) as amended at Stage 2. Text has been 

added or amended as necessary to reflect amendments made to the Bill at Stage 2 and these 

changes are indicated by sidelining in the right margin. 

2. These revised Explanatory Notes have been prepared by the Scottish Government in 

order to assist the reader of the Bill and to help inform debate on it. They do not form part of the 

Bill and have not been endorsed by the Parliament.   

3. The Notes should be read in conjunction with the Bill.  They are not, and are not meant to 

be, a comprehensive description of the Bill.  So where a section or schedule, or a part of a 

section or schedule, does not seem to require any explanation or comment, none is given. 

4. In these notes: 

‗AiB‘ means the Accountant in Bankruptcy
1
; 

‗the 1985 Act‘ means the Bankruptcy (Scotland) Act 1985 (c.66); 

‗the 2002 Act‘ means the Debt Arrangement and Attachment (Scotland) Act 2002 (asp 17); 

‗the BAD Act‘ means the Bankruptcy & Diligence etc. (Scotland) Act 2007 (asp 3); 

‗DAS‘ means the Debt Arrangement Scheme; 

‗DAS regulations‘ means the Debt Arrangement Scheme (Scotland) Regulations 2011 (SSI 

2011/141); and 

‗PTD‘ means Protected Trust Deed.  

                                                 
1
 The Accountant in Bankruptcy is an officer of court established under sections 1 to 1C of the 1985 Act, also with 

ministerial executive agency functions.  

745



This document relates to the Bankruptcy and Debt Advice (Scotland) Bill as amended at Stage 2 

(SP Bill 34A) 

 

 

 2  

THE BILL 

Overview 

5. The Bill comprises of 55 sections and 4 schedules. Sections are arranged under the 

following headings: 

 Advice and education 

 Payments by debtor following sequestration 

 Sequestration where debtor has few assets 

 Moratorium on diligence 

 Application for sequestration 

 Administration of estate 

 Discharge following sequestration 

 Records 

 Functions of sheriff and Accountant in Bankruptcy in sequestration 

 Review of decisions made by Accountant in Bankruptcy 

 Miscellaneous amendments  

 General 

 Schedules 

COMMENTARY ON SECTIONS 

Advice and education 

6. Sections under this heading make provisions for debtors to receive mandatory advice 

from an approved money adviser before making an application to enter into sequestration and for 

a specific group of vulnerable debtors to receive targeted financial education, to help improve 

their awareness of the underlying causes of financial difficulty and improve their ability to better 

manage their finances and reduce the burden of debt.  

Section 1 – Sequestration of estate of living debtor: money advice 

7. This section amends the 1985 Act to add a new section 5C (‗Money advice‘), a new 

section 5(4BA) and a new section 5(2B)(ba). These changes provide that an application for 

sequestration by a debtor can only be made if the debtor has been given advice on their financial 

circumstances, the effect of the proposed sequestration and the process of application for 

sequestration by a ‗money adviser‘.  The application must now include a declaration by the 

adviser that advice has been given.  Section 5C(2) also provides for a definition of who can act 

as a money adviser to be prescribed by regulations.  A similar process is in place for money 

advice under the Debt Arrangement Scheme under the Debt Arrangement and Attachment 

(Scotland) Act 2002 (asp 17).  

746



This document relates to the Bankruptcy and Debt Advice (Scotland) Bill as amended at Stage 2 

(SP Bill 34A) 

 

 

 3  

Section 2 – Financial education for debtor 

8. This section inserts a new section 43B (‗Financial education‘) into the 1985 Act which, 

when implemented by regulations about the appropriate courses, will provide for debtors whose 

financial history and circumstances identify them as being particularly vulnerable to problems 

arising as a result of recurring debts (according to the criteria in section 43B(2) and (3)), to be 

required to receive a course of targeted financial education. The content, format and delivery of 

the targeted financial education will be set out in regulations. 

Payments by debtor following sequestration 

Section 3 – Debtor’s contribution: common financial tool 

9. This section inserts a new section 5D into the 1985 Act which gives the Scottish 

Ministers the power to provide in regulations for a common financial tool for calculating the 

method used to assess the debtor‘s income, the amount allowed to the debtor for expenditure and 

the amount of the debtor‘s contribution (if any). An individual debtor is required to undertake to 

pay the contribution determined by the common financial tool in applying for sequestration or 

where the debtor did not apply for sequestration in the assessment following sequestration by a 

creditor.  The 2002 Act is also amended to allow the tool to work with the DAS scheme.   

Section 4 – Debtor contribution order 

10. This section inserts 8 new sections to create a ‗debtor contribution order‘, a single method 

for fixing the payments of a debtor‘s contribution.  A debtor contribution will be set in each case, 

even if the contribution payable is assessed at nil. This will allow the trustee to make a variation 

to the contribution if the debtor‘s circumstances change within the 48 month period. Section 32B 

introduces a standard period of 48 months for most contributions taken from a debtor‘s income 

following sequestration, subject to the ability to seek a variation to reduce or increase the amount 

of contributions in section 32E (‗variation and removal of debtor contribution order by trustee‘).  

As at present, contributions from income can continue past the discharge of the debtor.   There is 

provision for the contribution period to be shortened or ended if the debtor is able to pay all 

creditors, fees and statutory interest or if assets are sold to add funds to the sequestration bank 

account. 

11. Section 32BA provides for direct review and appeal of a debtor contribution order 

including timescales and expiry periods in relation to this process. The debtor, trustee or any 

interested party can request that the Accountant in Bankruptcy review its decision. If dissatisfied 

with the result of the review then a trustee or the debtor can appeal to the sheriff. Section 32C 

orders the debtor to pay to the trustee any contribution which is more than zero and has been 

fixed by the Accountant in Bankruptcy or varied by the trustee.  

12. Section 32D makes provision for a mechanism as in the DAS scheme for contributions to 

be deducted directly from earnings by way of employers and third parties, by the debtor giving 

the employer or third party an instruction, or by the trustee giving a direct instruction to the 

employer or third party if the debtor fails to pay contributions in respect of 2 payment intervals. 

Under section 32D(7), Scottish Ministers may by regulations make provision for the form to be 

used, how that instruction affects the recipient and the consequences of failing to comply with 

the instruction. 
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13. As at present, a review of the contribution amount can be sought at any time, under the 

Bill from the trustee, with provision for review where AiB is the trustee and appeal to the sheriff.  

Provisions on application, variation and the consequences of a debtor contribution order are set 

out here.  This replaces income payment orders under section 32(2) of the 1985 Act.  As at 

present for income payment orders, a debtor contribution order can be made irrespective of the 

statutory protection on bankruptcy for pension rights under sections 11 and 12 of the Welfare 

Reform and Pensions Act 1999. 

14. The new section 32F (payment break), introduces the possibility of a debtor paying 

income in sequestration to seek a payment break of up to 6 months.  Regulation 37(1)(h), (3) and 

(4) of the DAS Regulations provide for a payment break for debtors who have a debt payment 

programme in place.  The Bill will provide for a similar payment break which could be for up to 

6 months, with the period of the contribution extended accordingly.  

Sequestration where debtor has few assets 

Section 5 – Debtor application 

15. This section amends section 5 of the 1985 Act (‗Sequestration of estate of living or 

deceased debtor‘), in order to provide for the replacement of the current low income, low asset 

route in to bankruptcy (as set out in sections 5(2B)(c)(ia) and 5A of the 1985 Act and the 

Bankruptcy (Scotland) Act 1985 (Low Income, Low Asset Debtors etc.) Regulations 2008 (SSI 

2008/81)) with a new ‗minimal asset process‘ (‗MAP‘) for debtor applications under the 1985 

Act, which is intended to provide debt relief to debtors who have limited assets.  It allows 

discharge of the debtor after 6 months, but is subject to eligibility criteria and restrictions on the 

debtor. 

16.  This section also inserts, before Schedule 1 to the 1985 Act, a new Schedule A1 to 

provide for the application of the Act to ‗minimal asset‘ debtors, AiB‘s duty to consider whether 

it ceases to apply, the debtor‘s right of appeal against such a decision and modification of certain 

provisions of the Act in order to provide for the operation of the MAP. 

Section 6 – Circumstances where Accountant in Bankruptcy appointed as trustee 

17. This section amends section 2 of the 1985 Act (‗appointment and functions of trustee in 

sequestration‘) in order to provide for AiB to be deemed the trustee in sequestration in all cases 

where the debtor meets the eligibility criteria for the ‗minimal asset‘ process and where AiB 

awards sequestration of the debtor‘s estate, as at present for low income, low asset debtors. 

Section 7 – Discharge, conditions etc.  

18. This section inserts 3 new sections, section 54C disapplying the discharge procedures for 

‗minimal asset‘ cases (which are discharged automatically subject only to being transferred into 

ordinary sequestration under the arrangements in new Schedule A1), section 55A (‗Discharge 

under section 54A: conditions‘) and section 55B (‗Section 55A: sanctions). These sections 

provide that a debtor awarded sequestration on a ‗minimal asset‘ basis is subject to a post-

bankruptcy restriction. The restriction will last for a period of 6 months from the date of the 

debtor‘s discharge and will impose the following obligations on the debtor: 
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a. The debtor (either alone or jointly with another person) must not obtain credit either of 

£2,000 or more; or of any amount, where at the time of obtaining credit, they have debts 

of £1,000 (or such other sum as may be prescribed) or more – unless they  inform the 

person from who they are obtaining credit that they are subject to a post-bankruptcy 

restriction; and 

b. The debtor must disclose to those they wish to do business with, the name (or trading 

style) under which the debtor was sequestrated. 

19. The effect of a breach of the restriction during the 12 month period is that AiB will 

extend the restriction for a further 12 months and any further breach during the extended period 

(from 12 to 24 months following the date of discharge) will amount to an offence. 

Moratorium on diligence 

Section 8 – Moratorium on diligence 

20. This section inserts into the 1985 Act provisions for a moratorium on diligence to apply 

on giving notice of intention to apply in relation to sequestration, a protected trust deed or a debt 

payment programme.  It also applies to other bodies, such as trusts and partnerships, that can be 

sequestrated under the 1985 Act. 

21. Section 4A provides that, on receipt of written notice of an individual‘s intention to apply 

for sequestration, the AiB must, without delay, enter the individual‘s name into the register of 

insolvencies and/or the DAS register (as appropriate).  

22. Section 4C provides that, once the individual‘s name has been entered into either the 

register of insolvencies or the DAS register, then regardless of the debt relief or debt payment 

solution for which they intend to apply, they will be protected by a moratorium on diligence for a 

period initially of 6 weeks, where after this will extend to give time for the respective application 

to be processed. In this context, ‗a moratorium on diligence‘ means that diligence, including 

arrestment, money attachment, interim attachment or attachment of the individual‘s estate cannot 

have effect during the period for which the moratorium is in place. Only one intimation can be 

given and, therefore, only one moratorium applied for within a 12 month period. In certain cases 

the moratorium does not protect the debtor from diligence which has already reached an 

advanced stage. In particular it is competent to auction an article which has been attached under 

the DAS scheme where notice has been given to the debtor under section 27(4) of the 2002 Act 

or the article has been removed, or notice has been given under section 53 of that Act. 

Furthermore it is competent to implement a decree of forthcoming or implement a decree or 

order for sale of a ship (or share of it) or cargo. 

23. Section 4D sets out the detailed provision for the period during which the moratorium 

will be in place, in different circumstances, for example when an individual has requested a 

review of a decision by AiB.  

Application for sequestration 

24. Sections under this heading make provisions in relation to the process by which a debtor 

may apply for sequestration, in order to ensure that the debtor is fully aware of the requirement 
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for them to cooperate with their trustee during the bankruptcy process.  They also make changes 

to the administration of debtor applications to improve the overall efficiency of the process.  

Section 9 – Statement of undertakings 

25. Subsection (1) of this section inserts a new section 2(8) of the 1985 Act. It imposes an 

obligation on the trustee to provide to a debtor sequestrated on a court petition with a ‗statement 

of undertakings‘, to be signed by the debtor. The Scottish Government intends that the statement 

of undertakings will make clear to the debtor that failure to sign or comply with the requirements 

in place under the 1985 Act as set out in the terms of the statement of undertakings could mean a 

delay in the debtor‘s discharge from bankruptcy.  

26. Subsection (2) provides that the debtor in a debtor application must give a statement of 

undertakings including an undertaking to pay any contribution the debtor might be required to 

make after a determination using the common financial tool to be provided for under new section 

5D of the 1985 Act added by section 3 of the Bill.  This undertaking must be submitted with the 

application, in a form to be prescribed by regulations (under the power added by section 34 of 

the Bill). 

Section 10 – Debtor application: incomplete or inappropriate application 

27. This section amends the 1985 Act by inserting 2 new sections, section 11A (‗Debtor 

application: incomplete application‘) and section 11B (‗Refusal of debtor application: 

inappropriate application‘). They apply where AiB either find that a debtor‘s application has not 

been fully completed or consider that an award of sequestration may not be appropriate in the 

circumstances of the case.  They effectively restate provision currently in regulation 14 of the 

Bankruptcy (Scotland) Regulations 2008—the opportunity is being taken to put these provisions 

on the face of the primary legislation.  They require AiB either to notify the debtor of any further 

information which may be required or of any fee not submitted within 21 days (or such longer 

period as may be specified) or to notify the debtor of the reason why AiB considers the 

application to be inappropriate. 

Section 11 – Sequestration: application by executor 

28. This section amends sections 5, 6B, 8A, and 12 of the 1985 Act to remove from the 

sheriff court the process whereby an executor of a debtor‘s estate, aware that the debtor was 

insolvent, would petition to make the deceased debtor‘s estate bankrupt.  It transfers that process 

to AiB, with the effect that the process will be altered to a debtor application to AiB.  

29. A new subsection 8A(2B) clarifies that the period of time, by the end of which the 

executor will become liable for the deceased debtor‘s debts, should be 12 months from the day 

on which the executor knew or ought to have known that the estate was absolutely insolvent and 

likely to remain so. 

750



This document relates to the Bankruptcy and Debt Advice (Scotland) Bill as amended at Stage 2 

(SP Bill 34A) 

 

 

 7  

30. This section amends section 10A of the 1985 Act to insert, after subsection (3), three new 

subsections in order to create a power, in the narrow circumstances where a sheriff has directed 

AiB to dismiss a debtor application under section 10A(3) of the 1985 Act, for AiB to recall that 

debtor application (i.e. where sequestration has been awarded on the debtor application). This 

section also makes provision for the consequences of such a recall.  

Section 12A – Debtor’s bank account  

31. Section 12A provides for when the trustee knows, or becomes aware, of any estate vested 

in the trustee which comprises funds held by an ―appropriate bank or institution‖ (i.e. defined in 

the 1985 Act as able to take deposits).  The trustee must serve a notice on the appropriate bank or 

institution and provide sufficient information to them to identify the debtor and the relevant 

account/s. The effect is to inform the bank or institution of the sequestration. The trustee is not 

however entitled to a remedy against transactions made on relevant funds in those accounts 

before receipt of the notice.  

Administration of estate 

Section 13 – Submission of claims to trustee 

32. This section amends section 48 of the 1985 Act (‗Submission of claims‘) in order to 

introduce a requirement that creditors should submit claims within a period of not more than 120 

days after the trustee has given notice to creditors inviting them to submit claims, unless there is 

a reasonable explanation.  If a creditor does not submit their claim before this deadline, they will 

be expected to explain why this was not possible or risk losing a dividend. This is additional to 

the current time limits in respect of meetings and accounting periods.   

Section 14 – First accounting period 

33. Section 52 (‗Estate to be distributed in respect of accounting periods‘) of the 1985 Act 

provides for the payment of interim dividends on the basis of accounting periods – essentially 12 

month periods, subject to variation in various circumstances. This section amends that provision 

in order to allow the trustee to make a dividend payment to creditors at an earlier stage in the 

administration, should sufficient funds be ingathered.  This would be done by shortening 

accordingly the first accounting period under the 1985 Act for the administration of the estate. 

Section 15 – Vesting of estate after sequestration 

34. This section amends section 31(5A) (about the reinvestment of non-vested contingent 

interests, such as an expectation to inherit under a will) and section 32(10) (the meaning of 

‗relevant date‘ for purposes of vesting etc.) of the 1985 Act.  It extends the period for which 

acquirenda, i.e. property or rights acquired or received by the debtor after the date of 

bankruptcy, at present up to the debtor‘s discharge, which would have vested in the trustee had it 

been part of the estate on the date of sequestration, transfers to the trustee for the benefit of 

creditors.  It will under the Bill fall to the trustee for up to 4 years from the date of sequestration. 

The same will apply to non-vested contingent interests, such as legacies under a will, the right to 

which will reinvest in the debtor at the end of a similar 4 year period. 

Section 12 – Concurrent proceedings for sequestration: recall 
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Discharge following sequestration 

Section 16 – Discharge of debtor 

35. This section replaces section 54 of the 1985 Act (‗Automatic discharge of the debtor‘) 

with 3 new sections to replace the existing process whereby a trustee is required to apply to the 

sheriff to defer an automatic discharge, with a new process whereby the trustee (for cases where 

AiB is not the trustee) must prepare and send a report to AiB without delay after 10 months from 

when sequestration was awarded. The report will include information on the debtor‘s assets, 

liabilities, financial and business affairs. It will also contain information on the conduct of the 

debtor and whether they have cooperated with their trustee, and complied with the statement of 

undertaking. Section 64 of the 1985 Act sets out the debtor‘s responsibilities in cooperating 

generally in sequestration—failure to take every practicable step necessary to enable the trustee 

to perform the trustee‘s functions under the Act can result in the debtor having to appear before 

the sheriff to explain non-compliance resulting in a fine or imprisonment. 

36. The trustee must also send a copy of the report to the debtor and all known creditors to 

allow them to make representations within 14 days to AiB. Any decision by AiB to grant 

discharge will be able to be reviewed by AiB and then appealed by the trustee or any creditor to 

the sheriff.  Equally, any decision by AiB to refuse to grant discharge will be able to be reviewed 

by AiB and then appealed to the sheriff (see section 54B). 

37. For cases where AiB is the trustee, the new section 54A (‗Discharge where Accountant in 

Bankruptcy the trustee‘) provides that AiB should, instead of applying, intimate a report to the 

debtor and any creditor, together with a proposal for whether discharge is to be granted.  The 

parties will be able to make representations to AiB within 14 days, as above, after which AiB 

must award or refuse discharge.  That award or refusal is to be appealable to the sheriff as with a 

decision on an application.  The decision will not take effect until the 14 day period has elapsed.  

Further provision is also made in section 54B for reviews and appeals under these sections. 

Section 17 – Repeal of discharge on composition 

38. This section repeals section 56 (‗discharge on composition‘), section 56K (‗effect of 

discharge on approval of offer of composition‘) and schedule 4 of the 1985 Act. Changes made 

by this section provide for the removal from sequestration of the option for the debtor to propose 

a composition settlement (a debt relief settlement where debtors must offer partial repayment of 

no less than 25 pence in the pound) with the creditors in return for a final discharge of their 

claims.   

Section 18 – Deferral of discharge where debtor cannot be traced 

39. This section inserts 4 new sections after section 54C of the 1985 Act (inserted by section 

7 as noted above), in order to create a requirement on trustees to act in a prescribed way, in 

circumstances where the debtor‘s whereabouts cannot be ascertained and the trustee is, therefore, 

unable to carry out their usual functions.  

40. The new section 54D provides that, if the trustee is unable to ascertain the debtor‘s 

whereabouts, the trustee must submit to AiB, no sooner than 8 months and no later than 10 
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months after the date of award of sequestration, a notice to the effect that, despite investigation 

into the debtor‘s whereabouts, the trustee has been unable to locate the debtor.  If AiB is satisfied 

that it would not be reasonably practicable for the trustee to continue to search for the debtor, 

then AiB will issue a certificate deferring the debtor‘s discharge indefinitely.  

41. If AiB issues such a certificate then section 54E allows the trustee to apply to AiB to 

resign from office, no later than 6 months after the indefinite discharge has been agreed.  

However, should the debtor be traced before this application is made, the trustee should continue 

to administer the case as nominated.  Where a trustee wishes to resign under the above 

circumstances, and the trustee has satisfied AiB that the trustee has attempted to trace the debtor 

and that it is not practical or cost effective to continue the search, AiB must agree to the 

resignation of the trustee and AiB becomes trustee.  The costs incurred in the administration of 

the case, prior to the case being transferred to AiB, are to lie with the original trustee. Thereafter, 

should the debtor be traced, the trustee will be able to submit a claim in the sequestration. 

42. Section 54F provides for where the debtor subsequently makes contact and is cooperating 

with the administration of the estate. In such cases, the trustee, being satisfied that the debtor has 

made a full and fair surrender of the debtor‘s estate, including a full disclosure of financial and 

business affairs and the provision of any relevant account or other documentation related thereto, 

must send a report in accordance with section 54(5) to the AiB, no later than 10 months after the 

debtor makes contact or is traced by the trustee. This means that the report must include 

information about the debtor‘s assets, liabilities, financial affairs and business affairs as well as 

their conduct in relation to the sequestration. The trustee will consider the report and any 

representations made before deciding on whether to grant discharge or not.   

43. Section 54G provides for the debtor or any creditor to be able to apply for a review of any 

decision by AiB to refuse to discharge a debtor under section 54F and for onward appeal to the 

sheriff.  If a sequestration has been granted wholly inappropriately, the debtor may retain their 

usual rights to recall the sequestration (now exercisable at any time). 

Section 19 – Unclaimed dividends and unapplied balances 

44. This section amends section 57 (‗Discharge of trustee‘) of the 1985 Act in order to 

simplify the process and specify that all unclaimed funds should paid to AiB who will then 

consign or otherwise manage the funds and return the funds to the public purse on expiry of the 

specified 7 year period as at present.   

Section 20 – Assets discovered after trustee discharge: appointment of trustee 

45. This section inserts 3 new sections. The new section 58B enables AiB to reappoint the 

previous trustee in a sequestration where after the trustee’s discharge, but before the expiry of 5 

years from the date of sequestration, assets valued at £1,000 or more are identified that would 

have vested in the trustee prior to the debtor‘s discharge. Some assets which come to light are 

reclaimable by the trustee for creditors after the discharge of the debtor.  To ensure cases are not 

reopened without good cause under this procedure, section 58B provides that the value of the 

newly identified estate should be greater than the costs for seeking re-appointment as trustee, and 

the potential costs for realising the identified new asset. In order to reopen the sequestration, the 

trustee (including AiB) would have to demonstrate: 
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 the estimated value of the newly identified estate; 

 the reason why the newly identified estate forms part of the debtor‘s estate; 

 the reason why the asset was not recovered;   

 the estimated outlays and remuneration of the trustee following their appointment or 

reappointment; and 

 the likely distribution to creditors following an appointment or reappointment. 

46. Section 58C creates a requirement that the debtor and any other relevant parties should be 

informed that the trustee (or AiB) intends to seek reappointment as soon as practicable after 

reappointment, and reminded of their requirement to cooperate with the trustee in any 

investigation or realisation of assets.  

47. Section 58D enables the debtor or other relevant parties to apply to the sheriff to appeal 

against the reappointment, within 14 days of notification if they disagree with AiB‘s decision to 

reappoint his or herself or another trustee. Should assets be identified more than 12 months after 

discharge, the trustee will only be able to be reappointed with agreement of the sheriff, as per the 

current process. 

Records 

Section 21 – Register of insolvencies 

48. Section 21 amends subsection (1)(b) of section 1A to the 1985 Act (‗Supervisory 

functions of the Accountant in Bankruptcy‘), in order to provide that the form of the register of 

insolvencies will, in future, be governed by regulations made by the Scottish Ministers, instead 

of the Court of Session by act of sederunt.   

49. This section also inserts a new subsection (5), in order to allow certain details to be 

withheld from the register of insolvencies where, in the opinion of AiB, inclusion of any 

information would be likely to jeopardise the safety or welfare of any person. The Scottish 

Government expects that there would be a reference generally on the RoI which will explain 

that: ‗information may be withheld from the register to protect individuals‘. 

Section 22 – Sederunt book 

50. This section amends section 57 (‗Discharge of trustee‘), section 58A (‗Discharge of 

Accountant in Bankruptcy‘), section 62 (‗sederunt book and other documents‘), as well as 

inserting a new Schedule 3A (‗Information to be included in the sederunt book‘).  

51. These changes to the ‗sederunt book‘ or formal records required to be kept by the trustee 

provide that a sederunt book must be sent as an electronic version ‗in such format as the 

Accountant in Bankruptcy may from time to time direct.‘ The intention is that this will allow 

AiB to enable electronic transmission and receipt of documents although trustees may continue 

to hold the sederunt book in any format that they choose, before sending it to AiB, in accordance 

with section 57(1)(b) of the 1985 Act. Whilst the sederunt book will no longer be in a paper 
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‗book‘ format at the time that it is sent to the AiB, the Scottish Government still intends to retain 

the name ‗sederunt book‘ used in the 1985 Act. 

Section 23 – Abolition of certain requirements in relation to Edinburgh Gazette 

52. This section amends section 16 (‗Petitions for recall of sequestration‘) and section 45 

(‗Public examination‘) and repeals section 71 (‗Edinburgh Gazette‘) in order to remove the 

requirement to advertise the award of bankruptcy or appointment of replacement trustees in the 

Edinburgh Gazette. In future, AiB will arrange for the award of bankruptcy or appointment of 

replacement trustees to be advertised in the register of insolvencies. 

Functions of sheriff and Accountant in Bankruptcy in sequestration 

53. These sections make provision for certain miscellaneous bankruptcy notes, currently 

presented to the sheriff court, to be presented to and decided on by AiB instead. 

Section 24 – Application by trustee for direction on matters in sequestration 

54. This section amends section 3(6) of the 1985 Act in order to provide for trustees (except 

for AiB) to be able to apply directly to AiB for directions. If a decision cannot be made, or 

matters are more complex than anticipated or for any other reason, subsection 3A(3) provides for 

AiB to also be able to refer the matter to the sheriff for the sheriff‘s directions. As with the 

sheriff‘s directions, this can be on the handling of the bankruptcy generally and not only on a 

point of law. The trustee, debtor, creditor or anyone having an interest would have the right to be 

heard at the hearing before the sheriff. 

55. Subsection 3A(4) provides that the trustee may apply to AiB for a review of any direction 

under this section. An application for a review must be made within 14 days of the decision 

being made and subsection 3A(7) confirms that a right of onward appeal to the sheriff remains, 

once AiB has reviewed its decision.   

Section 25 – Recall of sequestration by sheriff 

56. This section amends sections 16 (‗Petitions for recall of sequestration‘) and 17 (to be re-

titled, ‗Recall of sequestration by sheriff‘) of the 1985 Act in order to modify the process for the 

recall of bankruptcy.  Where the only ground for recall is that the debtor can pay the debtor‘s 

debt in full (except where the debtor is claiming that the debtor was not apparently insolvent at 

the date of sequestration) application must be made to AiB and not the sheriff—see the new 

provisions made by section 26 of the Bill.  Where appropriate, the final order will be withheld 

until all funds have been distributed to creditors.  

Section 26 – Recall of sequestration by Accountant in Bankruptcy 

57. This section inserts 8 new sections after section 17 of the 1985 Act: 

 section 17A (‗Application to Accountant in Bankruptcy for recall of sequestration‘) 

 section 17B (‗Application under section 17A: further procedure‘) 

 section 17C (‗Interim recall of sequestration by Accountant in Bankruptcy‘) 
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 section 17D (‗Procedure following grant of interim recall of sequestration‘) 

 section 17E (‗Recall of sequestration by Accountant in Bankruptcy‘) 

 section 17F (‗Recall where Accountant in Bankruptcy the trustee‘) 

 section 17G (‗Reference to sheriff‘) 

 section 17H (‗Recall of sequestration by Accountant in Bankruptcy: review and 

appeal‘) 

58. The new section 17A enables AiB to deal with applications for recall on the ground of 

payment of debts in full (after the date of sequestration), and are generally straightforward and 

non-contentious. 

59. Section 17B sets out the procedure and requirement for such an application. The basis for 

a grant of recall by AiB in these circumstances should include payment of the remuneration of, 

and outlays reasonably incurred by, the interim trustee and/or trustee.  Payment of all other costs, 

including the expenses of the creditor, should also be made before recall can be granted. The 

new section 17B, therefore, stipulates that the following conditions should be met before an 

award of recall of sequestration will be granted: 

 within 21 days of service of the notice of application, the trustee (if not AiB, nor the 

applicant) will be required to submit to AiB a current statement of the debtor‘s assets 

and liabilities and a statement of the debtor‘s affairs; 

 the trustee will be required to submit to AiB a statement stating whether in the 

trustee‘s opinion the debtor can pay his or her debts in full, including the payment of 

any remuneration, outlays and expenses;  

 the trustee will be required to notify all known creditors of the application before the 

end of a 7 day period beginning with the day on which the application for recall was 

made;  

 the trustee will be required to submit any claim for payment of outlays (reasonably 

incurred) and remuneration along with the statement of the debtor‘s assets and 

liabilities; 

  where the trustee is the applicant, the statement of the debtor‘s assets and liabilities 

and the statement of the debtor‘s affairs, together with the statement as to whether 

the debtor can pay his or her debts in full should be submitted with the application; 

and 

  if any claims are made by a creditor during the 14 day period the trustee should 

submit an updated statement of assets and liabilities to AiB.  

60. Section 17C makes provision for AiB to be able to grant an interim award of recall from 

sequestration on the basis that AiB is satisfied that the debtor has sufficient funds to pay the 

debts in full.  Subsection (2) stipulates that the decision to grant an interim award of recall 

should be made on the basis of the information provided in the application and by the trustee, 

representations made by those upon which a copy application has been served and any other 

interested party. The effect of interim recall is not the same as that of recall; in particular, the 

estate of the debtor will remain sequestrated.   
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61. Following the granting of an interim award of recall, section 17D places a requirement on 

the trustee to distribute the sums due to creditors, make payment of remuneration and outlays of 

the trustee, pay relevant expenses and reinvest appropriate sums in the debtor within 6 weeks or 

other period (which may be prescribed by regulations) of the date of the interim order. Within 6 

weeks of the granting of the interim order, the trustee should confirm to AiB if all debts and 

other relevant payments have been made. AiB should then decide whether recall should be 

granted. The trustee should also be able to seek an extension of 4 weeks (or such other period as 

may be prescribed). 

62. Section 17E makes provision for AiB to be able to grant an award of recall. This must be 

on the basis that all the debts have been paid and that all other payments have been made 

including payment of outlays, remuneration and expenses. The effect of recall granted by AiB is 

the same as that provided for in section 17(4) and (5) of the 1985 Act. If an application has been 

made but the trustee has not confirmed that there has been payment of all the sums due within 

the relevant period (6 weeks, or extended) the sequestration will continue.  

63. Section 17F makes provision for applications to be made to AiB for recall in cases where 

AiB is the trustee where the grounds are that the debts have been paid in full. Once an 

application is made under this section AiB will thereafter have similar functions to the trustee 

(where not AiB) in relation to ascertaining whether or not there are sufficient funds and ensuring 

that payment is made.  

64. Subsection 17F(2) creates a requirement for AiB to notify known creditors.  

65. Subsection 17F(5) requires AiB to make a determination of the fees and outlays which 

should be calculated in accordance with section 69A of the 1985 Act, which determination must 

be made at or prior to the determination as to whether to grant an award of recall and should be 

subject to appeal to the sheriff, whose decision will be final.  

66. Subsection 17F(6)(a) specifies that AiB must be satisfied that the debtor can pay his or 

her debts in full before granting an award of recall.  

67. If an order for interim recall is granted, then subsection 17F(7) requires AiB (as trustee) 

to then make payment to creditors and make all other relevant payments within 6 weeks of that 

decision and be required to recall the award of sequestration as soon as payment is made, or at 

the latest within 6 weeks of the date of the decision to grant interim recall.  

68. Section 17G enables AiB to refer the application to a sheriff for consideration under 

section 17 of the 1985 Act in cases where the AiB considers it appropriate at any time until recall 

is granted.  

69. Section 17H provides that either the debtor, a creditor, the trustee or any person with an 

interest may apply to AiB for a review of  certain decisions related to the grant or refusal to grant 

recall. An application for a review must be made within 14 days of the decision being made.  
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70. Section 17H(5) makes provision to enable determinations made by AiB in relation to 

recall, including decisions whether to grant or refuse an order for interim recall and recall, to be 

appealed to the sheriff, including once AiB has reviewed its decision. Appeals must be made 

within 14 days of the date of the review decision.  The debtor, trustee and any creditor or other 

person having an interest may appeal. In the case of an appeal against the decision of AiB in 

relation to interim recall, subsection 17H(7) enables the sheriff to remit the case to AiB, who 

should then continue to deal with the application. 

71. The sheriff retains the general power to consider recall in all other cases, and there 

remains a right of appeal to the sheriff where AiB has determined whether the award of 

sequestration should be recalled. 

Section 27 – Appointment of replacement trustee 

72. This section provides that the existing section 25 of the 1985 Act should be replaced by 3 

new sections, a new section 25 (‗Appointment of replacement trustee‘), section 25A 

(‗Applications to Accountant in Bankruptcy: procedure‘) and section 25B (‗Applications and 

appeals to sheriff: procedure‘).  

73. The new section 25 provides that, on the election of a replacement trustee, the original 

trustee should immediately make a report of the proceedings at the statutory meeting to AiB 

instead of to the sheriff. If AiB was the original trustee, the report is made to the sheriff.  If there 

are no objections, which must state the grounds for objection, then AiB is required to declare the 

elected person appointed. 

74. Section 25A provides that any person who wishes to object to the election of the 

replacement trustee under this procedure should submit their objections to AiB, at which point 

AiB is to make clear to the other parties that they have the right to make written representations, 

and then to make a decision. If there is an objection to AiB‘s decision then the trustee, the 

objector or any other interested person may apply to AiB for a review of its decision. An 

application for a review must be made within 14 days of the decision being made. Section 

25A(8) confirms that the right of onward appeal to the sheriff remains, once AiB has reviewed 

its decision.   

75. Section 25B places similar duties on the sheriff as at present under section 25, i.e. it sets 

out the procedure for hearing objections. This section only applies in cases where a person is 

appealing a decision by AiB, under the new subsection 25A(8) or where AiB itself has an 

objection under the new subsection 25(3)(b). The sheriff must make clear to other parties that 

they have the right to make written representations (in the same way as AiB must under section 

25A). 

76. This section also at subsection (2) amends section 28 of the 1985 Act (resignation and 

death of trustee) to substitute the current application to the sheriff where there is no election of a 

new trustee following the resignation or death of the trustee, with an application to AiB.  An 

application by an eligible person to be appointed trustee can be made to AiB within 14 days, 

failing which AiB will become trustee.  This section is not relevant where AiB was originally 

trustee as the role will not fall vacant for these reasons. 
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Section 28 – Replacement of trustee acting in more than one sequestration  

77. This section provides that the existing section 28A of the 1985 Act should be replaced by 

two new sections, a new section 28A (‗Replacement of trustee acting in more than one 

sequestration‘) and section 28B (‗Determination etc. under section 28A: review‘). This section is 

not relevant where AiB is the trustee as the role will not fall vacant. 

78. Section 28A removes the requirement to petition the Court of Session for removal of the 

trustee from office and instead enables AiB to appoint someone to be trustee directly.  

Subsection 28A(6) places a duty on AiB to notify its decision to the former trustee, the debtor, 

any creditor known to AiB and each sheriff who awarded sequestration.  

79. The new section 28B provides that any person listed under subsection 28A(6) (i.e. the 

former trustee, the debtor etc.) will be able to ask AiB to review its decision within 14 days of 

making and notifying the decision and, if they are not satisfied with the result of AiB‘s review, to 

appeal the result by a single petition to the Court of Session, if the appeal relates to two or more 

sequestrations that were awarded in different sheriffdoms or, otherwise, to the sheriff with 

jurisdiction.  

Section 29 – Removal of trustee and trustee not acting 

80. This section amends section 29 of the 1985 Act in order to provide for AiB to be able to 

deal with the removal of a trustee. AiB will look at the application to remove the trustee and will 

make the necessary order required under revised section 29(1)(b) of the 1985 Act and, if 

subsequently required, revised section 29(3).  

81. New section 29(3A) provides that the trustee, the commissioners or any creditor may 

apply to AiB for a review of any decision of AiB to raise an order to remove a trustee from 

office.  An application for a review must be made within 14 days of the decision being made. 

New section 29(3C)(a) and (b) provides that AiB must on receipt of an application for review 

take into account any representations made by an interested person within 21 days of the 

application being made.  Thereafter AiB must confirm, amend or revoke their decision within 28 

days of the application being made. Section 29(4) confirms that the right of onward appeal to the 

sheriff remains, once AiB has reviewed its decision. AiB can also refer a case to the sheriff for 

direction before making any order or declaration. An application for review of a decision cannot 

be made if the matter has been referred to the sheriff for direction. 

Section 30 – Contractual powers of trustee 

82. This section amends section 42 (‗Contractual powers of trustee‘) of the 1985 Act in order 

to provide that applications to request a longer period in which to adopt or refuse a contract 

entered into by the debtor should be submitted to AiB for a decision instead of the sheriff (unless 

AiB is the trustee), with recourse to the sheriff on appeal.  AiB can also refer a case to the sheriff 

for direction before making any order or declaration. An application for review of a decision 

cannot be made if the matter has been referred to the sheriff for direction. 
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Section 31 – Bankruptcy restrictions order 

83. This section replaces the existing section 56A with a new section (‗Bankruptcy 

restrictions order‘) in order to give AiB, instead of the sheriff, the power, upon conclusion of an 

investigation, to make a bankruptcy restrictions order. Bankruptcy restrictions orders impose 

certain restrictions on a debtor where there has been a level of misconduct by the debtor either 

before or after the date of bankruptcy, as described in section 56B of the 1985 Act. The 

restrictions remain in force after the date of discharge for periods varying between 2 and 15 

years, depending upon the severity of the misconduct. The new sections 56A(3) and 56A(4) will 

enable representations to be made by the debtor to AiB.  

84. Section 56E(3) provides that if the debtor wishes to object to a bankruptcy restrictions 

order, they should apply to AiB to annul its decision. Section 56E(7) confirms that the right of 

onward appeal to the sheriff remains, once AiB has taken its decision. A sheriff may make an 

order providing that a debtor is unable to make another annulment application under subsection 

(3) for a period specified in the order. 

Section 32 – Conversion of a protected trust deed into sequestration 

85. This section amends section 59A of the 1985 Act, in order to transfer, from the sheriff 

courts to AiB, powers in relation to such orders to convert protected trust deeds
2
 into 

sequestrations as are required to be made under that section. ‗Member State liquidator‘ for these 

purposes includes trustees in bankruptcy or the equivalent in personal insolvency in other EU 

Member States. 

Section 33 – Power to cure defects in procedure 

86. This section modifies section 63 of the 1985 Act, in order to allow applications to AiB to 

cure certain, but not all, defects which could previously be remedied under section 63 of the 

1985 Act by the sheriff. Section 63A(4) specifies that the process involves notifying any 

interested parties and giving them the opportunity to make representations. The sheriff‘s power 

is restricted accordingly, save in relation to documents lodged with or issued by, or time limits in 

relation to proceedings before the sheriff, but an order of AiB under section 63B(4) is subject to 

appeal to the sheriff, which will be final. The defects which can be remedied are as follows: 

 any clerical or incidental error in any document 

 to waive any failure to comply with any time limit in the 1985 Act, where there is no 

specific provision in or made under the Act about how failure to adhere to the 

timescale should be dealt with. 

                                                 
2
 Protected trust deed - A trust deed is a form of insolvency by which a debtor transfers estate to a trustee to be 

realised for the benefit of creditors.  A trust deed may be protected as long as a majority in number or a third in 

value of creditors do not object to its terms.  Once protected, the terms of the trust deed becoming binding on all 

the creditors. 
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Section 34 – Regulations: applications to Accountant in Bankruptcy etc. 

87. This section inserts a new section 71C (‗Regulations: applications to Accountant in 

Bankruptcy etc.‘) after section 71B in the 1985 Act in order to provide, for the Scottish 

Ministers, a power to make, by regulations, provision in relation to the procedure to be followed 

in relation to an application to or decision by AiB (insofar as this is not provided for in the 1985 

Act). Regulations made under this section will make provision for such matters as the format and 

content of documents required for an application, including for instance the form of the debtor 

application and the statement of undertakings to be provided by the debtor or the discharge 

report to be provided by the trustee (certain specific powers in the 1985 Act have also been 

repealed).  This partly also replaces the inherent powers of the courts to make rules of court for 

the disposal of cases. 

Section 35 – Valuation of debts depending on contingency 

88. This section amends paragraph 3 of Schedule 1 to the 1985 Act to enable creditors to 

apply to AiB, instead of the sheriff, to place a value on a contingent debt in order that the 

creditor may be able to claim that value in the sequestration. Paragraph 3(6) makes provision for 

appeal to the sheriff. AiB can also seek direction from the sheriff.  A decision cannot be appealed 

if the matter has been referred to the sheriff for direction. 

Review of decisions made by Accountant in Bankruptcy 

89. These sections provide that prior to any opportunity to appeal to the sheriff from certain 

decisions of AiB, the party who wishes to appeal must ask AiB to review the matter in question. 

The new review process extends to decisions AiB makes which are currently appealable to the 

sheriff, with certain exceptions. Those entitled to appeal may do so after AiB reviews a decision, 

even if that person did not ask for the original determination to be reviewed (i.e. a creditor may 

ask for an appeal of AiB‘s reviewed decision even if the debtor asked for the review). 

Section 36 – Review of decisions about interim trustee 

90. This section modifies sections 13A (‗Termination of interim trustee‘s functions when 

interim trustee is not appointed as trustee‘), 13B (‗Termination of Accountant in Bankruptcy‘s 

functions where not appointed as trustee‘) and 18 (‗Interim preservation of estate‘). An interim 

trustee is usually (although not always) appointed on the basis of a creditor petition, for example 

when the creditor believes that action needs to be taken quickly in order to safeguard the debtor‘s 

estate. Later in the process, AiB may decide to appoint the interim trustee as trustee or to 

terminate the interim trustee‘s functions and appoint a different trustee. This section enables an 

interim trustee who has not been appointed as trustee to apply to AiB for a review of its decision. 

Section 37 – Review of decision not to award sequestration  

91. This section modifies section 15 of the 1985 Act (‗further provisions relating to award of 

sequestration‘) in order to make provision for the debtor and concurring creditor to apply to AiB 

for a review of its decision not to award bankruptcy on a debtor application within 14 days. 

761



This document relates to the Bankruptcy and Debt Advice (Scotland) Bill as amended at Stage 2 

(SP Bill 34A) 

 

 

 18  

Section 38 – Review of decisions about replacement trustee 

92. This section modifies section 26A of the 1985 Act (‗Accountant in Bankruptcy to account 

for intromissions‘) in order to enable a party to apply to AiB for a review of its decisions  about 

discharging AiB in relation to AiB acting as trustee.  

Section 39 – Review of decisions about adjudication of creditor’s claims 

93. This section modifies section 49 of the 1985 Act (‗adjudication of claims‘). Under section 

49, where AiB is the trustee, then AiB will consider creditors‘ claims, on the basis of the 

information provided, and make an adjudication about the amount of debt which is due to each 

creditor, either agreeing each claim in whole or in part or rejecting it if they do not consider that 

it is valid. This section makes provision for creditors and debtors to apply to AiB for a review of 

its decision as trustee regarding its adjudication of creditors‘ claims under section 49(1) or (2). 

Section 49(6E) provides that only a debtor with a pecuniary interest in the outcome can appeal.  

Section 40 – Review of decision about discharge of trustee 

94. This section amends section 57 of the 1985 Act (‗Discharge of trustee‘) in order to make 

provision for interested parties to apply to AiB for a review of its decision to grant, or refuse, 

discharge of the trustee. The interested party (i.e. the trustee, the debtor and any creditor who has 

made representations) can ask AiB to review the decision within 14 days of the decision being 

made. Where there has been a review, the date of the review decision is to be the date the 

discharge decision is effective from and the initial discharge will be postponed until the 14 day 

review request period has elapsed.  

Miscellaneous amendments 

95. Sections 41 to 48 make miscellaneous amendments to the 1985 Act, some of which give 

effect to points raised by the Scottish Law Commission in their consultation on consolidation of 

the 1985 Act.   

96. The changes include removing the criminal offence for failure to return a statement of 

assets and liabilities (section 41(2)(a)(i)); clarifying the date of renewal of the effect of 

sequestration as an inhibition or freezing diligence (section 44); making clear an action for 

division and sale or vacant possession can provide for a decision of the sheriff on whether a 

trustee in sequestration is entitled to dispose of the family home (section 45); purely declaratory 

provision to make clear in the scheme of the 1985 Act that student loans are not written off in 

sequestration (section 46); increasing from £500 to £2000 the amount of credit which can be 

obtained by an undischarged bankrupt before they are required to disclose that status on 

obtaining that credit (section 47); and repealing provision for Bankruptcy Restriction 

Undertakings (section 48).   

Debt arrangement schemes: extension to non-natural persons and fees 

97. Section 48A makes provision so the DAS scheme under the 2002 Act is available to a 

wider group, specifically legal persons (other than companies, limited liability partnerships and 

certain other bodies).  It allows regulations to be made in respect of a Business DAS solution, 

762



This document relates to the Bankruptcy and Debt Advice (Scotland) Bill as amended at Stage 2 

(SP Bill 34A) 

 

 

 19  

and makes clearer provision to allow controls on the remuneration of money advisers and 

payment distributors acting in relation to DAS.   

General  

Section 50 – Ancillary provision 

98. This section has the effect of creating a power to make supplementary, incidental, 

consequential, transition, transitory or savings provisions by order made by the Scottish 

Ministers for the purposes of or in connection with provisions made in or under the Bill.  The 

order is subject to the negative resolution procedure of the Scottish Parliament, unless the 

instrument modifies another enactment such as an Act (including this Bill) in which case it is 

subject to the affirmative resolution procedure. 

Schedules 

Schedule 1 (‘minimal asset’ debtors with few assets) 

99. Schedule 1 is introduced by section 5(2) and introduces a new Schedule A1 (‗Debtors to 

whom section 5(2ZA) applies: application of Act‘) to provide for the application of the Act to 

‗minimal asset‘ debtors.  It includes provision for how that ‗minimal asset‘ status modifies 

sequestration for the operation of the MAP, AiB‘s duty to consider whether that status ceases to 

apply, the debtor‘s right of appeal against such a decision and the modification of certain 

provisions of the Act where that status has ceased to apply. 

Schedule 2 (Sederunt book)  

100. Schedule 2 is introduced by section 22(5) and sets out information to be included in the 

sederunt book.  

Schedule 3 (minor and consequential amendments) 

101. Schedule 3, introduced by section 51(1), sets out minor and consequential amendments. It 

includes certain provisions to implement in the 1985 Act a number of recommendations from the 

Scottish Law Commission as part of its project in working towards a full consolidation of the 

1985 Act
3
.  The amendments are technical amendments which can be reviewed and incorporated 

in a consolidation Bill in due course.   

102. They include paragraph 28(a) and consequential repeals amending section 72(1) of the 

1985 Act to clarify that the general power to make different provision for different cases or 

classes of case extends to all of the subordinate powers in the 1985 Act.  The effect is to confirm 

it extends to the affirmative Parliamentary procedure regulation-making powers in the Act
4
.   

                                                 
3
 Link to Scottish Law Commission Report on the Consolidation of Bankruptcy Legislation in Scotland,  

http://www.scotlawcom.gov.uk/files/7113/6853/1202/Report_on_the_Consolidation_of_Bankruptcy_Legislation_in

_Scotland.pdf   
4
 The Scottish Law Commission discussed this issue in their Report, ibid, p.12.   
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103. Paragraph 31A provides for the affirmative Parliamentary procedure to apply to the use 

of the DAS scheme regulation-making powers added by sections 3(2) and 48A of the Bill. 

Schedule 4 (repeals) 

104. Schedule 4 details repeals in consequence of the changes made by the Bill.  

 

—————————— 
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SUPPLEMENTARY DELEGATED POWERS MEMORANDUM  

 

 

PURPOSE 

1. This Memorandum has been prepared by the Scottish Government to assist the 

Delegated Powers and Law Reform Committee in its consideration of the Bankruptcy and 

Debt Advice (Scotland) Bill. It describes provisions in the Bill conferring power to make 

subordinate legislation which were amended at Stage 2.  The Memorandum supplements the 

Delegated Powers Memorandum on the Bill as introduced. 

2. The contents of this Memorandum are entirely the responsibility of the Scottish 

Government and have not been endorsed by the Scottish Parliament. 

PROVISIONS CONFERRING POWER TO MAKE SUBORDINATE LEGISLATION 

AMENDED AT STAGE 2 

Section 3: Debtor’s contribution: common financial tool 

 

Inserted section 5D of 1985 Act—power to make regulations about the method used to 

assess debtor’s contribution (common financial tool) 

Amendment of section 7 of the Debt Arrangement and Attachment (Scotland) Act 2002  

 

Power conferred on:  the Scottish Ministers 

Power exercisable by: Regulations 

Parliamentary procedure: Affirmative procedure  

 

Provision 

 

3. Section 7 of the Debt Arrangement and Attachment (Scotland) Act 2002 is amended 

by the Bill to ensure the power used to make the Debt Arrangement Scheme (DAS) can be 

used for the common financial tool.  

 

Reason for taking this power 

4. The mandatory use of a common financial tool by money advisers will ensure that 

individuals are treated the same in sequestration as regards their contributions from income, 

providing consistency, transparency and clarity for individuals across debt solutions in 

Scotland. The provision to be made in the common financial tool, as with the powers taken 

under section 1, inserted section 5C(2)(b) and section 2 of the Bill, in order for the tool to be 
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effective over time, will need to flexible to ensure a fair assessment of the debtor’s ability to 

pay and other factors. Having the power to enact and amend the tool by regulations would 

provide a degree of flexibility and enable any changes required to be made more easily, 

ensuring the tool remains fit for purpose.  

Choice of procedure 

5. The Scottish Government recognises the broad application of the common financial 

tool and that it will make significant determinations in relation to a debtor’s income, and 

expenditure and the amount of the debtor’s contribution (if any). For that reason, the Scottish 

Government believes that the use of this power should be subject to the level of 

parliamentary scrutiny attached to the affirmative procedure. In the DAS Scheme it was 

originally proposed that this aspect was added to the wide powers generally under negative 

procedure to make the scheme provided by the Debt Arrangement and Attachment (Scotland) 

Act 2002.  

6. However, at Stage 1 the Delegated Powers and Law Reform Committee 

recommended that the power should be subject to the affirmative procedure in the DAS 

Scheme also.  It is the standardisation of approach to what is appropriate expenditure or 

allowances for debtors in all circumstances which the Committee considers attracts the 

practical significance and potential controversy which merits the affirmative procedure. 

7. The Scottish Government indicated it was content to prepare an amendment to that 

effect, and the Bill was duly amended at Stage 2.  Inserted paragraph 31A of schedule 3 to the 

Bill applies insofar as it relates to section 7(2)(bd) of the 2002 Act. 

Section 4 – Debtor contribution order 

Inserted section 32D(7) of 1985 Act – provision about deduction from earnings and 

other income 

 

Power conferred on:  the Scottish Ministers 

Power exercisable by: Regulations 

Parliamentary procedure: Affirmative procedure 

Provision  

8. Regulations made under this subsection in the Bill as introduced provided for the 

form of an instruction to an employer, to make deductions from employment earnings under 

subsection 32D of the 1985 Act as amended by the Bill.  These regulations will also prescribe  

the manner in which it effects the debtor’s employer and the consequences for the employer 

of any failure to comply.  

9. As replaced at Stage 2, this section now provides for deduction from earnings or other 

income.  Section 32D(7) makes equivalent wider provision for the form of an instruction to a 

third person in connection with that other income, the manner in which it effects that person 

and the consequences of any failure to comply with their duty to pay. 
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Reason for taking this power 

10. There is currently no provision to allow for the deduction of an assessed contribution 

directly from a debtor’s wages or other income. To put such provision in place, the Scottish 

Government believes that it would be appropriate, if required, for the Scottish Ministers to be 

able to provide for the detailed operation of the provision without recourse to further primary 

legislation. As with the power to make this detailed provision in line with that which applies 

under the DAS scheme in relation to employment earnings, as outlined in the Government’s 

response to the Committee at stage 1, having this regulatory power would provide the 

Scottish Ministers with a degree of flexibility in relation to other income as well and enable 

them to make any changes required over time more easily. 

 

Choice of procedure 

11. At Stage 1 the Delegated Powers and Law Reform Committee also recommended that 

the power now in section 32D(7) for employment income should be subject to the affirmative 

procedure.  While noting its view that that there are precedents for allowing this kind of 

provision to be made by negative procedure, in order to meet the Committee's concerns 

around the limits of this power, the Scottish Government brought forward an amendment to 

allow enhanced affirmative scrutiny.   

12. Paragraph 28(b) of schedule 3 to the Bill was accordingly amended at Stage 2 in order 

that the affirmative procedure applies to the expanded power as applied to other income.   

13. The Scottish Government is content in line with the affirmative procedure accepted at 

Stage 2 in relation to employment earnings, to apply the affirmative procedure also to sources 

of earnings from other income, to meet the Committee’s concerns around the limits of the 

power.  While the provision extends to other categories of income, and some aspects of the 

power enable wider provision to be made, the provision which would be made remains 

directed at the operational detail of implementing the provision in section 32D(1) to (6).  The 

provision is only about deduction of earnings procedure and not the entitlement of the trustee 

to any wider categories of income covered.  

Section 21 – Register of insolvencies 

Power conferred on:  the Scottish Ministers 

Power exercisable by: Regulations 

Parliamentary procedure: Negative procedure 

Provision 

14. Section 21 transfers to the Scottish Ministers the power to prescribe the form of the 

register of insolvencies (“RoI”), currently prescribed by the Court of Session, by Act of 

Sederunt.  This includes the particulars entered in the RoI. 
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Reason for taking this power 

15. Currently if the information held on the RoI needs to be updated or amended, then the 

Court of Session makes those changes. That reflects the fact that bankruptcy was a court-

centred process. With the changes made by the Bankruptcy and Diligence etc. (Scotland) Act 

2007, sequestration and the wider linked forms of insolvency, in the form of protected trust 

deeds, and debt relief provided by the DAS Scheme which are administrative procedures. The 

Scottish Government believes that enabling the Scottish Ministers to make such changes by 

Scottish statutory instrument, in the form of regulations, as can be done at present by Act of 

Sederunt, is appropriate.  

16. At Stage 2 the Scottish Government brought forward an amendment to ensure there is 

no doubt whether the power allows the inclusion by these Regulations in the register of the 

particulars of other documents, e.g. in relation to trust deeds which are not protected or other 

documents relating to insolvency.  This will also allow the provision made for the Register to 

be updated over time to reflect future changes in insolvency law. 

Choice of procedure 

17. Updating or amending the information on the RoI in respect of the form of the RoI 

and the particulars of documentation will reflect the other structures of insolvency legislation 

and practice over time.  This is broadly administrative provision of detail to that end.  

Accordingly, the Scottish Government considers that the negative procedure remains 

appropriate for this power.   

 

 

Section 34 – Power to make provision about applications to and decisions of Accountant 

in Bankruptcy 

 

Inserted section 71C of 1985 Act – power to make provision about applications to and 

decisions of the AiB. 

 

Power conferred on:  the Scottish Ministers 

Power exercisable by: Regulations 

Parliamentary procedure: Affirmative if it amends an Act, otherwise negative   

 

Provision 

18. To give the Scottish Ministers the power to make regulations on the procedures which 

will apply in relation to the miscellaneous processes transferred from the sheriff,  including 

applications to the Accountant in Bankruptcy, applications to the Accountant in Bankruptcy 

for a review and decisions made by the Accountant in Bankruptcy.  

Reason for taking this power 

19. The general reason for taking the power was set out in the Delegated Powers 

Memorandum on the Bill as introduced.  Inserted section 71C(3)(b) was amended at Stage 2 

to clarify that the power was able to specify the form of report required for the AiB.  That 
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was required as a consequence of the Stage 2 amendments relating to section 16 and the 

discharge procedure, where trustees are required to report to the AiB before the AiB takes a 

decision on discharge.   

20. The Stage 2 amendment also allows any other document to be prescribed in relation to 

the matters covered by the power in section 71C – applications to, and other decisions by, the 

Accountant in Bankruptcy under the 1985 Act or on review.  This is considered appropriate 

for the same reasons set out in that Memorandum.  It is considered that the powers in relation 

to other documents are limited in the context of section 71C and to documents provided for 

elsewhere in the Act as amended by the Bill, or under enabling powers in the Act. 

 

Choice of procedure 

21. The Scottish Government considers that the affirmative procedure remains 

appropriate where the power is used to amend an Act, and that for other matters the 

procedural provision can take the negative procedure, for the same reasons as set out 

previously.  

22. At Stage 1 the Delegated Powers and Law Reform Committee questioned whether the 

affirmative procedure would apply to textual amendments to Acts of the Scottish Parliament 

as well as textual amendments to Acts of the United Kingdom Parliament.  While noting that 

the Bill would likely create the context to make the intention clear and cover both, the 

Scottish Government was happy to bring forward an amendment to paragraph 28(b)(iii) of 

schedule 3 and did so at Stage 2.  

  

  

New section 48A – Debt arrangement scheme: extension to non-natural persons and fees 

 

Amendment of the Debt Arrangement and Attachment (Scotland) Act 2002 – section 

7(2)(ub) - the remuneration of payments distributers and money advisers 

 

Power conferred on:  the Scottish Ministers 

Power exercisable by: Regulations 

Parliamentary procedure: Affirmative  

 

Provision 

23. The regulations made under the amendments to the powers in sections 7 and 7A of the 

Debt Arrangement and Attachment (Scotland) Act 2002 by new section 48A of the Bill gives 

Scottish Ministers the power required to support amendments to the Debt Arrangement 

Scheme (Scotland) Regulations 2011 (SSI 2011/141) (DAS) to allow the extension of the 

scheme to legal persons in relation to business debt.  This also provides more expressly for 

powers to limit the amount that can be charged by money advisers and payment distributors. 

Reason for taking this power 

24. Section 48A(2) allows the Scottish Ministers to widen access to the DAS scheme, to 

include more specifically legal persons, including non-limited liability partnerships, limited 
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partnerships, trusts, and corporate and unincorporated bodies where there is no other 

procedure provided for the winding up of those bodies.  The policy aim is to provide an 

intervention mechanism which can assist with preventing small business insolvency.  It is 

considered that there is a need for flexibility to allow the details of the scheme to be 

developed and consulted on in line with the existing powers in the 2002 Act to make the 

Regulations.   

25. In addition to the above, section 48A(3) will enable Scottish Ministers to address 

growing concern around fees charged by some continuing money advisers, for their advice in 

respect of DAS and for the ongoing management of the Debt Payment Programme, by 

providing clearer powers to fix the remuneration of approved money advisers and payment 

distributors acting under the DAS scheme.  There is a need to allow such provisions to be 

adjusted over time to reflect prevailing economic conditions.      

 Choice of procedure 

26. Given the likely profile and scope of the impact of the envisaged legislation on 

business and those acting in relation to the DAS scheme under the legislation, the Scottish 

Government considers that these regulations should be subject to the affirmative procedure.   
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SUPPLEMENTARY FINANCIAL MEMORANDUM 

 

INTRODUCTION 

1. As required under Rule 9.7.8B of the Parliament’s Standing Orders, this Supplementary 

Financial Memorandum is published to accompany the Bankruptcy and Debt Advice (Scotland) 

Bill (introduced in the Scottish Parliament on 11 June 2013) as amended at Stage 2. 

2. This Memorandum has been prepared by the Scottish Government. It does not form part 

of the Bill and has not been endorsed by the Parliament.  It should be read in conjunction with 

the Financial Memorandum on the Bill as introduced. 

3. The Bill aims to ensure that appropriate, proportionate, debt management and debt relief 

mechanisms are available to the people of Scotland which are fit for the 21st Century. The 

purpose of this Memorandum is to provide information on areas where the Scottish 

Government’s original estimates of costs arising as a result of provisions in the Bill, provided in 

the Financial Memorandum for the Bill
1
, now require to be adjusted as a result of amendments at 

Stage 2. 

4.  This Memorandum also provides additional detail on the estimated costs and/or benefits 

associated with some of the provisions included in the Bill on introduction, where further detail 

is available as a result of research carried out since introduction.   

COSTS ON THE SCOTTISH ADMINISTRATION 

Minimal asset process: maximum debt ceiling 

5. The majority of the amendments made to the Bill at Stage 2 are technical and do not 

significantly affect the information provided in the original Financial Memorandum. This 

section, therefore, principally addresses the implication of one of the amendments made at Stage 

2: amendment 16
2
 which changes section 5 of the Bill which sets out the maximum amount of 

debt allowed for entry into the new Minimal Asset Process (―MAP‖) route into bankruptcy. 

Section 5(1)(c)(ii) of the Bill, as introduced, provided that this maximum amount should be 

£10,000. Amendment 16 revised that figure upwards, to £17,000. 

                                                 
1 Available at: 

http://www.scottish.parliament.uk/S4_Bills/Bankruptcy%20and%20Debt%20Advice%20(Scotland)%20Bill/b34s4-

introd-en.pdf  
2 lodged by Fergus Ewing MSP and agreed by the Economy, Energy and Tourism Committee on 22 January 2014 
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6. In making this change, the Scottish Government is responding to feedback from 

stakeholders such as StepChange Debt Charity who, in their written evidence to Committee
3
 said 

that: 

[W]e are concerned that the eligibility criteria for the Minimum Assets Process (MAP) - 

in particular the level of debt fixed at £10,000 - will reduce access to this route for some 

clients. The average debt of a Scottish StepChange Debt Charity client in 2012 was 

£14,506, which would result in around 50% not being eligible for MAP. Indeed, AiB’s 

own data shows that nearly 65% (2,262) of current LILA clients (3,481) would not be 

eligible for MAP. 

 

7. The policy intention behind this change, therefore, is to ensure that the MAP would be 

available to vulnerable debtors in greatest need of quick, efficient debt relief. This Memorandum 

provides an analysis of this extended provision in terms of the potential number of additional 

cases which would enter bankruptcy via the MAP route as opposed to going into full 

administration bankruptcy. 

8. The Scottish Government’s assessment of the implications of this change is that the 

change will result in a reduction in revenues, however this reduction does not equate to a new 

cost requiring additional funding because its analysis shows that the introduction of the MAP 

should still result in a potential overall reduction in costs compared to the cost of administering 

the existing Low Income, Low Asset (―LILA‖) system. 

9. These figures are based on the estimated MAP administration costs, subtracted from the 

estimated current LILA administration costs (provided at paragraph 20 of the original Financial 

Memorandum)
4
. A detailed analysis supporting this assessment is set out below. This is in 3 

parts, as follows: 

 analysis of the reduction in application fee revenues arising as a result of the change;  

 analysis of the administration costs of the MAP, compared to the administration costs 

for LILA; and  

 analysis of any reduction in other revenues arising as a result of the change.  

Additional MAP costs: reduction in application fee 

10. The MAP will be a more automated process than its predecessor scheme, the LILA  route 

into bankruptcy and the unit costs for the MAP are expected to be lower than those for LILA. 

Both the MAP and LILA are intended to operate as alternatives to full-administration 

bankruptcy. The Scottish Government has indicated that the application fee for the MAP will be 

< £100. This application fee will cover the unit cost of each individual MAP case. 

11. The application fee for LILA is currently £200 per case. There were 3,481 LILA awards 

recorded in 2012/13, for which AiB received £696,200 in revenue from application fees. It may 

appear, therefore, that the introduction of the MAP will give rise to a reduction in revenues as a 

                                                 
3Available at: 

http://www.scottish.parliament.uk/S4_EconomyEnergyandTourismCommittee/Inquiries/StepChange_Debt_Charity

_Scotland.pdf  
4
 ―[T]otal costs for the administration of the MAP, based on 2012-13 LILA volumes, [are estimated to be] in the 

region £348,100 (although case volumes for the MAP may vary from those for LILA).  
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result of the lower fee. In practice, however, the increased revenues which previously accrued as 

a result of the higher application fee for LILA were off-set by the higher unit costs incurred in 

operating LILA and this reduction in revenues will not, in fact, occur. 

12. An increase in the number of MAP cases, as a proportion of the overall total number of 

bankruptcies will lead to a reduction in the amount of fees paid in relation to cases where the 

maximum debt level is £10,000 to £17,000 (i.e. cases which would otherwise have been full-

administration cases, had the amendment not been made). The table below summarises the 

Scottish Government’s findings based on 3 scenarios which assume an overall level of 

bankruptcies per year, of which MAP bankruptcies would form a proportion
5
. (These figures are 

based on existing trends and may not account for potential increased demand generated by a new 

product and/or a lower fee): 

Scenario 

Number of 

Bankruptcies 

in the year 

Expected 

MAP cases 

(£10k debt 

ceiling) 

Expected 

MAP cases 

(£17k debt 

ceiling) 

Additional 

MAP cases 

due to 

increased 

debt ceiling 

Additional 

MAP cases 

due to 

increased 

debt ceiling 

(% of Total) 

Scenario 1 8,800 1,255 1,941 686 8% 

Scenario 2 7,000 998 1,544 546 8% 

Scenario 3 6,000 856 1,323 467 8% 

 

13. The Scottish Government’s analysis shows that the proportional increase in the number 

of MAP bankruptcies which will arise as a result of this amendment is estimated to be 8% of the 

overall number of bankruptcies awarded. This means that an estimated increase in the number of 

MAP cases in the range 467 (scenario 3) to 686 (scenario 1) would result in a reduction in 

revenues of between £46,700 and £68,600. However, the Scottish Government has calculated 

that this increase in the number of MAP cases will not, in and of itself, lead to a direct increase 

in costs, because the unit cost of each additional case will be covered by the application fee. The 

reduction in revenues will be offset by the subsequent reduction in costs due to the lower admin 

costs incurred in a MAP case.  

Additional MAP costs: administration costs 

14. In the Financial Memorandum published alongside the Bill, the Scottish Government 

estimated the cost of administering the MAP’s predecessor scheme (LILA) to be in the region of 

£348,100 per year. This was the best available figure at the time and was based on the total 

number of LILA awards. As shown in the table provided above, AiB have since been able to 

refine this figure, in order to estimate MAP caseloads. 

15. This has been possible because a significant number of cases in which sequestration is 

awarded via the LILA route are subsequently converted to full administration bankruptcy. AiB’s 

analysis has now excluded these converted LILA cases as these would not fulfil the criteria to 

enter the MAP. This accounts for approximately 15% to 20% of the variation between the 

estimated MAP caseload and LILA.  

                                                 
5 The total number of bankruptcies awarded in 2012/13 was 8,838.  
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16. AiB’s analysis has also subtracted, from their caseload figures, cases which breach the 

maximum debt ceiling. LILA had no maximum debt ceiling. Existing LILA cases can be 

grouped approximately by debt level, as follows: 

Total Debt % of LILA Cases Cumulative % 

Under £5k 16% 16% 

£5k to £10k 33% 50% 

£10k to £15k 20% 69% 

£15k to £17k 5% 75% 

Over £17k 25% 100% 

 

17. Based on the £10,000 debt ceiling on introduction, leaving out cases which breach this 

ceiling accounts for a 45% to 50% variation between predicted MAP caseload and current LILA 

awards. Raising the debt ceiling to £17,000 reduces this to a variation of 25%. 

18. Working this through, using an example from the table provided at paragraph 12, shows 

that the highest predicted MAP caseload (with the £17,000 debt ceiling), which is 1,941 cases 

per year, represents a reduction of approximately 44% compared to the number of LILA awards 

in 2012/13, which was 3,481. 

19. This variation is made up, as follows: 

 19% being cases which would have transferred out of LILA (i.e. cases which would 

not meet the other MAP criteria on introduction); and 

 25% being cases which would have met the other MAP criteria on introduction but 

which breach the £17,000 maximum debt ceiling. 

20. Based on these refined caseload figures, the Scottish Government estimates the 

administration costs of the MAP to be as follows:  

 In the range: £132,300 per year to £194,100 per year 

 (These figures are based on: the estimated number of MAP cases per year, multiplied 

by £100 per case and added to the estimated reduction in revenue arising from the 

increase in the maximum debt ceiling, i.e. (856 MAP cases x £100 + £46,700 in 

reduced full administration fees) to (1255 MAP cases x £100 + £68,600 in reduced 

full administration fees)) 

Additional MAP costs: loss of other revenues 

21. Debtors entering bankruptcy via the MAP will not pay any contribution towards the cost 

of their bankruptcy. This is because two of the principal eligibility criteria for the MAP are that 

the debtor ―has been assessed by the common financial tool as requiring to make no debtor’s 

contribution
6
‖ and that the debtor ―has been in receipt of a prescribed payment for a period of at 

least six months
7
‖ (prescribed payments meaning benefit payments). The effect of these criteria 

will be to ensure that no debtor enters the MAP who is able to pay a contribution which, in turn, 

means that there would be no additional revenues to ingather. The only loss of revenues, 

                                                 
6 New section 2ZA(a)(i), inserted by section 5(1)(b) of the Bill 
7 New section 2ZA(a)(ii), inserted by section 5(1)(b) of the Bill 
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therefore, which will arise as a result of this tranche of cases entering via the MAP rather than 

full-administration will be the reduction in the amount of application fees levied.  

22. It is the Scottish Government’s position, therefore, that the increase in the maximum debt 

ceiling, from £10,000 to £17,000 - when taken in context with a comparison between the current 

cost of administering LILA and the estimated costs of administering the MAP- will lead to a 

reduction in revenues of between £46,700 and £68,600 per year. 

23. However, this reduction in revenues does not equate to a cost requiring additional 

funding because the introduction of the MAP should still result in a potential overall reduction in 

costs compared to the cost of administering the existing LILA system.  

Cost of developing and delivering systems to support the MAP 

24. As in the Financial Memorandum, this analysis excludes the cost of developing and 

delivering IT systems to support the MAP. However, the Scottish Government believes that it 

would be appropriate, at this stage, to also provide some further detail on AiB’s programme to 

procure and deliver a new Case Management System (―CMS‖). An agreement has been reached 

with AiB’s supplier to deliver the new CMS for a fixed price of £899,950 (excluding VAT)
8
. 

When compared with the estimated costs set out in the Financial Memorandum, which were in 

the range £1.5 million - £2 million, this represents a potential reduction in estimated costs in the 

range: £420,000 to £920,000. 

COSTS ON LOCAL AUTHORITIES AND OTHER PUBLIC BODIES 

25. There will be no significant costs requiring additional funding on local authorities or 

other public bodies specifically as a result of this or any other amendment made at Stage 2.  

COSTS ON OTHER BODIES, INDIVIDUALS AND BUSINESSES 

26. There will be no significant costs requiring additional funding on other bodies, 

individuals and businesses as a result of this or any other amendment made at Stage 2. There will 

be some benefits as the additional group of debtors (who would previously have been prevented 

from applying via the MAP because their debts exceeded the old, £10,000 limit) will now be 

able to apply and will share savings in the range £46,700 to £68,600 (depending on how many 

debtors apply), as a result of their being eligible to pay the £100 application fee for the MAP 

instead of the £200 application fee for full-administration bankruptcy.   

27. The Scottish Government also believes that it would be appropriate, at this stage, to 

provide some additional detail on the estimated costs and/or benefits associated with certain 

other provisions in the Bill, because further detail is now available as a result of research and 

other work carried out since introduction. 

 

                                                 
8 AiB’s contract with its supplier also includes an option for an increase in costs up to an additional 10%. This is 

included as contingency against the need to specify further requirements (or re-specify existing requirements) during 

the development. This is normal project management practice and is intended to avoid expensive change control. 
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Financial education for the debtor 

28.   Section 2 of the Bill provides that debtors who meet certain specific, targeted criteria are 

required to undertake a course of financial capability education, in the form of a module 

delivered to a Scottish national standard. The Financial Memorandum set out the cost of 

developing the national standard at £8,300 and the module at £13,000. The Financial 

Memorandum also made clear that these costs would be one-off and not recurring costs which 

would be met from the Scottish Government’s existing MATRICS budget.  

29. In the Stage 1 debate on the Bill, on 18 December 2013, the Minister for Energy, 

Enterprise and Tourism, Fergus Ewing MSP, said that
9
, ―in recognition of the concerns about the 

funding of the bill’s financial education provisions, we intend to support the roll-out of that 

programme with an additional £200,000 of ring-fenced funding.‖ 

30. This additional funding does not pertain to money advisers’ caseload and it is not needed 

because of any increase in the development costs of the module or the national standard. In the 

Financial Memorandum accompanying the Bill, the Scottish Government stated as follows
10

: 

63. The criteria which will trigger the requirement for a debtor to be offered financial 

capability education are set out above. In order for these criteria to be triggered, the 

debtor must already have an ongoing relationship, in some shape or form, with a money 

adviser. This is because the criteria can only be triggered if the debtor has current 

financial difficulties which require him or her to obtain advice.  

 

64.  AiB considers, therefore, that this provision will not lead to a rise in money 

advisers’ caseload as they will already be providing advice to debtors who meet the 

criteria for financial education. It will lead to a change in advisers’ existing relationships 

with some of their clients, for example, it may create a requirement for advisers to spend 

more time with existing clients, in order to ensure that they receive the financial 

capability education that they need however it is AiB’s position that this change in the 

amount of time that money advisers may need to spend with some of their existing clients 

will not have a material impact on their overall capacity and caseload.  

31. The Scottish Government’s position is still that, ―this provision will not lead to a rise in 

money advisers’ caseload as they will already be providing advice to debtors who meet the 

criteria for financial education‖. However, after further discussions with stakeholders, the 

Scottish Government has agreed to provide the £200,000 of ring-fenced grant funding, announced 

during the Stage 1 debate, to Money Advice Scotland, in order to develop training and support to 

help the Scottish advice sector prepare for the roll out of the module and the national standard. 

32. This funding is a one-off payment allocated in 2013/14 for activity to be carried out in 

2014. This funding will be ring-fenced and used to help money advisers across the sector 

strengthen their skills on financial capability and ensure that they are equipped to provide high 

quality financial capability advice and to assist their clients to complete the learning module.  

The funding will not be used to develop either the module or the standard. 

                                                 
9 Available at: 

http://www.scottish.parliament.uk/parliamentarybusiness/28862.aspx?r=8716&mode=pdf (col. 25930) 
10 Available at: 

http://www.scottish.parliament.uk/S4_Bills/Bankruptcy%20and%20Debt%20Advice%20(Scotland)%20Bill/b34s4-

introd-en.pdf (p. 32) 
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33. The Scottish Government expects that this funding will achieve the following outcomes: 

 development and delivery of training and support for money advice agencies to equip 

advisers to develop the skills and knowledge required to assist clients to complete the 

financial capability module; 

 development and delivery of training and support for money advice agencies to work 

towards and meet the national standard on financial capability; and 

 development and promotion of online financial capability learning materials to 

support money advice agencies. 

34. The Scottish Government expects to receive a quarterly report in relation to this additional 

funding which will summarise the outcomes, current and forecast spend and would be happy to 

report on these matters to the Parliament in due course. 

Debtor contribution order: payment period and intervals 

35. Section 4 of the Bill provides that a debtor must pay a contribution towards the cost of 

their bankruptcy over 48 monthly payments. This is an extension of the existing contribution 

period of 36 months. This provision was questioned by stakeholders at Stages 1 and 2. The Law 

Society of Scotland said that ―there is insufficient evidence that a debtor contribution order for 

four years will improve returns to creditors
11

‖. Citizens Advice Scotland said that the increase, 

―could decrease the returns, if more breakages occurred‖ and also that it was ―concerned that no 

research has been done into whether the proposal has any benefits
12

.‖ 

36. The Scottish Government’s position was that (as noted in paragraph 67 of the Financial 

Memorandum), the overall financial implications of the Bill (including the Common Financial 

Tool (CFT) setting the debtor’s contribution) for creditors should be positive but it was not 

possible to quantify those benefits.  It is considered that the extension of the contribution period 

from 36 to the equivalent of 48 monthly payments will benefit creditors (mostly businesses, 

including banks and credit unions, although some individuals may benefit as well). This position 

is supported by analysis carried out by AiB. AiB has examined various scenarios in order to 

produce estimated figures on total additional contributions under the 48 month contribution 

period. Figures below are based on the following 3 key assumptions (which are in line with 

AiB’s latest data on current projected totals): 

 that there will be an overall, estimated 7,000 bankruptcies in a year; 

 that only a third of bankruptcies in year will involve a debtor who can make a 

contribution; and 

 that there is a current, estimated breakage rate of 25% 

37. On the basis of these 3 key assumptions, AiB has calculated 2 average monthly 

contribution figures, as follows: 

                                                 
11 Available at: 

http://www.scottish.parliament.uk/S4_EconomyEnergyandTourismCommittee/Inquiries/Law_Society_of_Scotland(

1).pdf  
12 Available at: 

http://www.scottish.parliament.uk/parliamentarybusiness/28862.aspx?r=8856&mode=pdf (col. 3488) 
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 £72 – this is the average monthly contribution based on a sample of bankruptcy cases 

administered by the Providers. 

 £99 – this is the average monthly contribution based on a sample of bankruptcy cases 

administered by AiB.
13

 

38. Using these assumptions, AiB has assessed the impact on contributions ingathered if the 

breakage rates increase under a 48 month contribution period. The following table shows the 

additional amount of contributions which AiB would expect under a 48 month contribution 

period, based on these estimated new breakage rates. 

New Breakage Rate Additional contributions 

(based on £72 average 

monthly contribution) 

Additional contributions 

(based on £99 average 

monthly contribution) 

30% £1.29 million £1.78 million 

40% £780 k £1.08 million 

50% £270 k £380 k 

 

39. Therefore even if the breakage rate were to increase all the way to 50%, AiB would still 

expect an increased in contributions ingathered in the range £270,000 to £380,000, which would 

increase the amount returned to creditors. Furthermore, AiB’s analysis has shown that the new 

breakage rate would have to increase to over 55% before there was an overall reduction in the 

total amount ingathered. These results can also be expressed in terms of the percentage change in 

expected contributions based on the increased breakage rates, as follows: 

New Breakage Rate Percentage change in contributions 

ingathered 

30% 25% increase 

40% 15% increase 

50% 5% increase 

 

40. If breakages increase from the assumed current figure of 25%, to a new rate of 30%, 

therefore, AiB would still expect contributions ingathered to increase by a quarter. If breakages 

increase to 50%, the total contributions ingathered should still increase by 5%.  

41. There will be some additional administration costs for ingathering and monitoring 

contributions in the fourth year (with the additional 12 months’ contributions) and these will 

vary depending on the individual IP’s time costs and the nature of each bankruptcy case. This 

means these costs are difficult to estimate. However AiB believe that these additional costs will 

be offset in the majority of cases, by the additional contributions ingathered. 

42. On the basis of the assumptions and analysis set out above, the Scottish Government 

believes that it would be reasonable to say that, unless the breakage rate was to rise to over 55%, 

then the extension of the payment period to the equivalent of 48 monthly payments would result 

in an increase in the overall level of contributions (from the third of debtors who are able to pay 

a contribution) delivering a benefit and not an increased cost to creditors.  

                                                 
13 (N.B. Both of the these figures are based on only the third of all debtors who can and are making a contribution.) 
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(e) any failure to lay an instrument in accordance with section 28(2), 30(2) or 31 of 
the 2010 Act; and  
(f) proposed changes to the procedure to which subordinate legislation laid before 
the Parliament is subject. 
(g) any Scottish Law Commission Bill as defined in Rule 9.17A.1; and 
(h) any draft proposal for a Scottish Law Commission Bill as defined in that Rule.  
 
Membership: 
 
Richard Baker 
Nigel Don (Convener) 
Mike MacKenzie 
Margaret McCulloch 
Stuart McMillan (Deputy Convener) 
John Scott 
Stewart Stevenson 
 
 
 

785



 

 

Committee Clerking Team: 
 
Clerk to the Committee 
Euan Donald 
 
Assistant Clerk 
Elizabeth White 
 
Support Manager 
Daren Pratt 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

786



DPLR/S4/14/R21 

SP Paper 493                              Session 4 (2014) 

 
 

Delegated Powers and Law Reform Committee 
 

21st Report, 2014 (Session 4) 
 

Bankruptcy and Debt Advice (Scotland) Bill as amended at stage 2 
 
The Committee reports to the Parliament as follows— 
 

INTRODUCTION 

1. At its meeting on 11 March 2014, the Delegated Powers and Law Reform 
Committee considered the delegated powers provisions in the Bankruptcy and 
Debt Advice (Scotland) Bill as amended at Stage 2 (―the Bill‖)1. The Committee 
submits this report to the Parliament under Rule 9.7.9 of Standing Orders. 

2. The Bankruptcy and Debt Advice (Scotland) Bill is a Government Bill which 
was introduced on 11 June 2013. The Bill makes changes to the law of personal 
insolvency in Scotland. The Bill principally amends the Bankruptcy (Scotland) Act 
1985 (―the 1985 Act‖). The 1985 Act operates alongside the Bankruptcy and 
Diligence (Scotland) Act 2007 and the Debt Arrangement and Attachment 
(Scotland) Act 2002. The Scottish Government intends to consolidate the 1985 Act 
as amended by this Bill as part of the 2013/14 legislative programme. 

3. The Scottish Government has provided the Parliament with a supplementary 
memorandum on the delegated powers provisions in the Bill, in advance of Stage 
3 of the Bill (―the SDPM‖2). 

4. The Committee reported on certain matters in relation to the delegated powers 
provisions in the Bill at Stage 1 in its 54th report of 2013. 

                                            
1
 Bankruptcy and Debt Advice (Scotland) Bill  as amended at Stage 2 available at: 

http://www.scottish.parliament.uk/S4_Bills/Bankruptcy%20and%20Debt%20Advice%20(Scotland)
%20Bill/b34as4-stage2-amend.pdf 
 
2
 Bankruptcy and Debt Advice (Scotland) Bill  Supplementary Delegated Powers Memorandum 

available at: 
http://www.scottish.parliament.uk/S4_Bills/Bankruptcy_and_Debt_Advice_Bill_SDPM.pdf 
 
 
 

1
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DELEGATED POWERS PROVISIONS 

5. The Committee considered each of the new or substantially amended 
delegated powers provisions in the Bill after Stage 2.   

6. After Stage 2, the Committee reports that it does not need to draw the 
attention of the Parliament to the new or substantially amended delegated 
powers provisions listed below and that it is content with the Parliamentary 
procedure to which they are subject: 

 Section 3 – Debtor’s contribution: common financial tool. Inserted section 5D 
of the 1985 Act – power to make regulations about the method used to 
assess debtor’s contribution (common financial tool). Amendment of section 
7 of the Debt Arrangement and Attachment (Scotland) Act 2002 

 Section 4 – Debtor contribution order. Inserted section 32D(7) of the 1985 
Act – provision about deduction from earnings and other income 

 Section 21 – Register of insolvencies. Amendment to section 1A of the 
Bankruptcy (Scotland) Act 1985 

 Section 34 – Power to make provision about applications to and decisions of 
Accountant in Bankruptcy (AiB). Inserted section 71C of the 1985 Act – 
power to make provisions about applications to and decisions of the AiB 

 Section 48A – Debt arrangement scheme: extension to non-natural persons 
and fees. Amendment of the Debt Arrangement and Attachment (Scotland) 
Act 2002 – section 7(2)(ub) – the remuneration of payments distributers and 
money advisers 

7. The Committee therefore reports that it is content with the provisions in 
the Bill which have been amended at Stage 2 to insert or substantially alter 
provisions conferring powers to make subordinate legislation.
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Dear Murdo

I felt that it would be useful to share with you a short note of some of the major changes
which we are proposing making to the Bankruptcy and Debt Advice (Scotland) Bill. This note
is designed to assist in your consideration of the amendments which are being brought
forward at Stage 3, and to enable you to aid study of the detail of the amendments.

Most of the amendments are brought forward following detailed discussions with
stakeholders at meetings and by correspondence.

I hope that this short note therefore is of some assistance, and, needless to say I am
available to discuss any matters that you may wish to raise with me should that be felt useful
or necessary.

I would be grateful if this could be shared with your committee members and I am copying
this to the other pary spokespeople.

FERGUS EWING
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BANKRUPTCY AND DEBT ADVICE (SCOTLAND) BILL

Scottish Government amendments at stage 3

1. The Scottish Government proposes to make a significant package of (around
80) amendments making changes across the Bill, including adding 3 new sections.

2. The majority are proposed in response to representations which the Scottish
Government has listened to from stakeholders such as ICAS, the Law Society of
Scotland, the Sheriffs' Association, StepChange Debt Charity and Citizens Advice.
We understand that Citizen's Advice have told the Minister for Energy Enterprise and
Tourism that their list of 8 or 10 'asks' has now been reduced to 3. This demonstrates
the Scottish Government's willingness to embrace stakeholder feedback and make
amendments where these will deliver improvements.

3. In many important areas, the amended Bill has benefitted from improvements
suggested by stakeholders, for example (at stage 2):

• Minimal Asset Process (MAP) - we addressed stakeholder concerns by
raising the maximum debt level (from £10,000 - £17,000) increasing the
number of debtors who will benefit from this scheme;

• Discharge process - we have clarified that the debtor should 'automatically'
receive their discharge on a report from the trustee unless there is evidence
the debtor fails to cooperate with their trustee; and

• Debtors' bank accounts - we have responded to concerns raised by
stakeholders about the predicament that bankrupt individuals can find
themselves in, if their bank closes down their account when they go bankrupt
and other banks are not willing to let them open another account.

4. The key changes which we are proposing for stage 3 are:

• Sections 25 and 26 of the Bill - interim recall will be removed from the Bill, in
response to the amendments lodged and points raised at Stage 2 by Hanzala
Malik MSP and the Law Society;

• Section 16 - the deadline for making representations in relation to discharge
will be extended from 14 to 28 days, which in particular gives the debtor more
time to seek advice;

• Section 31 - Bankruptcy Restriction Orders (BROs) will be retained by the
Court where these relate to more serious issues and longer terms (i.e.
restrictions of 5 years or more); and

• Section 28 and new section - introduce a wider block transfer process
procedural changes suggested by ICAS for (i) wider block transfer process
replacing trustees across a range of cases, e.g. where they move firms, and
(ii) a sheriff application for removing commissioners.

1
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5. The table below identifies (where appropriate) which changes have been
prepared in response to which stakeholder organisation:

Scottish Government Amendments proposed for stage 3:

Bill Organisation Comment
section

amended
2 ICAS Trustee must notify debtor of their requirement to

undertake financial education within 6 months
3 ICAS Clarifies that the method which can be set under new

s50(2)(a) "for assessing a debtor's assets, income,
liabilities and expenditure" is about ascertaining the
debtor's financial circumstances, not setting
contribution from income by reference to assets and
liabilities.

4 StepChange,ICAS Initial proposals for the debtor's contribution must be
sent 6 weeks after the date of award of sequestration
(not the date of sequestration, as the two differ).

8 Clarifies what the new moratorium on diligence will
and will not effect

13 ICAS Tightens the requirement on creditors to submit their
claims no later than 120 days after notification.

16 Citizens Advice Extends the deadline for representations, in relation
to discharge, from 14 to 28 days

18 ICAS Provides that, when a trustee applies to resign office
(because the debtor cannot be traced), the trustee
must provide AiB with details of all known creditors

20 ICAS Makes minor changes to the process by which a
trustee (or replacement trustee) is re-appointed after
the debtor has been discharged

25 &26 Law Society of Removes the process of 'interim' recall of
Scotland sequestration.

28 ICAS Widens the 'block transfer' of cases process for
where trustees move firm

29 Law Society of Amends the process by which the debtor,
Scotland commissioners or creditor) can apply to remove a

trustee.
29A ICAS Inserts a new section which provides for

commissioners to be removed by the sheriff.
31 Sheriffs' Association, Provides that the Sheriff Courts will retain

Law Society, ICAS responsibility for making Bankruptcy Restrictions
Orders (BROs) where the term of the BRO will be 5
years or more

40 Puts beyond doubt the grounds on which an
individual may appeal against the outcome of a
review by AiB

Schedule 1 Amends the process for AiB discharge as trustee in
MAP cases, to minimise bureaucracy

Schedules Scottish Law Amendments to these schedules make various minor
3&4 Commission and technical changes to the Bill, some (although not

all) are at the behest of the SLC.

2
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1 

Bankruptcy and Debt Advice (Scotland) Bill 

 
Marshalled List of Amendments selected for Stage 3 

 
The Bill will be considered in the following order— 

 

Sections 1 to 53 Schedules 1 to 4 

Long Title  

 

Amendments marked * are new (including manuscript amendments) or have been altered.  
 

Section 2 

Fergus Ewing 
 

3 In section 2, page 2, line 25, at end insert— 

<(  ) The trustee must decide whether to issue a notification under subsection (1)— 

(a) before the end of the period of 6 months beginning with the date of 

award of sequestration, and 

(b) in a case where section 54F applies, as soon as reasonably practicable 

after the trustee ascertains the whereabouts of the debtor or the debtor 

makes contact with the trustee.> 

Section 3 

Fergus Ewing 
 

4 In section 3, page 3, line 10, after <debtor’s> insert <financial circumstances (including the 

debtor’s> 

Fergus Ewing 
 

5 In section 3, page 3, line 16, leave out <to assess the amount of a debtor’s contribution> and 

insert <(with or without modification in accordance with regulations made under subsection (1)) 

as the common financial tool> 

Section 4 

Fergus Ewing 
 

6 In section 4, page 4, line 13, after <date> insert <of award> 

Fergus Ewing  
 

7 In section 4, page 4, line 14, leave out <Before> and insert <In> 

Jenny Marra 
 

1 In section 4, page 4, line 39, leave out <48> and insert <36> 
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Section 8 

Fergus Ewing 
 

8 In section 8, page 13, line 26, at end insert— 

<(  ) execute an earnings arrestment, a current maintenance arrestment or a 

conjoined arrestment order which came into effect before the day on 

which the moratorium period in relation to the person begins.> 

Section 9 

Fergus Ewing 
 

9 In section 9, page 15, line 22, leave out <(7)> and insert <(7)(a) or (b)> 

Section 12 

Fergus Ewing 
 

10 In section 12, page 18, line 21, at end insert— 

<(3D) Without delay after granting a recall of an award of sequestration under 

subsection (3A), the Accountant in Bankruptcy must send a certified copy of 

the decision to the Keeper of the Register of Inhibitions for recording in that 

register.”.> 

Section 13 

Fergus Ewing 
 

11 In section 13, page 19, line 36, leave out <the creditor provides a reasonable explanation as to 

why the claim was not> and insert <there were exceptional circumstances which prevented the 

claim from being> 

Section 15 

Jenny Marra 
 

2 Leave out section 15 

Section 16 

Fergus Ewing 
 

12 In section 16, page 21, line 30, leave out <14> and insert <28> 

Section 18 

Fergus Ewing 
 

13 In section 18, page 24, line 15, at end insert— 

<(  ) An application under subsection (2) must include details of every creditor 

known to the trustee.> 
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Fergus Ewing 
 

14 In section 18, page 24, line 26, leave out <former trustee must notify every creditor known to the 

former trustee> and insert <Accountant in Bankruptcy must notify every creditor known to the 

Accountant in Bankruptcy> 

Section 20 

Fergus Ewing 
 

15 In section 20, page 26, line 27, after <estate> insert <with a value of not less than £1000 (or such 

other sum as may be prescribed)> 

Fergus Ewing 
 

16 In section 20, page 26, line 31, leave out <recovered by> and insert <known to> 

Fergus Ewing 
 

17 In section 20, page 27, leave out line 4 

Fergus Ewing 
 

18 In section 20, page 27, line 9, after <57> insert <and applies for reappointment under subsection 

(3)(a)(i)> 

Fergus Ewing 
 

19 In section 20, page 27, line 11, leave out <(7).> and insert <(7)(a) to (c).  

(5A) Where the trustee was discharged under section 57 and does not apply for 

reappointment under subsection (3)(a)(i), the discharged trustee must— 

(a) provide to the Accountant in Bankruptcy details of any newly identified 

estate that the discharged trustee becomes aware of, where that estate has 

a value which is not less than the value mentioned in subsection (1), and 

(b) if requested by the Accountant in Bankruptcy, provide to the Accountant 

in Bankruptcy the information mentioned in subsection (7)(b) and (c).> 

Section 25 

Fergus Ewing 
 

20 In section 25, page 30, leave out lines 30 to 34 and insert— 

<(  )  after subsection (2), insert— 

“(2A) Where the sheriff intends to recall an award of sequestration on the ground that 

the debtor has paid the debtor’s debts in full, the order recalling the award may 

not— 

(a) be made before the payment in full of the outlays and remuneration of 

the interim trustee and the trustee,  

(b) be subject to any conditions which are to be fulfilled before the order 

takes effect.”,  

(  ) in subsection (3), after “On”, insert “or before”, and> 
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Fergus Ewing 
 

21 In section 25, page 30, line 35, leave out <first and second places> and insert <second place> 

Section 26 

Fergus Ewing 
 

22 In section 26, page 31, line 27, leave out <17C(5) or> 

Fergus Ewing 
 

23 In section 26, page 31, leave out lines 33 to 38 and insert— 

<(  ) The trustee must prepare a statement on the debtor’s affairs, so far as within the 

knowledge of the trustee. 

(  ) The trustee must submit the statement to the Accountant in Bankruptcy—> 

Fergus Ewing 
 

24 In section 26, page 32, leave out lines 4 to 12 and insert— 

<(4) The statement must— 

(a) indicate whether the debtor has agreed to— 

(i) the interim trustee’s claim for outlays reasonably incurred and for 

remuneration for work reasonably undertaken by the interim 

trustee (including any outlays and remuneration which are yet to be 

incurred), and 

(ii) the trustee’s claim for outlays reasonably incurred and for 

remuneration for work reasonably undertaken by the trustee 

(including any outlays and remuneration which are yet to be 

incurred),  

(b) state whether or not the debtor’s debts have been paid in full (including 

the payment of the outlays and remuneration of the interim trustee and 

the trustee), 

(c) where the debtor’s debts have not been so paid— 

(i) provide details of any debt which has not been paid, and 

(ii) indicate whether, in the opinion of the trustee, the debtor’s assets 

are likely to be sufficient to pay the debts in full (including the 

payment of the outlays and remuneration of the interim trustee and 

the trustee) before the day which is 8 weeks after the day on which 

the statement is submitted, and 

(d) provide details of any distribution of the debtor’s estate.> 

Fergus Ewing 
 

25 In section 26, page 32, line 22 leave out from <obtain> to <estate> in line 23 and insert <be 

included in the statement made by the trustee> 

Fergus Ewing 
 

26 In section 26, page 32, line 28, at end insert— 
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<(  ) If any creditor submits a claim in accordance with subsection (8), the trustee 

must update and resubmit the statement before the expiry of the period of 7 

days beginning with the expiry of the period mentioned in subsection (8)(b). 

(  ) The trustee must update and resubmit the statement if— 

(a) the statement previously submitted did not state in accordance with 

subsection (4)(b) that the debtor’s debts have been paid in full, and 

(b) before the day on which the application is determined by the Accountant 

in Bankruptcy, the trustee is able to make that statement.> 

Fergus Ewing 
 

27 In section 26, page 32, leave out lines 29 to 43 and insert— 

<17C Determination of outlays and remuneration  

(1) This section applies where— 

(a) the Accountant in Bankruptcy receives an application under section 17A, 

and 

(b) the statement submitted by the trustee under section 17B indicates that 

the amount of the outlays and remuneration of the trustee is not agreed. 

(2)  The trustee must provide to the Accountant in Bankruptcy— 

(a) at the same time as submitting the statement under section 17B— 

(i) the trustee’s accounts of the trustee’s intromissions with the 

debtor's estate for audit, and  

(ii) details of the trustee’s claim for outlays reasonably incurred and 

for remuneration for work reasonably undertaken by the trustee 

(including any outlays and remuneration which are yet to be 

incurred), and 

(b) such other information in relation to that claim as may be reasonably 

requested by the Accountant in Bankruptcy.> 

Fergus Ewing 
 

28 In section 26, page 33, line 1, leave out from <may> to end of line 10 and insert <must before the 

expiry of the period of 28 days beginning with the expiry of the period mentioned in section 

17B(9) issue a determination fixing the amount of the outlays and the remuneration payable to the 

trustee. 

(3A) The Accountant in Bankruptcy may before the expiry of the period mentioned 

in subsection (3) determine the expenses reasonably incurred by a creditor who 

was a petitioner or, as the case may be, concurred in a debtor application for 

sequestration.> 

Fergus Ewing 
 

29 In section 26, page 33, line 12, leave out <(3)(a)> and insert <(3)> 

Fergus Ewing 
 

30 In section 26, page 33, leave out lines 15 to 37 
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Fergus Ewing 
 

31 In section 26, page 34, line 1, leave out <under section 17D(1)(b)(ii)> and insert <in the statement 

submitted under section 17B> 

Fergus Ewing 
 

32 In section 26, page 34, line 6, at end insert— 

<(  ) The Accountant in Bankruptcy may not grant a recall of an award of 

sequestration after— 

(a) where no appeal is made under section 17H(5)(a), the day which is 8 

weeks after the day on which the statement was first submitted under 

section 17B(2), or 

(b) where such an appeal is made, such later day which is 14 days after the 

day on which the appeal is finally determined or abandoned.> 

Fergus Ewing 
 

33 In section 26, page 34, line 22, at end insert— 

<(5) Without delay after granting a recall of an award of sequestration under 

subsection (1), the Accountant in Bankruptcy must send a certified copy of the 

decision to the Keeper of the Register of Inhibitions for recording in that 

register.> 

Fergus Ewing 
 

34 In section 26, page 34, line 34, leave out from first <to> to <estate> in line 35 and insert <for the 

creditor’s claim to a dividend out of the debtor’s estate to be considered> 

Fergus Ewing 
 

35 In section 26, page 34, line 40, leave out <an interim> and insert <a> 

Fergus Ewing 
 

36 In section 26, page 35, leave out lines 7 to 25 

Fergus Ewing 
 

37 In section 26, page 35, line 29, at end insert— 

<(  ) those debts were paid in full before the expiry of the period of 8 weeks 

beginning with the expiry of the period mentioned in subsection (5)(a),> 

Fergus Ewing 
 

38 In section 26, page 35, line 33, at end insert— 

<(11) Without delay after granting a recall of an award of sequestration under 

subsection (9), the Accountant in Bankruptcy must send a certified copy of the 

decision to the Keeper of the Register of Inhibitions for recording in that 

register.> 

Fergus Ewing 
 

39 In section 26, page 36, leave out lines 4 to 6 
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Fergus Ewing 
 

40 In section 26, page 36, line 10, leave out from <17C(3)(b)> to end of line 11 and insert 

<17C(3A).> 

Fergus Ewing 
 

41 In section 26, page 36, line 32, leave out <17C(3)(a)> and insert <17C(3)> 

Fergus Ewing 
 

42 In section 26, page 36, line 35, leave out <17C(3)(a)> and insert <17C(3)> 

Section 28 

Fergus Ewing 
 

43 In section 28, page 39, line 21, at end insert— 

<(  ) becomes subject to the circumstances mentioned in subsection (1A). 

(1A) The circumstances are that— 

(a) there is a conflict of interest affecting the trustee, or 

(b) there is a change in the personal circumstances of the trustee, 

 which prevents, or makes it impracticable for, the trustee to carry out the 

trustee’s functions.> 

Fergus Ewing 
 

44 In section 28, page 39, line 22, after <(1)(b)> insert <or (c)> 

Fergus Ewing 
 

45 In section 28, page 39, line 33, at end insert— 

<(5A) A determination or appointment under this section may be made— 

(a) on the application of any person having an interest, or 

(b) without an application, where the Accountant in Bankruptcy proposes to 

make a determination or appointment of the Accountant in Bankruptcy’s 

own accord. 

(5B) The applicant must notify all interested persons where an application is made 

under subsection (5A)(a). 

(5C) The Accountant in Bankruptcy must notify all interested persons where the 

Accountant in Bankruptcy proposes to make a determination or appointment by 

virtue of subsection (5A)(b). 

(5D) A notice under subsection (5B) or (5C) must inform the recipient that the 

person has a right to make representations to the Accountant in Bankruptcy in 

relation to the application or the proposed determination or appointment before 

the expiry of the period of 14 days beginning with the day on which the notice 

is given. 

(5E) Before making a determination or appointment under this section, the 

Accountant in Bankruptcy must take into account any representations made by 

an interested person.> 
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Fergus Ewing 
 

46 In section 28, page 39, leave out line 39 and insert— 

<(c) the trustee appointed under this section (where the trustee appointed is 

not the Accountant in Bankruptcy),> 

Fergus Ewing 
 

47 In section 28, page 39, line 41, at end insert— 

<(7) The trustee appointed under this section— 

(a) must notify the determination or appointment under this section to every 

creditor known to the trustee, 

(b) may require— 

(i) delivery of all documents relating to each sequestration in which 

the former trustee was acting which are in the possession of the 

former trustee or the former trustee’s representatives (other than 

the former trustee’s accounts), 

(ii) delivery of a copy of the former trustee’s accounts, 

(iii) the former trustee or the former trustee’s representatives to submit 

the trustee’s accounts for audit to the commissioners or, if there are 

no commissioners, to the Accountant in Bankruptcy. 

(8) Where the trustee appointed under this section requires submission of the 

accounts in accordance with subsection (7)(b)(iii), the commissioners or, as the 

case may be, the Accountant in Bankruptcy must issue a determination fixing 

the amount of the outlays and remuneration payable to the former trustee or the 

former trustee’s representatives in accordance with section 53.> 

Fergus Ewing 
 

48 In section 28, page 40, line 2, leave out <subsection (6)(a) to (c)> and insert <subsections (6)(a) 

and (b) and (7)(a)> 

Fergus Ewing 
 

49 In section 28, page 40, line 16, leave out <subsection (6)(a) to (c)> and insert <subsections (6)(a) 

and (b) and (7)(a)> 

Section 29 

Fergus Ewing 
 

50 In section 29, page 42, line 1, after <commissioners,> insert— 

<(ia) the debtor,> 

Fergus Ewing 
 

51 In section 29, page 42, line 16, after <trustee,> insert <the debtor,> 

Fergus Ewing 
 

52 In section 29, page 42, line 29, after <trustee,> insert <the debtor,> 
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After section 29 

Fergus Ewing 
 

53 After section 29, insert— 

<Removal of commissioner 

 In section 30 of the 1985 Act (election, resignation and removal of commissioners)— 

(a) in subsection (4), after paragraph (b) insert— 

“(c) by order of the sheriff if the sheriff is satisfied that the commissioner is 

no longer acting in the interests of the efficient conduct of the 

sequestration.”, and 

(b) after subsection (4), insert— 

“(5) An order under subsection (4)(c) may be made on the application of— 

(a) the Accountant in Bankruptcy,  

(b) a person representing not less than one quarter in value of the creditors, 

or 

(c) the trustee. 

(6) The sheriff must— 

(a) order an application by a person mentioned in subsection (5) to be served 

on the commissioner, 

(b) order that the application is intimated to every creditor who has given a 

mandate to the commissioner, and 

(c) before deciding whether or not to make an order under subsection (4)(c), 

give the commissioner the opportunity to make representations. 

(7) On an application under subsection (4)(c), the sheriff may, in ordering the 

removal of the commissioner from office, make such further order as the 

sheriff thinks fit or may, instead of removing the commissioner from office, 

make such other order as the sheriff thinks fit. 

(8) The trustee, the Accountant in Bankruptcy, any commissioner or any creditor 

may appeal against the decision of the sheriff on an application under 

subsection (4)(c) within 14 days after the date of that decision.”.> 

Section 31 

Fergus Ewing 
 

54 In section 31, page 43, line 37, at end insert <, or— 

 (  ) the sheriff. 

(1A) A bankruptcy restrictions order may be made by the sheriff only on the 

application of the Accountant in Bankruptcy.> 

Fergus Ewing 
 

55 In section 31, page 44, leave out lines 4 to 6 and insert— 

<(  )  for subsection (1), substitute— 
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“(1)  A bankruptcy restrictions order must be made if the Accountant in Bankruptcy, 

or as the case may be, the sheriff thinks it appropriate having regard to the 

conduct of the debtor (whether before or after the date of sequestration).”,> 

Fergus Ewing 
 

56 In section 31, page 44, line 8, leave out from beginning to <Bankruptcy”> and insert <after 

“The”, where it first occurs, insert “Accountant in Bankruptcy, or as the case may be, the”> 

Fergus Ewing 
 

57 In section 31, page 44, line 14, leave out from <for> to <Bankruptcy”> and insert <after “The”, 

where it first occurs insert “Accountant in Bankruptcy, or as the case may be, the”> 

Fergus Ewing 
 

58 In section 31, page 44, line 15, leave out from <for> to end of line 16 and insert <after “the”, in 

the first and second places where it occurs, insert “Accountant in Bankruptcy, or as the case may 

be, the”.> 

Fergus Ewing 
 

59 In section 31, page 44, line 19, leave out from <the> to end of line 21 and insert <for “An 

application for a bankruptcy restrictions order must be made” substitute “The Accountant in 

Bankruptcy must make, or apply to the sheriff for, a bankruptcy restrictions order”,  

(  ) for subsection (2), substitute— 

“(2) After the end of the period referred to in subsection (1), the Accountant in 

Bankruptcy may— 

(a) make a bankruptcy restrictions order only with the permission of the 

sheriff, and 

(b) make an application for a bankruptcy restrictions order only with the 

permission of the sheriff.”.> 

Fergus Ewing 
 

60 In section 31, page 44, leave out lines 23 and 24 and insert— 

<(  )  for subsection (2), substitute— 

“(2) The date specified in a bankruptcy restrictions order under subsection (1)(b)— 

(a) in the case of an order made by the Accountant in Bankruptcy— 

(i) must not be before the end of the period of 2 years beginning with 

the date on which the order is made, but 

(ii)  must be before the end of the period of 5 years beginning with that 

date, and 

(b) in the case of an order made by the sheriff must not be— 

(i) before the end of the period of 5 years beginning with the date on 

which the order is made, or 

(ii)  after the end of the period of 15 years beginning with that date.”, 

(  ) in subsection (3), for “sheriff” substitute “person mentioned in subsection (4)”,  

(  ) after subsection (3), insert— 
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“(4) The person is— 

(a) in the case of a bankruptcy restrictions order made by the Accountant in 

Bankruptcy, the Accountant in Bankruptcy, and 

(b) in the case of a bankruptcy restrictions order made by the sheriff, the 

sheriff.> 

Fergus Ewing 
 

61 In section 31, page 44, line 25, after <made> insert <to the Accountant in Bankruptcy> 

Fergus Ewing 
 

62 In section 31, page 45, line 1, leave out <This section> and insert <Subsection (2)> 

Fergus Ewing 
 

63 In section 31, page 45, line 11, at end insert— 

<(2A) Subsection (2B) applies at any time between— 

(a) the making of an application to the sheriff for a bankruptcy restrictions 

order, and 

(b)  the determination of the application. 

(2B) The sheriff may, on the application of the Accountant in Bankruptcy, make an 

interim bankruptcy restrictions order if the sheriff thinks that— 

(a) there are prima facie grounds to suggest that the application for the 

bankruptcy restrictions order will be successful, and 

(b) it is in the public interest to make an interim bankruptcy restrictions 

order.”,> 

Fergus Ewing 
 

64 In section 31, page 45, leave out lines 13 to 18 and insert— 

<(  ) for subsection (5), substitute— 

“(5) An interim order ceases to have effect— 

(a) in the case of an interim order made by the Accountant in Bankruptcy, on 

the Accountant in Bankruptcy deciding whether or not to make a 

bankruptcy restrictions order, 

(b) in the case of an interim order made by the sheriff, on the determination 

of the application for the bankruptcy restrictions order, or 

(c) if the sheriff discharges the interim order, on the application of the 

Accountant in Bankruptcy or of the debtor.”.>  

Section 33 

Fergus Ewing 
 

65 In section 33, page 47, line 25, at end insert— 
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<(  ) After making an order which affects a matter which is recorded in the Register 

of Inhibitions, the Accountant in Bankruptcy must without delay send a 

certified copy of the order to the Keeper of that register for recording in that 

register.> 

Section 40 

Fergus Ewing 
 

66 In section 40, page 54, line 13, leave out <(4)> and insert <(4)(b)> 

After section 40 

Fergus Ewing 
 

67 After section 40 insert— 

<Appeals against decisions on review 

After section 63B of the 1985 Act insert— 

“63C Review of decisions by Accountant in Bankruptcy: grounds of appeal 

(1) For the avoidance of doubt, an appeal under a provision mentioned in 

subsection (2) may be made on— 

(a) a matter of fact, 

(b) a point of law, or 

(c) the merits. 

(2) The provisions are— 

(a) section 3A(7), 

(b) section 13A(11), 

(c) section 13B(7), 

(d) section 15(3D), 

(e) section 17H(5), 

(f) section 25A(8), 

(g) section 26A(5), 

(h) section 27(4), 

(i) section 28B(4), 

(j) section 29(4), 

(k) section 29(6H), 

(l) section 32BA(5), 

(m) section 32G(5), 

(n) section 42(2D), 

(o) section 49(6D), 

(p) section 54B(6), 

(q) section 54G(6), 
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(r) section 56J(8), 

(s) section 57(4), 

(t) section 58A(5), 

(u) section 63B(4), 

(v) paragraph 3(6) of Schedule 1.”> 

Before section 41 

Fergus Ewing 
 

68 Before section 41 insert— 

<Representation of Accountant in Bankruptcy in sheriff court 

 After section 1C of the 1985 Act insert— 

“1D Conduct of proceedings in the sheriff court 

(1) A person authorised by the Accountant in Bankruptcy may conduct civil 

proceedings in the sheriff court in relation to a function of the Accountant in 

Bankruptcy (including the functions listed in section 1A). 

(2) In subsection (1), “civil proceedings” are proceedings which are not in respect 

of an offence.”.> 

Section 44 

Fergus Ewing 
 

69 In section 44, page 56, line 14, at end insert— 

<(4B) The trustee may, if appointed or reappointed under section 58B, send a 

memorandum in a form prescribed by the Court of Session by act of sederunt to 

the Keeper of the Register of Inhibitions for recording in that register before 

the expiry of that appointment. 

(4C) The recording of a memorandum sent in accordance with subsection (4B) 

imposes the effect mentioned in subsection (2) for a period of 3 years 

beginning with the day of notification in accordance with section 58C(1).”.> 

Schedule 1 

Fergus Ewing 
 

70 In schedule 1, page 58, line 25, at end insert— 

<(  ) Section 58A applies as if— 

(a) subsections (3) to (4C) and (7)(a) were omitted, and 

(b) for subsection (5) there were substituted— 

“(5) The debtor or any creditor may, before the expiry of the period of 14 days 

beginning with the day on which the debtor is discharged under section 54C(1), 

appeal to the sheriff against the discharge of the Accountant in Bankruptcy in 

respect of the Accountant in Bankruptcy’s actings as trustee.”.> 
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Schedule 2 

Fergus Ewing 
 

71 In schedule 2, page 61, leave out lines 36 and 37 

Schedule 3 

Fergus Ewing 
 

72 In schedule 3, page 64, line 9, at end insert— 

<Sheriff Courts (Scotland) Act 1971 (c.58) 

 In section 32(1)(m) of the Sheriff Courts (Scotland) Act 1971 (appearance before a 

sheriff under the 1985 Act), after “sequestration)” insert “or section 54B(6) of that Act 

(appeal following review of discharge decision)”.> 

Fergus Ewing 
 

73 In schedule 3, page 65, line 40, at end insert— 

 <In section 14(3) (expiry of effect of inhibition), after paragraph (a) insert— 

“(ab) on the recording under section 10A(3D), 17E(5) or 17F(11) of a certified 

copy of a decision,”.> 

Fergus Ewing 
 

74 In schedule 3, page 66, line 31, at end insert— 

<In section 43A(1) (debtor’s requirement to give account of affairs), for paragraph (b) 

substitute— 

“(b)   is subject to a debtor contribution order.”.> 

Fergus Ewing 
 

75 In schedule 3, page 66, line 38, at end insert— 

<In section 50(1) (entitlement to vote and draw a dividend), for the words “on appeal 

under subsection (6) of” substitute “on review or appeal under”. 

In section 52(7) (set aside of certain estate where appeal)— 

(a) for the words “an appeal is taken under section 49(6)(b)” substitute “a 

review or appeal is made under section 49”, and 

(b) for “appeal”, where it appears in both subsequent places, substitute 

“review or appeal”.> 

Fergus Ewing 
 

76 In schedule 3, page 67, line 20, at end insert— 

<In section 58A(4) (documents sent on discharge of Accountant in Bankruptcy), in 

paragraph (a) for “the determination mentioned in subsection (2)(c) above” substitute “a 

determination of the Accountant in Bankruptcy’s fees and outlays calculated in 

accordance with regulations made under section 69A”.> 

806



 15 

Schedule 4 

Fergus Ewing 
 

77 In schedule 4, page 69, line 25, at end insert— 

<In section 10(7), the words “a bankruptcy order under 

the Bankruptcy Act 1914 (c.59) or”.> 

Fergus Ewing 
 

78 In schedule 4, page 69, line 32, at end insert— 

<In section 14(3), in paragraph (a) the words “, or by 

virtue of paragraph 11 of Schedule 4 to,”; and 

paragraph (aa).> 

Fergus Ewing 
 

79 In schedule 4, page 69, line 42, at end insert— 

<In section 32(6), the words “or interest”.> 

Fergus Ewing 
 

80 In schedule 4, page 69, line 43, leave out <32(9)(iii)> and insert <32(9)(b)(iii)> 

Fergus Ewing 
 

81 In schedule 4, page 69, line 43, at end insert— 

<In section 34(4), the words “or interest”.> 

Fergus Ewing 
 

82 In schedule 4, page 69, line 45, at end insert— 

<In section 36(5), the words “or interest”.> 
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SP Bill 34A-ML (Correction)  Session 4 (2014) 

 

1 

Bankruptcy and Debt Advice (Scotland) Bill 

 
Correction Slip to the Marshalled List of Amendments for Stage 3 

 
The text of amendment 32 is incorrect in the Marshalled List of Amendments for Stage 3. The 

wording of the amendment should be as below. The amendment appears on page 6 of the 

Marshalled List of Amendments for Stage 3. When amendment 32 is called, reference should be 

made to the version of amendment 32 below. 

Fergus Ewing 
 

32 In section 26, page 34, line 6, at end insert— 

<(  ) The Accountant in Bankruptcy may not grant a recall of an award of 

sequestration after— 

(a) where no appeal is made under section 17H(5)(a), the day which is 8 

weeks after the day on which the statement was first submitted under 

section 17B(3), or 

(b) where such an appeal is made, such later day which is 14 days after the 

day on which the appeal is finally determined or abandoned.> 
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SP Bill 34A-G (Timed)  Session 4 (2014) 

Bankruptcy and Debt Advice (Scotland) Bill 

 
Groupings of Amendments for Stage 3 

 
This document provides procedural information which will assist in preparing for and 

following proceedings on the above Bill.  The information provided is as follows: 

 the list of groupings (that is, the order in which amendments will be 

debated).  Any procedural points relevant to each group are noted; 

 the text of amendments to be debated during Stage 3 consideration, set out 

in the order in which they will be debated.  THIS LIST DOES NOT 

REPLACE THE MARSHALLED LIST, WHICH SETS OUT THE 

AMENDMENTS IN THE ORDER IN WHICH THEY WILL BE 

DISPOSED OF. 

 

 

Groupings of amendments 
 

Note: The time limits indicated are those set out in the timetabling motion to be 

considered by the Parliament before the Stage 3 proceedings begin.  If that motion is 

agreed to, debate on the groups above each line must be concluded by the time 

indicated, although the amendments in those groups may still be moved formally and 

disposed of later in the proceedings. 

 

Group 1: Financial education for debtor 

3 

Group 2: Common financial tool 

4, 5, 7 

Group 3: Minor and technical 

6, 9, 66, 74, 75, 76, 77, 78, 79, 80, 81, 82 

Group 4: Length of contribution period in respect of debtor’s income and estate 

1, 2 

 

Debate to end no later than 35 minutes after proceedings begin 

 

Group 5: Moratorium on diligence 

8 

Group 6: Recording certain documents in the Register of Inhibitions 

10, 65, 69, 73 

Group 7: Submission of claims to trustee 

11 
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Group 8: Discharge of debtor 

12, 13, 14, 70 

Group 9: Assets discovered after discharge of trustee 

15, 16, 17, 18, 19 

 

Debate to end no later than 1 hour 5 minutes after proceedings begin 

 

Group 10: Recall of sequestration 

20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34, 35, 36, 37, 38, 39, 40, 41, 42, 

71 

Group 11: Replacement of trustee and removal of trustees and commissioners 

43, 44, 45, 46, 47, 48, 49, 50, 51, 52, 53 

Group 12: Bankruptcy restrictions orders 

54, 55, 56, 57, 58, 59, 60, 61, 62, 63, 64 

Group 13: Appeals against review decisions of the Accountant in Bankruptcy 

67 

Group 14: Representation in the sheriff court 

68, 72 

 

Debate to end no later than 1 hour 30 minutes after proceedings begin 
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EXTRACT FROM THE MINUTES OF PROCEEDINGS 
 

Vol. 3, No. 92 Session 4  
 

Meeting of the Parliament 

Thursday 20 March 2014  

Note: (DT) signifies a decision taken at Decision Time. 
 
Business Motion: Joe FitzPatrick, on behalf of the Parliamentary Bureau, moved 
S4M-09409—That the Parliament agrees that, during stage 3 of the Bankruptcy and 
Debt Advice (Scotland) Bill, debate on groups of amendments shall, subject to Rule 
9.8.4A, be brought to a conclusion by the time limit indicated, that time limit being 
calculated from when the stage begins and excluding any periods when other 
business is under consideration or when a meeting of the Parliament is suspended 
(other than a suspension following the first division in the stage being called) or 
otherwise not in progress:  
 
Groups 1 to 4: 35 minutes  
Groups 5 to 9: 1 hour 5 minutes  
Groups 10 to 14: 1 hour 30 minutes.  
 
The motion was agreed to.  
 
Bankruptcy and Debt Advice (Scotland) Bill - Stage 3: The Bill was considered  
at Stage 3. 
 
The following amendments were agreed to (without division): 3, 4, 5, 6, 7, 8, 9, 10, 
11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 31, 32, 
33, 34, 35, 36, 37, 38, 39, 40, 41, 42, 43, 44, 45, 46, 47, 48, 49, 50, 51, 52, 53, 54, 
55, 56, 57, 58, 59, 60, 61, 62, 63 ,64, 65, 66, 67, 68, 69, 70, 71, 72, 73, 74, 75, 76, 
77, 78, 79, 80, 81, 82 
 
The following amendments were disagreed to (by division) 
 

1    (For 35, Against 76, Abstentions 0) 
 
2   (For 36, Against 74, Abstentions 0) 
 

Bankruptcy and Debt Advice (Scotland) Bill – Stage3: The Minister for Energy,  
Enterprise and Tourism (Fergus Ewing) moved S4M-09365—That the Parliament 
agrees that the Bankruptcy and Debt Advice (Scotland) Bill be passed. 
 
After debate, the motion was agreed to (DT). 
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29239  20 MARCH 2014  29240 

 

Bankruptcy and Debt Advice 
(Scotland) Bill: Stage 3 

14:30 
The Deputy Presiding Officer (Elaine Smith): 

The next item of business is stage 3 proceedings 
on the Bankruptcy and Debt Advice (Scotland) Bill. 
In dealing with the amendments, members should 
have the bill as amended at stage 2, SP bill 34A; 
the marshalled list, SP bill 34AML; the correction 
slip to the marshalled list, SP bill 34AML 
(correction); and the groupings, SP bill 34AG. 

The division bell will sound and proceedings will 
be suspended for five minutes for the first division 
of the afternoon. The period of voting for the first 
division will be 30 seconds. Thereafter, I will allow 
a voting period of one minute for the first division 
after a debate. Members who wish to speak in the 
debate should press their request-to-speak 
buttons as soon as possible after I call the group. 

Section 2—Financial education for debtor 

The Deputy Presiding Officer: Group 1 is on 
financial education for debtor. Amendment 3, in 
the name of Fergus Ewing, the Minister for 
Energy, Enterprise and Tourism, is the only 
amendment in the group. 

The Minister for Energy, Enterprise and 
Tourism (Fergus Ewing): I begin by declaring 
that I am a non-practising solicitor member of the 
Law Society of Scotland and a member of the HI-
Scot Credit Union. 

Almost all the amendments that the Scottish 
Government has lodged for stage 3 are in 
response to arguments put by stakeholders that 
include the Institute of Chartered Accountants in 
Scotland, Citizens Advice Scotland, the Law 
Society of Scotland, StepChange Debt Charity and 
others, as well as to arguments put by MSPs. 

Our proposals in the bill in relation to financial 
education are groundbreaking. They are a step 
towards a financial national health service for 
Scotland. As part of our financial health service, 
the most financially vulnerable will benefit from 
education designed to build their financial 
capability and help prevent repeated debt 
problems. There has been support throughout the 
bill process for financial education being an 
integral part of the system. What we have 
delivered through the bill provides the platform for 
further action to build the financial capability of 
individuals and families across Scotland. 

Maximising the opportunity for the financial 
education of our young people is vital if we are to 
prevent future generations from experiencing 
problem debt. Initiatives such as Glasgow City 
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Council’s project to commit £10 to a credit union 
savings account for every secondary 1 pupil are 
commendable aspirations that are worthy of 
consideration and something that we want to 
discuss with credit unions. The importance of 
encouraging young people to save and to 
understand the value of money cannot be 
overstated. 

Amendment 3 is fairly minor. It takes up a 
suggestion from the Institute of Chartered 
Accountants in Scotland that a trustee in 
bankruptcy must advise the debtor within six 
months of the start of their bankruptcy if they are 
required to undergo a programme of financial 
education. Providing clarity early in the process 
will be helpful for the individual. It will ensure that 
financial rehabilitation is not delayed and that they 
can benefit from a programme of learning during 
their bankruptcy. This small change has come 
about as a result of listening to those with an 
interest in the matter. I ask that Parliament support 
the amendment. 

I move amendment 3. 

Amendment 3 agreed to. 

Section 3—Debtor’s contribution: common 
financial tool 

The Deputy Presiding Officer: Group 2 is on 
common financial tool. Amendment 4, in the name 
of the minister, is grouped with amendments 5 and 
7. 

Fergus Ewing: The proposal for a common 
financial tool has been discussed extensively 
during the Parliament’s consideration of the bill, 
and rightly so. One of the key principles of the bill 
is that those who can pay their debts should do so. 
The assessment of an individual’s ability to pay 
must therefore be done in a way that is both 
consistent and fair. To mandate the use of a 
common financial tool across the money advice 
and insolvency sector is a significant step forward 
and one that has been widely supported both 
across the sector and by the Economy, Energy 
and Tourism Committee. 

On-going discussions with stakeholders have 
led us to clarify our intentions in relation to the 
tool, which members will recall will be the common 
financial statement operated by the Money Advice 
Trust. Amendments 4, 5 and 7 make minor 
adjustments in that light. 

Amendment 4 responds to stakeholder queries 
about whether assets or liabilities would be used 
in setting how much it is appropriate that debtors 
generally should pay. The amendment makes it 
clear that the specific power to prescribe a method 
for assessing the debtor’s assets, income, 
liabilities and expenditure is aimed at assessing 
the particular debtor’s financial circumstances. 

Assets could still be relevant but, for instance, in 
assessing the debtor’s income as part of their 
financial circumstances rather than more widely. 

Amendment 5 ensures that the regulations that 
set out the tool will be able to use the common 
financial statement while any necessary 
adjustments are made. Likewise, amendment 7 
makes it clear that, in setting a debtor contribution 
order, the Accountant in Bankruptcy must also use 
the common financial tool. I believe that the 
amendments in the group bring the necessary 
clarity, and I therefore ask the Parliament to 
support them. 

I move amendment 4. 

Amendment 4 agreed to. 

Amendment 5 moved—[Fergus Ewing] and 
agreed to. 

Section 4—Debtor contribution order 

The Deputy Presiding Officer: Group 3 
contains minor and technical amendments. 
Amendment 6, in the name of the minister, is 
grouped with amendments 9, 66 and 74 to 82. 

Fergus Ewing: The amendments in group 3 
make certain technical corrections and 
improvements to the bill. I am pleased that they 
include points that were made by stakeholders 
such as the Scottish Law Commission and 
StepChange Debt Charity. The amendments 
ensure that the legislation will read and have effect 
accurately. I can speak to any of the individual 
amendments in copious detail if members so 
desire, but I do not propose to go through each of 
the minor points at this stage. 

I move amendment 6 and invite members to 
support amendments 6, 9, 66 and 74 to 82. 

Amendment 6 agreed to. 

Amendment 7 moved—[Fergus Ewing]—and 
agreed to. 

The Deputy Presiding Officer: Group 4 is on 
length of contribution period in respect of debtor’s 
income and estate. Amendment 1, in the name of 
Jenny Marra, is grouped with amendment 2. 

Jenny Marra (North East Scotland) (Lab): 
Amendment 1 will be familiar to members who 
have followed the debates as the bill has 
progressed through Parliament. As a 
corresponding amendment did at stage 2, 
amendment 1 seeks to reverse the increase from 
four years to three years in the practical effects of 
bankruptcy for Scots, thereby maintaining the 
status quo that Lloyds Bank has described as an 
“adequate payment period”. 

I do not want to go over old ground, so I simply 
note that Citizens Advice Scotland’s stage 3 

813



29243  20 MARCH 2014  29244 
 

 

briefing refutes the minister’s assertion at stage 2 
that the move will not cause undue hardship. 
Citizens Advice Scotland has stated that 
“increasing the payment contribution period by a further 
year is very likely to cause hardship. Bankruptcy is for 
those who are in major need of debt relief, an additional 
year of payments, administration fees and charges will not 
help them get that relief.” 

As CAS also noted, the proposal is intended to do 
one thing: it is intended to cover the costs of the 
Accountant in Bankruptcy which, under the bill’s 
proposals, will take a great swathe of functions 
that are currently overseen by our courts.  

Fergus Ewing: I assure Ms Marra that the 
intention is most certainly not to recover the 
Accountant in Bankruptcy’s costs. I also inform her 
that in a letter that I have from Lloyds Banking 
Group, Euan McPherson, who is its head of fraud 
operations, has said: 

“As a result of our discussion and the additional 
assurance provided that the rule would only be applied 
where there is a proven ability to make payments over the 
extended time, I believe the bank should be able to support 
the provision.” 

Jenny Marra: I thank the minister for that 
assurance. His quotation is not the one that I have 
from Lloyds. Perhaps we can check that later. 

The point that I was making is that the reason 
for the move is described in the Government’s 
policy memorandum for the bill, which says: 

“It is considered that the courts are under increasing 
pressure from civil and criminal business. As a result of 
this, access to justice may take longer than previously 
anticipated, with sheriffs spending more time dealing with 
chambers work than with courtroom business.” 

Chic Brodie (South Scotland) (SNP): Will 
Jenny Marra take an intervention? 

Jenny Marra: No, thank you. 

Not so long ago, I, as a member of the Justice 
Committee, and members on the Labour benches, 
in the chamber, argued strongly against the SNP’s 
decision to close 10 sheriff courts across Scotland 
on the ground that doing so would increase 
pressure on the courts. I cannot help believing that 
if the Government had had the foresight to take 
our advice, we would not now be passing on the 
costs of court closures to some of the most 
vulnerable and financially excluded people. There 
is no greater iniquity and I believe that the 
Government will come to regret this. 

There was no great support for the change 
during consultation. That can be made no clearer 
than in the Account in Bankruptcy’s analysis of the 
consultation, which clearly states: 

“The majority of respondents who responded to this felt 
that this product was not required.” 

Chic Brodie: Will Jenny Marra take an 
intervention? 

Jenny Marra: No, thank you. 

Furthermore, the Law Society and many others 
have questioned the measure’s effectiveness. For 
those reasons I ask members to support 
amendment 1. 

Would you like me to continue with amendment 
2 now, Presiding Officer? 

The Deputy Presiding Officer: Yes—please 
speak to all the amendments in the group. 

Jenny Marra: Amendment 2 seeks to reinstate 
automatic discharge from bankruptcy. At stage 2 I 
moved a similar amendment and at stage 1 I 
spoke against the bill’s proposals to end automatic 
discharge. I acknowledge that the minister has 
moved on the matter at stage 2 and again today to 
clarify the process of discharge and to make it 
easier. 

However, I want to put on record the advice of 
the European Commission, which says that 
“discharge should be as automatic and as reasonably 
limited in time as possible.” 

I wonder whether scrapping automatic discharge 
will fulfil those criteria. We have heard from the 
Institute of Chartered Accountants in Scotland that 
the move could have serious unintended 
consequences and I stress again, as I did at stage 
2, that the provision will be seen as a hindrance 
and not a help to getting debtors financially active 
again. I therefore ask members to support 
amendment 2. 

I move amendment 1. 

Murdo Fraser (Mid Scotland and Fife) (Con): 
As this is my first contribution to the debate, I 
declare my interest as a member of the Law 
Society of Scotland. 

I will speak to Jenny Marra’s amendment 1, 
which seeks to reduce the contribution period that 
is proposed in the bill from 48 months to 36. As 
Jenny Marra said, the committee debated the 
issue at some length at stage 1, when we 
prepared our report, and it was debated again 
when an amendment was lodged at stage 2. On 
both those occasions I, on behalf of my party, 
reserved our position on it. However, stage 3 is 
make your mind up time, so I have made up my 
mind. 

I am minded not to support Jenny Marra’s 
amendment 1—with one caveat, which I will come 
to in a moment—for two reasons. First, the 48-
month period already exists in law in relation to 
protected trust deeds, and to me it makes sense to 
have similar provisions in relation to bankruptcy. 
Secondly, and perhaps more significantly, as a 
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matter of principle debtors should aim to repay as 
much of the money that is owed to their creditors 
as they can. To extend the contribution period to 
48 months would allow more money to be repaid. I 
am not convinced that the 12-month extension will 
cause undue hardship; indeed I suspect that the 
measure will apply to relatively few cases. 

As for the caveat that I wanted to highlight, I 
note that in its briefing for the debate, the Law 
Society of Scotland, while not opposing the 
increase to 48 months, asks for the move “to be 
closely monitored” and says that 
“if problems arise the Scottish Government should act 
swiftly in order to rectify them.” 

The suggestion is eminently sensible, and if the 
minister is able to give me an undertaking that he 
will take such action if required, I will be very 
happy to support the Government’s position and 
oppose amendment 1. 

14:45 
Alison Johnstone (Lothian) (Green): I speak 

in support of amendments 1 and 2. I supported 
similar amendments at stage 2 and still believe 
that we should not increase the contribution 
period. 

No one is suggesting that people who can afford 
to pay their debts should not do so, but as I 
listened to the evidence, it became clear to me 
that a very broad spectrum of organisations are 
against the move to four years. We heard from 
money advice non-governmental organisations, 
professional bodies such as R3—the Association 
of Business Recovery Professionals—and 
Carrington Dean, and creditors such as Lloyds 
Banking Group and the Consumer Finance 
Association, all of which are against the increase. 
In other words, creditors and debtors oppose the 
measure—although I acknowledge that the credit 
unions welcomed it. 

David Hill, of ICAS, said: 
“I believe that the longer a payment period is, the more 

likely it is that breakage will come. That is not to say that a 
payment period of four years will not work, but the longer 
the period is, the more people’s circumstances change and 
the more likely it becomes that a breakage will happen.”—
[Official Report, Economy, Energy and Tourism Committee, 
2 October 2013; c 3370.]  

Chic Brodie: As I have noted in previous 
conversations on the matter and about the 
requirement for certainty, which Alison Johnstone 
has just underpinned, the policy memorandum 
makes it quite clear that the 48-month period 
“can be varied should the debtor’s circumstances change, 
or in certain circumstances”, 

as has been pointed out, it can— 
“result in a shorter or longer repayment period.” 

Does not the member agree with that? 

Alison Johnstone: I am minded to listen to the 
evidence of the many experts who came before 
the committee and who quite clearly stated that 
there will be a greater chance of breakage as a 
result of the increase. Why should we put 
ourselves in the position of having to deal with 
such breakages? 

Moreover, the Law Society of Scotland 
“considers that there is insufficient evidence that a debtor 
contribution order for four years will improve returns to 
creditors.” 

Surely that is one of the major points in this 
debate. 

The committee received correspondence from a 
practitioner with more than a decade’s experience 
in debt advice and personal insolvency, who said: 

“If Section Four is implemented as proposed in the Bill, 
Scotland will have the longest formal bankruptcy period in 
the UK.” 

He also said that, in his 10 years of experience of 
working in the industry, 
“it is usually only the lower income debtors who cannot 
meet creditor criteria in Protected Trust Deeds who choose 
sequestration. 

To extend the payment period would, therefore, mean it 
will be the lowest income, poorest Scottish debtors who will 
pay more. More ... than is expected of them in other parts 
of the UK.” 

The minister has previously stated—Murdo 
Fraser has also just made the point—that the new 
debt arrangement scheme, which the committee 
supports, includes a 48-month period. However, 
the regulations were introduced before we had the 
chance to take full evidence on the bill, during 
which the issue emerged. As we have the 
opportunity now to get the details right in the 
primary legislation, we should do so. 

Malcolm Chisholm (Edinburgh Northern and 
Leith) (Lab): I support amendments 1 and 2 in the 
name of Jenny Marra. 

On amendment 1, I believe that the proposed 
increase was not contained in the original 
consultation and that, when it was subsequently 
consulted on, only a minority of respondents 
supported the Government’s current position. The 
minister has said that the reason for the move is 
not that it will cover costs, so I am interested to 
hear what he has to say in order to find out what 
the reason is. Murdo Fraser tried to give a reason, 
but perhaps the minister will help me out now. 

Fergus Ewing: Does Mr Chisholm accept that 
the consultation sought views on the length of a 
contribution period in a payment product and that 
a clear majority of respondents, including almost 
all the credit unions that responded, supported a 
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period of longer than the four-year period that we 
are now fixing? In fact, it was suggested that the 
period be five years. 

Malcolm Chisholm: The credit unions have 
particular reasons for their position. I will look 
further into the matter, but let me put it this way—
the measure was certainly opposed by a very 
large number of organisations that I would 
normally pay close attention to. I await the reason; 
no doubt the minister will provide one in his 
summing up. 

Murdo Fraser attempted to justify the change on 
the ground that four years is the period that 
applies to protected trust deeds, but an entirely 
different category of arrangement applies to them. 
Jenny Marra gave her main reasons for opposing 
the change and referred to the Citizens Advice 
Scotland’s briefing, which is an organisation to 
which I and, I hope, others always pay close 
attention. 

Alison Johnstone mentioned CAS, too. Many 
people will have to pay more and, as she 
emphasised, it will be the poorest people who will 
find it harder to get back on their feet, that there 
will be new opportunities to miss contributions and 
that the bill may result in a growing number of 
debtors who cannot maintain their contributions, 
which will, in general, increase hardship. 

As Alison Johnstone also said, the bill includes 
the longest formal bankruptcy period in the UK. My 
understanding is that that period may well be the 
longest in the European Union, because three 
years is the norm throughout the EU. The Law 
Society of Scotland proposes that the timescale be 
monitored. If amendment 1 is defeated, that 
monitoring can and should be asked for. No doubt 
the issue will come up in the final debate. 

Murdo Fraser discussed amendment 1 but not 
amendment 2, which intrigued me because it was 
the Economy, Energy and Tourism Committee that 
was not persuaded about the ending of automatic 
discharge. His committee said that the change 
would have unintended consequences and it 
called on the Scottish Government 
“to clarify the circumstances in which a debtor would be 
assessed as not having ‘co-operated with the trustee’”. 

That, too, is a concern of Citizens Advice 
Scotland, which says that the criterion that the 
debtor must co-operate is too broad because it 
does not say what “co-operate” means. Perhaps 
that will also be clarified by the minister. However, 
it is of concern that because such matters are not 
in the bill the policy will be open to a great deal of 
discretion. 

The bill will amend the Bankruptcy (Scotland) 
Act 1985, which was extremely welcomed when it 
was introduced. It was—I say with due respect to 

Murdo Fraser—perhaps one of the few pieces of 
legislation in the 1980s that was extremely 
welcomed. Indeed, the Law Society of Scotland 
said: 

“when the Bankruptcy (Scotland) Act 1985 said that 
people could have automatic discharge ... it was seen as a 
huge step forward that would stop people ending up in 
bankruptcy in perpetuity for various reasons”.—[Official 
Report, Economy, Energy and Tourism Committee, 30 
October 2013; c 3489.]  

I hope that that gives the minister and his 
colleagues behind him pause for thought, because 
when they reflect on this issue, they will realise 
that they are well to the right of the Conservative 
Party. 

Fergus Ewing: I will deal first with the 
arguments relating to amendment 2. Perhaps Ms 
Marra does not appreciate that, in lodging 
amendment 2, a section that has been included in 
the bill as a result of stakeholder feedback—that 
stakeholder was ICAS—would be amended. 
Therefore, we do not believe that amendment 2 
should be supported. 

The main issues undoubtedly surround 
amendment 1 and the length of the contribution 
period, so I will address that matter. I am grateful 
for all members’ speeches, to which I have 
listened carefully, as I listened to the similar 
arguments at stages 1 and 2. 

Let me make it absolutely clear that only people 
who can afford to pay a contribution to the cost of 
their bankruptcy will pay. Only one third of people 
who are bankrupt in Scotland pay such 
contributions; the remaining two thirds make no 
contribution payments whatever. We do not expect 
that proportion to change. The fundamental 
principle that is recognised in the bill and which 
this Government supports is that those who are 
able to pay from their income should contribute, 
but those who cannot should not. The bill seeks to 
introduce and apply that principle more fairly and 
more consistently than has been the case, for 
reasons that it is incumbent on me to explain. 

Before I do so, I point out that those whose sole 
income comes from benefits would pay no 
contribution. That should be clearly stated, 
because the matter has not emerged in the 
debate. In assessing the amount of contributions, 
at least three different methods of calculation 
exist. The first is for people who enter the debt 
arrangement scheme, the second is for people 
who enter protected trust deeds and third is for 
people who enter sequestration or bankruptcy. 
There are currently three different systems—three 
different mechanisms—but there is no 
consistency. How is that fair?  

Setting aside whatever our political perspectives 
might be, surely we can all agree that, if we have a 
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system in which those who can pay should and do 
pay, they should pay in accordance with a 
consistently set and fair formula that is the same 
for everybody and does not vary in accordance 
with what form of statutory solution they seek, 
whether it is debt relief or debt management. The 
common financial tool will introduce that 
consistency. 

Incidentally, with the common financial tool, we 
will encourage in the permitted deductions from 
income the inclusion of a measure of savings. 
That has not hitherto automatically been the case. 
We will come back to Parliament on how the 
common financial tool and the common financial 
statements will be calculated. I expect that we will 
debate those things in the Economy, Energy and 
Tourism Committee, but the common financial tool 
will bring consistency and fairness across the 
board for the very first time, which will end real 
unfairness to a great number of people who either 
pay too much or too little. I would have thought 
that all members could subscribe to that. 

Assertions have been made that I cannot see as 
being—with respect to those who have made and 
repeated them—correct. It is therefore reasonable 
for me to rebut them. 

First, I think that Malcolm Chisholm, who I know 
has a long history of taking a very compassionate 
approach to his politics—that is not in doubt—
claimed that we would have the longest period in 
the UK in which debtors pay a contribution. That is 
not correct. In England, the individual voluntary 
arrangements insolvency measure normally 
involves a payment period of five years. We are 
not proposing five years, although most credit 
unions wanted that; we are proposing four years. 
In England, the period is five years, so with all due 
respect I am afraid that it appears to me that that 
needs to be corrected. 

Secondly, the payment period for protected trust 
deeds is to last for four years. We debated that 
matter in committee, when it was agreed 
unanimously. If Labour Party members were 
prepared to accept in committee that four years is 
a reasonable length of time during which a 
contribution order should be paid for protected 
trust deeds, I cannot for the life of me understand 
how one could construct an argument that it is 
okay to have four years for protected trust deeds 
but somehow it is iniquitous, unfair, shocking and 
causative of undue hardship if the period were 
more than four years and not three years, as is 
now being argued. The Scottish Government 
consulted on those matters, and credit unions 
made their views very clear. 

There are other important arguments. People 
who enter into debt arrangement schemes choose 
to pay their debts almost in full. They want to pay 
their debts, and we should encourage that. Most of 

us pay our debts, although I am quite sure that 
there are many people in the country and in the 
gallery who struggle to pay their debts in these 
difficult times. They pay their debts, mortgages 
and rent not for three or four years, but for 20, 25, 
30, 40 years or their whole lifetime. We must 
recognise that not only those who have to face the 
difficulty of sequestration or protected trust deeds 
are struggling with debt; the generality of the 
population are, so we must have a balanced 
solution. Those who get into difficulty with debt but 
who wish nonetheless to pay their debt off in full 
and so enter the debt arrangement scheme pay 
for an average of six and half years, which is twice 
the length of time the Labour Party says would be 
causative of undue hardship. 

I do not think that CAS said that our measures 
would cause undue hardship, which Jenny Marra 
imputed to it. I think that it said “hardship”, but 
perhaps that is a minor criticism. If paying a 
contribution for four years is causative of hardship, 
surely those who are paying off their debts under 
DAS and are paying for six and half years are in 
hardship. The argument does not quite seem to be 
consistent. 

15:00 
In response to Murdo Fraser’s request in 

relation to the Law Society’s briefing to MSPs, I 
am happy to confirm that the Accountant in 
Bankruptcy will closely monitor the extension of 
the contribution period to 48 months as it 
proceeds. I assure Mr Fraser that we will, even 
before we get to that stage, bring to the committee 
in some shape or form the opportunity to discuss 
the common financial tool. Regardless of whether 
we need to do that, I think that we should do it, so 
I am happy to undertake to do that. 

I am slightly surprised that members who have 
argued against the bill have not mentioned the 
provisions of the supplementary financial 
memorandum, paragraphs 36 to 42 of which deal 
with breakage, to which Alison Johnstone referred. 
The supplementary financial memorandum 
calculates a range of estimated likely gross 
aggregate additional contributions, and none of 
that has been challenged by any member. 

We accept that it is extremely important to allow 
debtors relief under the bankruptcy and protected 
trust deed option, but we must provide fairness to 
creditors, too; they must get a return on their 
money, if that is reasonable. That includes credit 
unions. We do not want them to suffer undue bad 
debt because debtors who can pay do not pay for 
a period. 

We must strike a balance between the creditor 
and the debtor. We believe that the measures that 
we have proposed are fair and that, once they are 

817



29251  20 MARCH 2014  29252 
 

 

introduced, they will pave the way—for the first 
time ever in Scotland—for a consistent system 
across the board. That, in itself, will be worth our 
while and will be a step forward. 

The Deputy Presiding Officer: I invite Jenny 
Marra to wind up and to say whether she intends 
to press or to withdraw amendment 1. 

Jenny Marra: I will make just a couple of brief 
remarks. Malcolm Chisholm summed up our 
position very well. 

On the last two points that the minister made, 
many of those who gave evidence to the 
committee oppose the extension of the 
contribution period to four years. The minister 
cited the credit unions, but he must admit that 
many other bodies that gave evidence are against 
the extension to four years, including Citizens 
Advice Scotland, which both of us have quoted. 

The minister mentioned the period for 
bankruptcy in England, but he was not comparing 
like with like. He needs to be honest with 
Parliament about that. The bankruptcy period in 
England is not four years. He will make Scotland 
have the longest bankruptcy period in the whole of 
the UK, which will prevent people from getting 
back into the economy and being economically 
active again. 

Amendments 1 and 2, which seek to stop the 
extension of the bankruptcy period to four years 
and to reinstate automatic discharge, would 
improve the bill. I press amendment 1. 

The Deputy Presiding Officer: The question is, 
that amendment 1 be agreed to. Are we agreed? 

Members: No.  

The Deputy Presiding Officer: There will be a 
division. 

As this is the first division at stage 3, I suspend 
the meeting for five minutes, after which there will 
be a 30-second division. 

15:03 
Meeting suspended. 

15:08 
On resuming— 

The Deputy Presiding Officer: We move to the 
division on amendment 1. 
For 
Baker, Claire (Mid Scotland and Fife) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Baxter, Jayne (Mid Scotland and Fife) (Lab)  
Bibby, Neil (West Scotland) (Lab)  
Chisholm, Malcolm (Edinburgh Northern and Leith) (Lab)  
Dugdale, Kezia (Lothian) (Lab)  
Ferguson, Patricia (Glasgow Maryhill and Springburn) (Lab)  

Findlay, Neil (Lothian) (Lab)  
Finnie, John (Highlands and Islands) (Ind)  
Grant, Rhoda (Highlands and Islands) (Lab)  
Gray, Iain (East Lothian) (Lab)  
Harvie, Patrick (Glasgow) (Green)  
Henry, Hugh (Renfrewshire South) (Lab)  
Hilton, Cara (Dunfermline) (Lab)  
Hume, Jim (South Scotland) (LD)  
Johnstone, Alison (Lothian) (Green)  
Kelly, James (Rutherglen) (Lab)  
Macdonald, Lewis (North East Scotland) (Lab)  
Macintosh, Ken (Eastwood) (Lab)  
Malik, Hanzala (Glasgow) (Lab)  
Marra, Jenny (North East Scotland) (Lab)  
Martin, Paul (Glasgow Provan) (Lab)  
McCulloch, Margaret (Central Scotland) (Lab)  
McInnes, Alison (North East Scotland) (LD)  
McMahon, Michael (Uddingston and Bellshill) (Lab)  
McMahon, Siobhan (Central Scotland) (Lab)  
McNeil, Duncan (Greenock and Inverclyde) (Lab)  
McTaggart, Anne (Glasgow) (Lab)  
Murray, Elaine (Dumfriesshire) (Lab)  
Pearson, Graeme (South Scotland) (Lab)  
Pentland, John (Motherwell and Wishaw) (Lab)  
Scott, Tavish (Shetland Islands) (LD)  
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)  
Smith, Drew (Glasgow) (Lab)  
Stewart, David (Highlands and Islands) (Lab) 

Against 
Adam, George (Paisley) (SNP)  
Adamson, Clare (Central Scotland) (SNP)  
Allan, Dr Alasdair (Na h-Eileanan an Iar) (SNP)  
Allard, Christian (North East Scotland) (SNP)  
Beattie, Colin (Midlothian North and Musselburgh) (SNP)  
Biagi, Marco (Edinburgh Central) (SNP)  
Brodie, Chic (South Scotland) (SNP)  
Brown, Gavin (Lothian) (Con)  
Brown, Keith (Clackmannanshire and Dunblane) (SNP)  
Buchanan, Cameron (Lothian) (Con)  
Burgess, Margaret (Cunninghame South) (SNP)  
Campbell, Aileen (Clydesdale) (SNP)  
Campbell, Roderick (North East Fife) (SNP)  
Carlaw, Jackson (West Scotland) (Con)  
Coffey, Willie (Kilmarnock and Irvine Valley) (SNP)  
Constance, Angela (Almond Valley) (SNP)  
Crawford, Bruce (Stirling) (SNP)  
Cunningham, Roseanna (Perthshire South and Kinross-
shire) (SNP)  
Dey, Graeme (Angus South) (SNP)  
Don, Nigel (Angus North and Mearns) (SNP)  
Doris, Bob (Glasgow) (SNP)  
Dornan, James (Glasgow Cathcart) (SNP)  
Eadie, Jim (Edinburgh Southern) (SNP)  
Ewing, Annabelle (Mid Scotland and Fife) (SNP)  
Ewing, Fergus (Inverness and Nairn) (SNP)  
Fabiani, Linda (East Kilbride) (SNP)  
Fergusson, Alex (Galloway and West Dumfries) (Con)  
FitzPatrick, Joe (Dundee City West) (SNP)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gibson, Kenneth (Cunninghame North) (SNP)  
Gibson, Rob (Caithness, Sutherland and Ross) (SNP)  
Goldie, Annabel (West Scotland) (Con)  
Grahame, Christine (Midlothian South, Tweeddale and 
Lauderdale) (SNP)  
Hepburn, Jamie (Cumbernauld and Kilsyth) (SNP)  
Ingram, Adam (Carrick, Cumnock and Doon Valley) (SNP)  
Johnstone, Alex (North East Scotland) (Con)  
Keir, Colin (Edinburgh Western) (SNP)  
Kidd, Bill (Glasgow Anniesland) (SNP)  
Lamont, John (Ettrick, Roxburgh and Berwickshire) (Con)  
Lochhead, Richard (Moray) (SNP)  
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Lyle, Richard (Central Scotland) (SNP)  
MacAskill, Kenny (Edinburgh Eastern) (SNP)  
MacDonald, Angus (Falkirk East) (SNP)  
MacDonald, Gordon (Edinburgh Pentlands) (SNP)  
Mackay, Derek (Renfrewshire North and West) (SNP)  
MacKenzie, Mike (Highlands and Islands) (SNP)  
Mason, John (Glasgow Shettleston) (SNP)  
Matheson, Michael (Falkirk West) (SNP)  
Maxwell, Stewart (West Scotland) (SNP)  
McAlpine, Joan (South Scotland) (SNP)  
McDonald, Mark (Aberdeen Donside) (SNP)  
McGrigor, Jamie (Highlands and Islands) (Con)  
McKelvie, Christina (Hamilton, Larkhall and Stonehouse) 
(SNP)  
McLeod, Aileen (South Scotland) (SNP)  
McLeod, Fiona (Strathkelvin and Bearsden) (SNP)  
McMillan, Stuart (West Scotland) (SNP)  
Milne, Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Neil, Alex (Airdrie and Shotts) (SNP)  
Paterson, Gil (Clydebank and Milngavie) (SNP)  
Robertson, Dennis (Aberdeenshire West) (SNP)  
Russell, Michael (Argyll and Bute) (SNP)  
Scanlon, Mary (Highlands and Islands) (Con)  
Scott, John (Ayr) (Con)  
Smith, Liz (Mid Scotland and Fife) (Con)  
Stevenson, Stewart (Banffshire and Buchan Coast) (SNP)  
Stewart, Kevin (Aberdeen Central) (SNP)  
Sturgeon, Nicola (Glasgow Southside) (SNP)  
Swinney, John (Perthshire North) (SNP)  
Thompson, Dave (Skye, Lochaber and Badenoch) (SNP)  
Torrance, David (Kirkcaldy) (SNP)  
Watt, Maureen (Aberdeen South and North Kincardine) 
(SNP)  
Wheelhouse, Paul (South Scotland) (SNP)  
White, Sandra (Glasgow Kelvin) (SNP)  
Wilson, John (Central Scotland) (SNP)  
Yousaf, Humza (Glasgow) (SNP) 

The Deputy Presiding Officer: The result of 
the division is: For 35, Against 76, Abstentions 0.  

Amendment 1 disagreed to. 

Section 8—Moratorium on diligence 

The Deputy Presiding Officer: Group 5 is on a 
moratorium on diligence. Amendment 8, in the 
name of the minister, is the only amendment in the 
group. I call the minister to speak to and move the 
amendment. [Interruption.] I ask for conversations 
across the chamber to cease, please. 

Fergus Ewing: One of the benefits of the bill is 
that it will deliver, for the first time, a six-week 
moratorium on diligence across all statutory debt 
solutions in Scotland. The moratorium will give the 
debtor a reasonable opportunity to take advice.  

Amendment 8 provides that the moratorium 
protects against diligence against earnings that 
has not yet begun, but not against that which is 
already in force. Generally, the moratorium will 
suspend the execution of continuing diligence, but 
it is not the Scottish Government’s intention that, 
for example, current maintenance arrestments that 
are already in place, which might provide 
important support for the recipient—in respect of 
children, for example—should be interrupted just 

to give the debtor space to decide what to do. I 
stress that that is distinct from the effect of any 
subsequent sequestration on those diligences, 
which is unaffected by the bill. 

The amendment guards against unintended 
consequences and makes it clearer—to the debtor 
who is protected and the creditor who is prevented 
from beginning new diligence—how the 
moratorium will operate in practice and where the 
cut-off is.  

I move amendment 8. 

Amendment 8 agreed to. 

Section 9—Statement of undertakings 

Amendment 9 moved—[Fergus Ewing]—and 
agreed to. 

Section 12—Concurrent proceedings for 
sequestration: recall 

The Deputy Presiding Officer: Group 6 is on 
recording certain documents in the register of 
inhibitions. Amendment 10, in the name of the 
minister, is grouped with amendments 65, 69 and 
73. 

Fergus Ewing: Amendments 10, 65, 69 and 73 
are minor but important amendments. They could 
go in regulations, but we propose to include them 
here to fit the legislative scheme of the act. 

Amendments 10 and 73 relate to the cases 
where bankruptcy has been recalled. They provide 
that, on the granting of a recall, a certified copy of 
the decision is sent to the keeper of the registers 
of Scotland to be recorded on the register of 
inhibitions. That ensures that the inhibitive effect of 
the sequestration of the debtor is lifted, restoring 
them, so far as practicable, to the position prior to 
their sequestration.  

Amendment 69 deals with matters associated 
with the bill’s provisions for reappointment of a 
trustee, where assets are discovered at a later 
date. It provides that an inhibition can be imposed 
anew or renewed from the reappointment of the 
trustee, thereby safeguarding assets that vest in 
the trustee for the benefit of all creditors. 

Finally, amendment 65 provides for notification 
to the keeper where a matter in the register is 
affected by an order curing a defect in procedure.  

I move amendment 10. 

Amendment 10 agreed to. 

Section 13—Submission of claims to trustee 

The Deputy Presiding Officer: Group 7 is on 
submission of claims to trustee. Amendment 11, in 
the name of the minister, is in the only amendment 
in the group. 
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Fergus Ewing: I am grateful to the Institute of 
Chartered Accountants of Scotland for suggesting 
this improvement.  

Amendment 11 tightens the requirement on 
creditors to submit their claims for the amount that 
they are owed in a bankruptcy to the trustee in 120 
days or less. Claims need to be submitted so that 
the amount that the debtor owes is clear and the 
rest of the process can begin. As it stands, the bill 
requires creditors to submit their claims by that 
deadline or provide a reasonable explanation why 
they could not. Instead, ICAS has suggested that 
creditors should be required to justify late 
submission on the basis of exceptional 
circumstances, as a stricter test. I think that that is 
useful, in that it will help with the smooth running 
of the process. 

I move amendment 11. 

Amendment 11 agreed to. 

Section 15—Vesting of estate after 
sequestration 

Amendment 2 moved—[Jenny Marra]. 

The Deputy Presiding Officer: The question is, 
that amendment 2 be agreed to. Are we agreed? 

Members: No.  

The Deputy Presiding Officer: There will be a 
one-minute division. 
For 
Baker, Claire (Mid Scotland and Fife) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Baxter, Jayne (Mid Scotland and Fife) (Lab)  
Bibby, Neil (West Scotland) (Lab)  
Chisholm, Malcolm (Edinburgh Northern and Leith) (Lab)  
Dugdale, Kezia (Lothian) (Lab)  
Ferguson, Patricia (Glasgow Maryhill and Springburn) (Lab)  
Findlay, Neil (Lothian) (Lab)  
Finnie, John (Highlands and Islands) (Ind)  
Grant, Rhoda (Highlands and Islands) (Lab)  
Gray, Iain (East Lothian) (Lab)  
Harvie, Patrick (Glasgow) (Green)  
Henry, Hugh (Renfrewshire South) (Lab)  
Hilton, Cara (Dunfermline) (Lab)  
Hume, Jim (South Scotland) (LD)  
Johnstone, Alison (Lothian) (Green)  
Kelly, James (Rutherglen) (Lab)  
Macdonald, Lewis (North East Scotland) (Lab)  
Macintosh, Ken (Eastwood) (Lab)  
Malik, Hanzala (Glasgow) (Lab)  
Marra, Jenny (North East Scotland) (Lab)  
Martin, Paul (Glasgow Provan) (Lab)  
McArthur, Liam (Orkney Islands) (LD)  
McCulloch, Margaret (Central Scotland) (Lab)  
McInnes, Alison (North East Scotland) (LD)  
McMahon, Michael (Uddingston and Bellshill) (Lab)  
McMahon, Siobhan (Central Scotland) (Lab)  
McNeil, Duncan (Greenock and Inverclyde) (Lab)  
McTaggart, Anne (Glasgow) (Lab)  
Murray, Elaine (Dumfriesshire) (Lab)  
Pearson, Graeme (South Scotland) (Lab)  
Pentland, John (Motherwell and Wishaw) (Lab)  
Scott, Tavish (Shetland Islands) (LD)  

Simpson, Dr Richard (Mid Scotland and Fife) (Lab)  
Smith, Drew (Glasgow) (Lab)  
Stewart, David (Highlands and Islands) (Lab) 

Against 
Adam, George (Paisley) (SNP)  
Adamson, Clare (Central Scotland) (SNP)  
Allan, Dr Alasdair (Na h-Eileanan an Iar) (SNP)  
Allard, Christian (North East Scotland) (SNP)  
Beattie, Colin (Midlothian North and Musselburgh) (SNP)  
Biagi, Marco (Edinburgh Central) (SNP)  
Brown, Gavin (Lothian) (Con)  
Brown, Keith (Clackmannanshire and Dunblane) (SNP)  
Burgess, Margaret (Cunninghame South) (SNP)  
Campbell, Aileen (Clydesdale) (SNP)  
Campbell, Roderick (North East Fife) (SNP)  
Carlaw, Jackson (West Scotland) (Con)  
Coffey, Willie (Kilmarnock and Irvine Valley) (SNP)  
Constance, Angela (Almond Valley) (SNP)  
Crawford, Bruce (Stirling) (SNP)  
Cunningham, Roseanna (Perthshire South and Kinross-
shire) (SNP)  
Dey, Graeme (Angus South) (SNP)  
Don, Nigel (Angus North and Mearns) (SNP)  
Doris, Bob (Glasgow) (SNP)  
Dornan, James (Glasgow Cathcart) (SNP)  
Eadie, Jim (Edinburgh Southern) (SNP)  
Ewing, Annabelle (Mid Scotland and Fife) (SNP)  
Ewing, Fergus (Inverness and Nairn) (SNP)  
Fabiani, Linda (East Kilbride) (SNP)  
Fergusson, Alex (Galloway and West Dumfries) (Con)  
FitzPatrick, Joe (Dundee City West) (SNP)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gibson, Kenneth (Cunninghame North) (SNP)  
Gibson, Rob (Caithness, Sutherland and Ross) (SNP)  
Goldie, Annabel (West Scotland) (Con)  
Grahame, Christine (Midlothian South, Tweeddale and 
Lauderdale) (SNP)  
Hepburn, Jamie (Cumbernauld and Kilsyth) (SNP)  
Ingram, Adam (Carrick, Cumnock and Doon Valley) (SNP)  
Johnstone, Alex (North East Scotland) (Con)  
Keir, Colin (Edinburgh Western) (SNP)  
Kidd, Bill (Glasgow Anniesland) (SNP)  
Lamont, John (Ettrick, Roxburgh and Berwickshire) (Con)  
Lochhead, Richard (Moray) (SNP)  
Lyle, Richard (Central Scotland) (SNP)  
MacAskill, Kenny (Edinburgh Eastern) (SNP)  
MacDonald, Angus (Falkirk East) (SNP)  
MacDonald, Gordon (Edinburgh Pentlands) (SNP)  
Mackay, Derek (Renfrewshire North and West) (SNP)  
MacKenzie, Mike (Highlands and Islands) (SNP)  
Mason, John (Glasgow Shettleston) (SNP)  
Matheson, Michael (Falkirk West) (SNP)  
Maxwell, Stewart (West Scotland) (SNP)  
McAlpine, Joan (South Scotland) (SNP)  
McDonald, Mark (Aberdeen Donside) (SNP)  
McGrigor, Jamie (Highlands and Islands) (Con)  
McKelvie, Christina (Hamilton, Larkhall and Stonehouse) 
(SNP)  
McLeod, Aileen (South Scotland) (SNP)  
McLeod, Fiona (Strathkelvin and Bearsden) (SNP)  
McMillan, Stuart (West Scotland) (SNP)  
Milne, Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Neil, Alex (Airdrie and Shotts) (SNP)  
Paterson, Gil (Clydebank and Milngavie) (SNP)  
Robertson, Dennis (Aberdeenshire West) (SNP)  
Russell, Michael (Argyll and Bute) (SNP)  
Scanlon, Mary (Highlands and Islands) (Con)  
Scott, John (Ayr) (Con)  
Smith, Liz (Mid Scotland and Fife) (Con)  
Stevenson, Stewart (Banffshire and Buchan Coast) (SNP)  
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Stewart, Kevin (Aberdeen Central) (SNP)  
Sturgeon, Nicola (Glasgow Southside) (SNP)  
Swinney, John (Perthshire North) (SNP)  
Thompson, Dave (Skye, Lochaber and Badenoch) (SNP)  
Torrance, David (Kirkcaldy) (SNP)  
Watt, Maureen (Aberdeen South and North Kincardine) 
(SNP)  
Wheelhouse, Paul (South Scotland) (SNP)  
White, Sandra (Glasgow Kelvin) (SNP)  
Wilson, John (Central Scotland) (SNP)  
Yousaf, Humza (Glasgow) (SNP) 

15:15 
The Deputy Presiding Officer: The result of 

the division is For 36, Against 74, Abstentions 0. 

Amendment 2 disagreed to. 

Section 16—Discharge of debtor 

The Deputy Presiding Officer: Group 8 is on 
discharge of debtor. Amendment 12, in the name 
of the minister, is grouped with amendments 13, 
14 and 70. 

Fergus Ewing: This group of amendments 
deals, in different ways, with the discharge of the 
debtor. Amendments 12, 13 and 14 make changes 
to the discharge process in full administration 
bankruptcy. Again, I am grateful to the 
stakeholders who have provided feedback and 
who have helped to shape the changes. 

Amendment 12 extends the deadline for making 
representations in relation to discharge from 14 to 
28 days. [Interruption.] That applies to all, but it will 
be of particular benefit to the debtor in obtaining 
the benefit of advice before any appeal. I am 
grateful to Citizens Advice Scotland for suggesting 
the improvement. 

Amendments 13 and 14 slightly alter the 
process by which a replacement trustee is 
appointed when a debtor cannot be traced by 
moving the task of notifying creditors about the 
appointment of a replacement trustee to the 
Accountant in Bankruptcy. That sensible, practical 
step, which was suggested by ICAS, also reflects 
the Accountant in Bankruptcy’s continuing role. 

Amendment 70 deals with the debtor’s 
discharge from the minimal asset process. We 
know that the MAP will deliver accessible debt 
relief to those who need it most and that debtors 
will be charged less than half of what they are 
currently charged. They are currently charged 
£200 and, under the MAP, the charge will be 
reduced to £100. In order for the MAP to deliver 
that saving, we need it to be a modern, 
streamlined system. Amendment 70 helps with 
that streamlining, as it removes some of the 
bureaucracy that would otherwise have to be 
undertaken at the point at which the debtor 
receives their discharge. That bureaucracy is not 
necessary because the MAP results in automatic 

discharge and will be a more automated process 
for cases in which there are no assets. 

I move amendment 12 and invite members to 
support all the amendments in the group. 

The Deputy Presiding Officer: I remind 
members to ensure that electronic devices are 
switched off in the chamber. I also invite members 
who wish to have conversations to have them 
outwith the chamber. 

Amendment 12 agreed to. 

Section 18—Deferral of discharge where 
debtor cannot be traced 

Amendments 13 and 14 moved—[Fergus 
Ewing]—and agreed to. 

Section 20—Assets discovered after trustee 
discharge: appointment of trustee 

The Deputy Presiding Officer: Group 9 is on 
assets discovered after discharge of trustee. 
Amendment 15, in the name of the minister, is 
grouped with amendments 16 to 19. 

Fergus Ewing: Amendments 15 to 19 deal with 
circumstances in which the trustee becomes 
aware of assets after the debtor has been given 
their discharge. There have been quite a number 
of cases in which that sort of thing has happened 
recently as a result of payment protection 
insurance payouts. 

Amendments 15 and 17 allow that, if the asset 
is worth less than £1,000, no further action needs 
to be taken by the former trustee. There would be 
no point in pursuing a relatively small sum if the 
cost of recovering the asset was likely to be 
greater than the value of the asset itself. 

Amendments 18 and 19 place certain 
requirements on the former trustee. By this stage, 
the trustee, as well as the debtor, is likely to have 
received their discharge. The former trustee will 
therefore have the choice either to seek 
reappointment and realise the value of the assets 
themselves or to leave it to the Accountant in 
Bankruptcy to appoint a new trustee. 

Amendments 18 and 19 specify that, if the 
trustee decides not to seek reappointment, he or 
she must provide the AIB with certain information 
including the estimated value of the newly 
discovered asset and some of its history, why it 
should be included as part of the debtor’s estate 
and why it was not recovered in the first place. 

The amendments in the group represent 
sensible improvements to the process and were all 
lodged following meetings with ICAS, which is the 
recognised body for insolvency practitioners. I 
invite members to support them. 
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I move amendment 15. 

Amendment 15 agreed to. 

Amendments 16 to 19 moved—[Fergus 
Ewing]—and agreed to. 

Section 25—Recall of sequestration by 
sheriff 

The Deputy Presiding Officer: Group 10 is on 
recall of sequestration. Amendment 20, in the 
name of the minister, is grouped with amendments 
21 to 42 and 71. 

Fergus Ewing: Concern was expressed about 
our proposals for what is referred to in the bill as 
“interim recall”. In its written evidence to the 
committee, the Law Society of Scotland said: 

“interim recall is ... flawed. We consider that there can be 
no middle ground—either a debtor is sequestrated or he is 
not.” 

As I said in response to Hanzala Malik’s 
amendments at stage 2, there are practical 
operational matters to consider. My officials and I 
have had helpful discussions with the Law Society 
since then—indeed, I spoke to Michael Clancy just 
last week—and we are happy to propose 
amendments that deliver on my commitment at 
stage 2 to remove the concept of interim recall 
from the bill. 

I have a great deal more in my notes but, in the 
absence of clamant demand from members to 
hear it, I invite members to support the 
amendments in the group. 

I move amendment 20. 

Amendment 20 agreed to. 

Amendment 21 moved—[Fergus Ewing]—and 
agreed to. 

Section 26—Recall of sequestration by 
Accountant in Bankruptcy 

Amendments 22 to 42 moved—[Fergus 
Ewing]—and agreed to. 

Section 28—Replacement of trustee acting in 
more than one sequestration 

The Deputy Presiding Officer: Group 11 is on 
replacement of trustee and removal of trustees 
and commissioners. Amendment 43, in the name 
of the minister, is grouped with amendments 44 to 
53. 

Fergus Ewing: Amendments 43 and 44 will 
amend section 28 to enable, with more ease, a 
block transfer of cases from one trustee to 
another. The bill currently provides for such a 
block transfer, but only in line with the existing 
provision in the 1985 act for where a trustee is 

deceased or ceases to be qualified to act as a 
trustee. 

ICAS pointed out that the usual circumstances 
that would give rise to the need for a block transfer 
would be when a trustee has changed firms and 
gone to work for a new firm of insolvency 
practitioners, and is unable to take their cases with 
them. Amendment 43 will therefore widen the 
circumstances in which a block transfer is allowed 
to include cases in which there is a conflict of 
interest or a change in the trustee’s personal 
circumstances that prevents them from carrying 
out their duties. 

Amendment 45 provides that a block transfer 
may be carried out either on the application of any 
interested party or at the AIB’s own accord. In 
either case, the amendment requires that 
interested parties should be notified and given the 
right to make representations. 

Amendment 47 will place a duty on the new 
trustee, where the new trustee is not the 
Accountant in Bankruptcy, to notify all creditors in 
the cases to which they have been appointed, so 
that creditors are kept aware of and up to date on 
developments. 

This group of amendments also deals with the 
removal of trustees and commissioners. 
Amendments 50 to 52 will allow debtors, as well 
as commissioners and creditors, to apply for a 
declaration that the office of trustee is vacant on 
the basis that the existing trustee is unable to act 
or should not, on the basis of conduct, continue to 
act. That is a helpful improvement, which was 
suggested by the Law Society. 

Likewise, amendment 53 is not a major 
amendment but one suggested by a stakeholder, 
this time ICAS, and one which we think improves 
the bill. It provides a new power for the sheriff to 
remove from office a commissioner in the 
circumstances where the commissioner is no 
longer acting in the interests of the efficient 
conduct of the sequestration. The current practice 
of calling a creditors meeting might not always 
meet the needs of the relevant parties, and it is 
expected that amendment 53 will provide for a 
more satisfactory process in some circumstances. 

I move amendment 43. 

Amendment 43 agreed to. 

Amendments 44 to 49 moved—[Fergus 
Ewing]—and agreed to. 

Section 29—Removal of trustee and trustee 
not acting 

Amendments 50 to 52 moved—[Fergus 
Ewing]—and agreed to. 
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After section 29 

Amendment 53 moved—[Fergus Ewing]—and 
agreed to. 

Section 31—Bankruptcy restrictions order 

The Deputy Presiding Officer: Group 12 is on 
bankruptcy restrictions orders. Amendment 54, in 
the name of the minister, is grouped with 
amendments 55 to 64. 

Fergus Ewing: A bankruptcy restriction order—
BRO—is a mechanism for ensuring that people 
who abuse the bankruptcy process, for example 
by failing to provide information on assets or 
disposing of assets, have a restriction on their 
activities after their bankruptcy has ended. It is 
currently a sheriff who decides on BRO 
applications made by the Accountant in 
Bankruptcy. The bill has proposed that decisions 
on BROs, among other things, should pass from 
the sheriff court to the AIB. At stages 1 and 2, I 
listened to representations from stakeholders, 
most recently in a meeting I had with the Sheriffs 
Association, which has concerns about the 
proposals for BROs. 

The law currently allows BROs to be made for 
between two and 15 years. It has been highlighted 
to me that, when a BRO is required for five years, 
it generally deals with cases of a more serious or 
complex nature that have a significant impact on 
the life of the individual. As such, we have 
reconsidered that more serious cases of this 
nature would benefit from a judicial view. I am 
pleased therefore to bring forward amendments 54 
to 64, which provide that the AIB will have 
responsibility for making BROs of between two 
and five years but that the sheriff will retain 
responsibility for BROs of between five and 15 
years. 

Provision of fair and just process remains 
central to our proposals. As an officer of the court, 
the AIB is well placed to make decisions in relation 
to BROs. The staff of the AIB have been preparing 
applications for BROs for a number of years now. 
They do that in a rigorous and careful fashion, 
which is evidenced by the fact that every single 
application to a sheriff has been approved. 

It is important that there is a right of appeal to 
the sheriff, and the bill retains that protection for all 
cases. Any BRO will be challengeable at any time 
before its expiry. 

I believe that the amendments provide a better 
balance. They ensure that the AIB can deal 
efficiently with BROs in more straightforward 
cases, minimising the burden on the court. More 
complex cases will benefit from scrutiny by the 
court. The right of challenge will exist for the 
duration of any BRO. 

I hope that Parliament will be supportive of 
these amendments, which address the concerns 
of valued stakeholders. 

I move amendment 54. 

Amendment 54 agreed to. 

Amendments 55 to 64 moved—[Fergus 
Ewing]—and agreed to. 

Section 33—Power to cure defects in 
procedure 

Amendment 65 moved—[Fergus Ewing]—and 
agreed to. 

Section 40—Review of decision about 
discharge of trustee 

Amendment 66 moved—[Fergus Ewing]—and 
agreed to. 

After section 40 

The Deputy Presiding Officer: Group 13 is on 
appeals against review decisions of the 
Accountant in Bankruptcy. Amendment 67, in the 
name of the minister, is the only amendment in the 
group. 

15:30 
Fergus Ewing: Amendment 67 is a lengthy but 

minor amendment that clarifies that appeal to the 
sheriff from a review carried out by the AIB is a full 
rehearing of the matter. The new power of review 
by AIB is designed to ensure that there is an 
opportunity for mistakes to be corrected and for 
earlier decisions to be challenged without the need 
to go to court, so that people have access to 
justice and decision making at the right level. 

That said, the right to appeal those decisions in 
court is also a very important aspect of the bill. 
The bill was consistent with existing provisions of 
the Bankruptcy (Scotland) Act 1985, but 
amendment 67—which responds to points made 
by the Sheriffs Association—puts beyond doubt 
the position already in the bill that such an appeal 
could be on a matter of fact, a point of law or the 
merits of the case. It does not affect any other 
avenue of court review under the 1985 act. I invite 
members to support the amendment. 

I move amendment 67. 

Amendment 67 agreed to. 

Before section 41 

The Deputy Presiding Officer: That brings us 
to group 14, which is on representation in the 
sheriff court. Amendment 68, in the name of the 
minister, is grouped with amendment 72. 
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Fergus Ewing: Amendments 68 and 72 provide 
for parties to be represented by persons other 
than solicitors in some cases in the sheriff court.  

Amendment 68 ensures that a person 
authorised by the AIB can conduct civil 
proceedings in the sheriff court in relation to the 
accountant’s functions. The administration of 
bankruptcy cases requires the accountant to carry 
out functions that range from administrative to 
quasi-judicial. The accountant is an officer of court 
for that purpose. It follows that the AIB’s staff or 
associated agents should equally be able to carry 
out functions across the same spectrum, including 
representation in court. 

Amendment 72 ensures that the current 
arrangements for the sheriff to allow lay 
representation, for instance by a citizens advice 
bureau, in relation to the award of sequestration 
can be replicated for discharge appeals under the 
bill. 

In due course, wider powers in the Courts 
Reform (Scotland) Bill will replace those powers of 
the courts to allow lay representation. I ask 
members to support the amendments. 

I move amendment 68. 

Amendment 68 agreed to. 

Section 44—Effect of sequestration: renewal 
of period of inhibition etc 

Amendment 69 moved—[Fergus Ewing]—and 
agreed to. 

Schedule 1—Schedule A1 to the 1985 Act 

Amendment 70 moved—[Fergus Ewing]—and 
agreed to. 

Schedule 2—Information to be included in 
the sederunt book 

Amendment 71 moved—[Fergus Ewing]—and 
agreed to. 

Schedule 3—Minor and consequential 
amendments 

Amendments 72 to 76 moved—[Fergus 
Ewing]—and agreed to. 

Schedule 4—Repeals 

Amendments 77 to 82 moved—[Fergus 
Ewing]—and agreed to. 

The Deputy Presiding Officer: That ends 
consideration of amendments. I will allow 
members a few moments to reorganise 
themselves for the debate on the bill. 

Bankruptcy and Debt Advice 
(Scotland) Bill 

The Deputy Presiding Officer (Elaine Smith): 
The next item of business is a debate on motion 
S4M-09365, in the name of Fergus Ewing, on the 
Bankruptcy and Debt Advice (Scotland) Bill.  

15:34 
The Minister for Energy, Enterprise and 

Tourism (Fergus Ewing): We have had a good 
discussion on the Government’s final package of 
amendments to the bill, and I would like to think 
that the number of non-Government amendments 
suggests that, at the end of the process, we have 
arrived at an overall consensus on most things, 
even if we do not agree on everything.  

I begin the final debate on the bill by thanking 
Murdo Fraser, the other members of the Economy, 
Energy and Tourism Committee, their clerking 
team and all of those who have assisted with 
Parliament’s scrutiny of the bill. I thank also my 
own officials and those in the Accountant in 
Bankruptcy’s office for their excellent, efficient and 
lengthy support during, and indeed before, the bill.  

We as a Government, and my officials in 
particular, have appreciated the support of all of 
the stakeholder organisations that have engaged 
with us. It is a long list. Members will have noticed 
that there are very few tidying-up amendments, if I 
could call them that. Almost all of the amendments 
were introduced because the Institute of Chartered 
Accountants of Scotland, the Law Society of 
Scotland, Citizens Advice Scotland and the 
Sheriffs Association put forward points and made 
suggestions.  

We had lengthy discussions with those 
organisations, before and after the introduction of 
the bill but especially during its passage. The bill is 
now in better shape, and I am extremely grateful 
to all of them for that. It is important that we listen 
to stakeholders, and I am particularly grateful for 
their support, advice and contributions throughout 
the passage of the bill. 

I have already made it clear that there needs to 
be a balance in bankruptcy law between the 
interests of creditors and debtors. For creditors, 
we stand by the principle that, when the debtor is 
able to pay something towards the cost of their 
bankruptcy, they should do so. Creditors have a 
right to expect a reasonable return. The effect of 
bad debt on creditors, particularly small 
businesses, can be extremely serious. We need to 
bear that in mind in striking that balance.  

When someone is able to make a contribution, 
we have extended the payment period from 36 to 
48 months. As I alluded to in the debate on group 
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4, the Accountant in Bankruptcy’s analysis has 
indicated that that move should give rise to an 
improved return for creditors. That is what 
common sense would suggest. After all, if people 
pay for three years, broadly speaking they will pay 
for four years. That is the lesson that we learned 
from other vehicles, and I see no reason why it 
should not apply in this case. However, I was 
happy to give the assurance to Mr Fraser that he 
reasonably sought. The Accountant in Bankruptcy 
will monitor things closely.  

As we move towards the final stage of the 
passage of the bill, I hope that all members will 
accept the critical point that a contribution is paid 
in less than a third of all bankruptcy cases. Only 
one third of the people who are bankrupt in 
Scotland will pay anything at all. The most 
financially vulnerable debtors will not be required 
to make any contribution. Those whose sole 
income derives from benefits will not pay a 
contribution. They should not, they cannot and 
they will not. It is incumbent on me to set that out 
extremely clearly. Credit unions have welcomed 
that change, and I have had positive discussions 
with the British Bankers Association and 
representatives of high street banks. Lloyds 
Banking Group has confirmed to me this week that 
it  
“should be able to support the provision”.  

On the debtors’ side, as well as mandatory 
advice we will introduce a new minimal asset 
process—or MAP—which will deliver quicker, 
more efficient debt relief to debtors who need it 
most, at half the cost. If I may say so—this is not 
in the script—it is a tribute to the efficiency of the 
Accountant in Bankruptcy and her staff in 
Kilwinning that they are able so efficiently to 
conduct their business that they do so at a cost of 
£100 per case. That indicates a diligence, 
devotion and ability that we should all appreciate 
from public servants who do a terrific job. Indeed, 
in the next couple of weeks I will have the 
pleasure of visiting once again the staff in the 
Kilwinning office formally to thank them for their 
work. 

As well as the MAP, we will introduce a new 
common financial tool for Scotland, which will 
deliver, for the first time, a consistent 
determination of the amount that the debtor can 
pay. Up to now, various calculations have been 
applied. That simply cannot be right. I cannot 
overestimate the importance of this point: up until 
now, there has been no clarity or consistency in 
the various types of statutory solution that debtors 
enter. Those who enter the debt arrangement 
scheme, sequestration or protected trust deeds 
will pay contributions when they can, but there has 
been no consistency. Surely that is wrong. It is not 
an easy thing to devise a common financial tool 

that is fair to everybody, but it has already been 
done, and we will work hard to bring forward clear 
proposals on this matter and debate them in 
Parliament in due course. 

There is more that we can do with the common 
financial tool. For example, we have been 
discussing with members of our common financial 
tool working group and the Money Advice Trust 
whether we can—as I mentioned earlier—build a 
small allowance for savings into the 
determinations. 

The bill is aiming to assist financial 
rehabilitation, and members will have heard me 
refer previously to the Government’s vision for a 
financial health service. The passing of the bill 
today will mark a major milestone on the road to 
making that vision a reality. We need such a 
service to build the financial capability of people in 
Scotland, and, by working with organisations such 
as church groups and credit unions, we will help to 
support people to make better financial choices 
and prevent future problem debt. 

We want our financial health service to act on 
behalf of the people of Scotland and to put the 
case to credit reference agencies that there should 
be more differentiation in credit risk scoring 
between people who have taken steps towards 
repaying their debts and those who have not. For 
example, credit reference agencies appear to give 
no recognition to those who are paying their debts 
under the debt arrangement schemes. That is 
plainly wrong, and we are working with the BBA to 
see whether it is possible to put it right. 

In addition, we believe that banks should play 
their part to allow accounts to be opened or to 
remain open, which can enable debtors to benefit 
from things such as lower charges for household 
fuel, and by delivering specific products. If one has 
a bank account, as members know, one has 
access to discounts through paying bills by direct 
debit, for example. If banks do not allow 
undischarged debtors to have a credit-only 
account, those debtors cannot access the 
discounts that others can, and that cannot be fair. 

The provisions in the bill are designed to tackle 
that issue and to act as a counterpart to the 
provisions that have been introduced down south. 
That is a worthy purpose, and we look forward to 
continuing to work with the BBA and individual 
banks, not least because, according to the CAB, 
only Barclays generally allows such a service at 
present. We hope that all the banks will follow that 
example. 

We will have a financial health service that 
brings together different strands and sources of 
information and advice so that anybody with a 
concern or an issue to do with debt or borrowing 
can find, in one place, the help and assistance that 
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they need. To that end, I can announce that the 
website of the Accountant in Bankruptcy will be 
rebranded in the autumn to become the website 
for, and a portal to, Scotland’s financial health 
service 

The Bankruptcy and Debt Advice (Scotland) Bill 
is not the end of the process, but a new beginning. 
The financial health service will soon be a visible 
reality, and bankruptcy will be no longer just about 
accounting after the fact but about prevention 
before the fact. Debtors will be better advised, 
informed and supported. The changes in the bill 
are commendable and, more than that, they are 
essential. I invite all members to support them and 
to support the bill. 

I move, 
That the Parliament agrees that the Bankruptcy and Debt 

Advice (Scotland) Bill be passed. 

15:43 
Jenny Marra (North East Scotland) (Lab): I 

agree with the minister that the bill that is before 
us today is radically different from—and, I agree, 
much better than—the bill that was introduced at 
stage 1. Labour has argued throughout the 
process that critical areas of the bill need to be 
changed in order for us to support it. 

Those include putting Scots into bankruptcy for 
longer than is the case for those in any other part 
of the UK; ending automatic discharge, against the 
advice of the European Commission; and capping 
the amount of debt that the poorest can have 
before they enter bankruptcy and then charging 
those self-same poorest a fee to enter it. 

At every stage of the bill, Labour members have 
sought to rectify what we believe are unnecessary 
measures that unwisely tip the balance towards 
simply recouping the moneys that are owed and 
away from allowing people and businesses to 
become financially active again. 

Bankruptcy law is important for many reasons, 
but it is particularly important not just because it 
provides a right of recourse to those who are owed 
money but because it is a fundamental safety net 
of the state with a function to help businesses that 
have failed—particularly in an economy that is still 
recovering—and to support individuals who have 
fallen into financial difficulty.  

Good bankruptcy law can help to build an 
economy that is inclusive not just for those who 
never have to worry about money but for those 
who find themselves in acute financial difficulty, 
which happens for a multitude of reasons. It can 
also support those who have risked their 
livelihoods by trying to start their own businesses 
and build a better life for themselves and their 
families. 

Sometimes families break down and leave one 
party with nothing; sometimes house prices fall so 
far that negative equity can render people 
insolvent; sometimes the insurance company will 
not pay out after a natural disaster; and 
sometimes businesses are set up with the best of 
intentions but fail for economic reasons not of their 
own making. As lawmakers, we have to be 
sensitive to the reasons why bankruptcies happen, 
and the laws that we pass on bankruptcy must 
reflect that it is in the best interests of the Scottish 
economy to strive for economic inclusion as well 
as fair reparations. 

In my opinion, if Labour’s amendments at stage 
3 had been accepted, they would have done two 
very important things: first, they would have 
reversed the Scottish Government’s decision to 
put Scots into bankruptcy for longer than in any 
other part of the United Kingdom; and, secondly, 
they would have reinstated the principle of 
automatic discharge from bankruptcy, as 
envisaged by the European Commission’s expert 
recommendations.  

The Government’s failure to agree those 
changes is a missed opportunity that will hold 
Scots in bankruptcy for longer than at present and 
make it more difficult and complex for Scots to get 
back on their feet. 

Fergus Ewing: My understanding is that the 
European Commission document to which the 
member refers does not really apply to the 
generality of those who are bankrupt but 
specifically to small and medium-sized 
enterprises. Does the member really feel that that 
document supports the arguments that she has 
set out? 

Jenny Marra: It is my understanding that the 
document does support the arguments that I am 
making, but I assure the minister that I will go back 
and check that. 

In light of the continued concern of not just the 
Labour Party but, among others, Citizens Advice 
Scotland—which I know the minister has listened 
to very carefully—will the minister commit to 
undertake post-legislative scrutiny in the form of a 
review of the two specific provisions on which I 
moved amendments within three years of their 
coming into effect? A similar point was raised by 
Murdo Fraser during consideration of 
amendments, and a review would give us some 
comfort around those provisions. We would be 
able to see what impact the changes were having 
on those going through bankruptcy and how they 
were affecting the efficient disposal of 
bankruptcies, which is essential for getting people 
financially active again. 

The minister made significant changes to the 
bill. It is rare to debate 80 amendments at stage 3, 
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including some that introduce new sections, but it 
was welcome today. I think that the minister 
listened to Labour’s concerns on the issue of 
interim recall and removed it from the bill. 
Although he did not reinstate the provision for 
automatic discharge, he lodged two separate 
amendments to clarify the process; although he 
did not remove the cap on debt for the minimal 
asset route, he raised it to a point where the vast 
majority of the poorest people will qualify for the 
new route; and although he did not abolish the 
charge for accessing the minimal asset route, he 
reduced it by half, after making the ill-judged 
decision earlier in this parliamentary session to 
raise it to £200. 

Those changes and the fact that the minister 
listened to our points, combined with the creation 
of the financial health service, which is very 
welcome, mean that the Labour Party will 
reluctantly support the bill today. 

15:50 
Murdo Fraser (Mid Scotland and Fife) (Con): I 

am pleased to contribute to the debate on behalf 
of the Scottish Conservatives. Usually, when we 
get to stage 3 debates, everything that needs to 
be said has already been voiced. I therefore do 
not have a great deal to add to what I said in the 
stage 1 debate and during the bill’s progress. 

As convener of the lead committee, I thank once 
again my committee colleagues for their 
assistance in scrutinising the bill, along with our 
committee clerks, all those who gave evidence, 
and particularly our adviser, Nicholas Grier. As 
much of the bill is technical, it certainly assisted us 
to have both Nicholas and the team from the 
Scottish Parliament information centre on hand to 
guide us through it. 

Throughout the stage 1 process, committee 
members had a thorough debate on a whole range 
of issues, many of which Jenny Marra has just 
mentioned, and we all learned a great deal about 
the bankruptcy process. I think that I was the only 
member of the committee who was a veteran of 
the Bankruptcy and Diligence etc (Scotland) Bill, 
which was introduced in 2005 and which went 
through the then Enterprise and Culture 
Committee, but my knowledge had dimmed with 
the years, so it was good to be refreshed. 

It is fair to say that, on many of the controversial 
issues, some of which Jenny Marra mentioned, 
the arguments are fairly balanced on both sides. 
The committee’s scrutiny was useful in identifying 
exactly what the issues were so that, when it came 
to voting on the bill, we could be clear about the 
implications. I commend the minister for the way in 
which he has taken the bill forward and particularly 
the way in which he consulted interested parties. 

The bill has widespread support. I heard Jenny 
Marra say that Labour will support it. We will do 
so, too, and I am sure that we will hear from other 
parties whether the support will be unanimous. 
The general approach has been constructive from 
all sides. It has been about taking forward the law 
in a non-partisan way and seeking to bring an 
improvement, and that is right, because the bill 
focuses on ensuring that Scottish people have 
access to fair and just processes of debt advice, 
debt relief and debt management. 

A key aspect of the bill is the introduction of 
compulsory money advice for those who are 
facing financial difficulty. It remains to be seen 
how effective that will be, but it is certainly a 
laudable aim. We will need to monitor closely the 
extent to which additional resources are required 
to put it into practice and make sure that it works, 
and the committee discussed the matter in detail 
when it took evidence. 

More generally, committee members felt that 
financial education, which is not the same as 
compulsory debt advice, would be useful. I believe 
that there is a role for it in schools. We need 
people to be aware of alternatives to expensive 
sources of credit such as payday lending. For 
example, we need to look at how we can expand 
the role of credit unions, which are a welcome and 
comparatively recent development. 

One of the ironies of the process of taking 
evidence was that, when it came to many 
measures in the bill, the credit unions, which 
would usually be creditors in any bankruptcy 
process, took a much more hard-line approach, 
particularly to making debtors repay, than many of 
the other witnesses whom we heard from, 
including insolvency practitioners. That brings to 
our attention the harsh reality that credit unions 
have to recover the money that they lend in order 
to have a future and to ensure that they are 
financially solvent. 

In the way in which we address all the issues, a 
proper balance has to be struck. If debt relief 
becomes too easy, we create a moral hazard 
because it becomes too simple for people to walk 
away from moneys that are due. On the other 
hand, if it becomes too onerous, we simply trap 
people who have fallen on hard times in a cycle of 
debt from which they can never escape. It is 
always a challenge to strike that balance. In my 
view, the bill is successful in that regard, but time 
will tell. 

A welcome measure in the bill, which the 
Scottish Government introduced at stage 2 and 
which the committee identified during our scrutiny, 
is the provision to allow undischarged bankrupts 
access to bank accounts. That mirrors a similar 
provision that was brought in down south on a 
previous occasion. It is important because, as the 
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minister fairly said, having a bank account is 
essential in modern life. In future, with the 
introduction of universal credit, all benefits will be 
paid into bank accounts, so removing accounts 
from bankrupts would have caused them real 
difficulty. Now that the legislative framework is in 
place, it is up to the banks to make the necessary 
changes to their policies to ensure that accounts 
are made available, and I encourage the minister 
to ensure that they do that. 

Finally, I welcome the introduction of the new 
minimal asset process. As the minister will know, 
there continues to be a debate about whether the 
fee for entering the MAP, which is a maximum of 
£100, is appropriate or whether it is too high and 
will act as a deterrent. I welcome the evidence that 
we received from the Accountant in Bankruptcy, 
which was that the figure will be looked at in the 
light of experience and that, if possible, it will be 
reduced. 

I will have the opportunity to add some 
comments later, but for the moment I simply 
confirm that the Scottish Conservatives are 
pleased to support the bill. 

15:55 
Mike MacKenzie (Highlands and Islands) 

(SNP): The bill has an unfortunate acronym, 
because there is nothing bad about it. It 
represents a necessary updating of bankruptcy 
legislation and offers benefits for both debtors and 
creditors. Much of the Parliament’s concern is 
rightly focused on the difficulties that debtors face, 
but creditors should not be ignored. My concern 
for creditors, though, does not include those in the 
payday loan industry, nor am I much concerned 
about the banks. I am concerned for small 
businesses that face real problems in dealing with 
bad debts: the man who fixed the washing 
machine; the local garage; the corner shop that 
helpfully offered credit. I am also concerned for 
credit unions, the good intentions of which often 
work against them. 

The returns to such creditors have often been 
very low—far too low—and that is why I like the 
bill, which offers benefits to debtors and creditors. 
That is in part because the common financial tool 
is fairer to debtors and will achieve better returns 
for creditors by the mechanism of extending 
payment, for those who can afford to make it, over 
four years rather than three years, which is 
important. Jenny Marra argued that that will 
increase breakages, but evidence from the 
experience with the DAS suggests otherwise: 
breakages, when they occur, are much more likely 
to occur in the first two years and not, as has been 
suggested, in year 4. 

As the minister said, it is important to note, too, 
that those on the very lowest incomes will make 
no payment at all. Those who can pay often say—
indeed, many people told the committee this—that 
they want to pay off their debts; they just require 
circumstances that make that possible. 

There are benefits too for the efficiency of the 
AIB. For instance, the MAP must have a ceiling on 
debt that can be dealt with without complication 
and therefore efficiently. I welcome the AIB’s aim 
to get payment for the MAP down to £100 and 
perhaps even lower, which would be impossible 
with a higher debt ceiling. In the same interest of 
efficiency, I welcome the AIB taking on some of 
the administrative work that has been done by the 
courts. 

The Scottish Government has demonstrated 
good practice in developing the bill. It has worked 
with stakeholders throughout the process and, 
more important, listened carefully to them; where 
possible, it has implemented the 
recommendations that it favoured. I am delighted 
that the Government is taking action to help 
debtors keep bank accounts and to raise the 
threshold for the MAP to £17,000. 

Bankruptcy is inevitably a difficult process. That 
is why I warmly welcome the bill and the recent 
improvements to the debt arrangement scheme, 
which increasingly offers people a better 
alternative to bankruptcy. I note that since the 
number of applications for the DAS has risen, the 
number of bankruptcies has gone down, which I 
welcome. The Scottish Government and the 
Accountant in Bankruptcy are to be commended 
for that. 

15:59 
Richard Baker (North East Scotland) (Lab): In 

parliamentary terms, I am now very wizened. 
Although I was not a member of the Economy, 
Energy and Tourism Committee when it 
considered the Bankruptcy and Debt Advice 
(Scotland) Bill, I was, like Murdo Fraser, a member 
of the Enterprise and Culture Committee in 2005 
when it considered the Bankruptcy and Diligence 
etc (Scotland) Bill. The goal of what was another 
highly technical piece of legislation was to strike a 
better balance between the rights of creditors and 
the rights of debtors and to uphold the can-pay, 
should-pay principle while helping those who, for 
whatever reason, genuinely struggled to meet the 
financial demands of their debts. Such a balance 
is not always easy to strike and achieving it in this 
bill has clearly been at the forefront of committee 
members’ minds. 

In the stage 1 debate, we on this side came to 
the conclusion that the correct balance had not 
been struck between those competing demands, 
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particularly with regard to the increase in the 
debtor contribution payment period from 36 to 48 
months. Indeed, that was the subject of 
amendments 1 and 2 in the name of Jenny Marra, 
which were debated in this chamber this 
afternoon. Although the minister has said that the 
measure is not about full-cost recovery for the 
Accountant in Bankruptcy, Citizens Advice 
Scotland and others have expressed the opposite 
view and voiced concern that the move is not 
primarily in the interests of debtors, who, after all, 
do not take lightly the step of entering into such 
arrangements. 

As a result, I think that it has been right to test 
the Government’s stance on this issue, and I 
agree with Citizens Advice Scotland’s assessment 
that even if the provision is intended for individuals 
who have been assessed as being able to make 
the contribution, the fact is that increasing the 
debtor contribution payment period by a further 
year is very likely to cause them hardship. An 
additional year of payments, administration fees 
and charges will not assist them in restoring their 
financial position, which is, after all, the point of 
the bankruptcy process. 

However, as colleagues have said, we 
acknowledge that during stage 2 there was 
movement from the Scottish Government in a 
number of important areas, including the raising of 
the minimal asset process bankruptcy level as well 
as the offer of £200,000 to support financial 
education, which will, of course, be welcomed by 
all parties in the chamber. The provisions on 
compulsory money advice for bankrupt debtors 
and financial education for those who it is deemed 
would benefit from it are ambitions of this 
legislation that can be supported. 

I believe that my party has a strong track record 
in improving the laws of this land for people who 
become unable to meet their financial obligations 
and who require assistance to restore their 
financial position while, at the same time, 
delivering fairness to creditors. Indeed, when we 
were in government, we achieved those goals 
through measures such as the debt arrangement 
scheme and support for money advice. It is always 
right to review legislation in this area to ensure 
that it is fit for purpose, and I am sure that 
ministers have been right to do so in this instance. 
However, although we welcome a number of 
provisions in the bill as representing progress in 
our bankruptcy laws, we maintain strong 
reservations about the practical impact of other 
elements. 

I suspect that this will be one of those pieces of 
legislation for which post-legislative scrutiny will be 
particularly important; indeed, as Jenny Marra has 
highlighted, it will be most important with regard to 
the debtor contribution payment period. It will be 

necessary to reflect further on this legislation once 
it has been passed so that we as a Parliament are 
assured that, in practice, it is delivering a legal 
framework that effectively provides the balance in 
the law that I mentioned earlier of maintaining 
creditors’ rights while assisting those who cannot 
meet the demands of their debt. 

The bill must be part of that much broader work 
of Government to help people who are in debt get 
out of it and, most important, to do whatever we 
can to ensure that people do not take on 
unmanageable debt in the first place. 

16:03 
Tavish Scott (Shetland Islands) (LD): I hope, 

Presiding Officer, that you will allow me to start 
with a point that is very much about Parliament 
rather than the minister’s handling of the bill. The 
Government lodged 80 amendments, which, by 
any standard, is a lot. Mr Ewing very reasonably 
set out the case for that; indeed, on occasion, he 
very reasonably did not read out his whole brief, 
which I suspect was a relief to the chamber. 

However, perhaps the minister should have 
read into the record the justification and 
arguments that he was making on behalf of his 
stage 3 amendments. On a number of occasions, 
he cited ICAS, the Law Society of Scotland and 
other bodies that had no doubt come forward with 
helpful suggestions at this last stage, but neither 
Mr Fraser’s Economy, Energy and Tourism 
Committee, which was responsible for scrutinising 
the bill, nor the Delegated Powers and Law 
Reform Committee has considered those 
amendments or measures. In short, there has 
been no effective committee scrutiny of a great raft 
of changes that have been made to a piece of 
legislation that we are clearly going to pass this 
afternoon. 

Fergus Ewing: Perhaps I was not being 
sufficiently generous to Mr Fraser and his 
committee members, but it is fair to say that a 
great many of the amendments that we have 
accepted on the particular advocacy of 
stakeholders pursued issues that had been very 
clearly identified by the committee, including in its 
report. 

Tavish Scott: I am sure that that is correct. I 
reiterate that I am not criticising the Government of 
the day or the minister responsible for the bill. My 
point is that, even in these circumstances, 
Parliament does not have a mechanism that 
allows us to look at such issues. We do not have 
enough time between stages 2 and 3 of a bill, to 
take the very point that Mr Ewing has correctly 
made. I ask that, in our consideration of our own 
procedures—because this is a matter for 
Parliament, not Government—we reflect on how 
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we work. Today, we are talking about a bill that we 
broadly agree with, and Mr Ewing has very 
reasonably made the case for his amendments. 
However, there is other legislation that is the very 
definition of controversial—a recent example is 
that of the justice measures that were very firmly 
pushed through Parliament at stage 3 in highly 
controversial scenes. I repeat that that is not the 
case today. 

Turning to the bill, I recognise that, as the 
minister has just said, during its passage the 
Government has addressed many of the concerns 
that were highlighted. We on the Liberal Democrat 
benches recognise that work and support the bill. 

I highlight in particular the financial education 
measure, which I have long believed in and for 
which I have argued at a number of levels. I 
recognise the Scottish Government’s commitment 
to provide additional finance to deliver in that area. 
The increase in the debt ceiling for minimal asset 
processes that Mr Fraser mentioned also appears 
to be an eminently sensible development of policy 
and practice. 

I recognise the work that has been done with 
the money advice sector to predict the likely 
impact of the requirement for compulsory money 
advice. Liberal Democrat members hope—as do 
other members, I am sure—that demand will be 
monitored and that resources will be reviewed in 
line with any upward demand or changed 
requirement. 

We are cautious about the ending of automatic 
discharge, on which we hope the Government will 
reconsider its approach. I noted with considerable 
interest the debate on Jenny Marra’s 
amendments. I am not quite sure that I understood 
Mr Chisholm’s remark that the proposal in the bill 
makes the Government more right wing than the 
Conservative Party. I see that Mr Swinney is 
listening; I suppose that, on corporation tax, that 
would indeed be the case. Nevertheless, the 
position, following the debate on Jenny Marra’s 
amendments, is clearly more balanced than it was 
at an earlier stage. That movement, although 
limited, is welcome. 

We were worried about the transfer of powers 
from the judiciary to the AIB, given the conflict-of-
interest arguments that were made. I acknowledge 
the minister’s observations on progress to reduce 
that conflict. I trust that he will assure Parliament 
that that change will be carefully monitored to 
ensure equality in sequestration cases and in 
other areas where work continues. 

There is one area where we still have concerns, 
and that is why we supported Jenny Marra’s 
amendment 1. We believe that the extension of 
debtor contribution orders to 48 months will, if not 
carefully monitored, push people into further 

financial hardship. That cannot be the intention of 
the minister or the Government; it certainly should 
not be the intention of the law. There are 
continuing concerns about that, given what 
happened today.  

Citizens Advice Scotland is not an organisation 
to be underestimated. I am sure that many of us 
spend considerable time with citizens advice 
bureaux in our areas across Scotland, listening 
carefully to their points about the reality of 
everyday life for many people, and that members 
have taken note of the CAS briefing on the bill. I 
was therefore concerned that the minister did not 
specifically pick up the points that it made to 
Parliament in that briefing. 

There is no doubt that the bill includes many 
sensible and progressive measures. Many 
members have mentioned them and I will not 
repeat them just for the sake of having them on 
the record. Although the bill achieves a policy 
ambition that we very much support, we add a 
note of caution about the need for on-going 
monitoring of the changes to ensure that a policy 
that should be supported is delivered in reality. 

16:10 
Chic Brodie (South Scotland) (SNP): In my 

experience, which largely concerns owners of 
small businesses, the vast majority—although not 
all—of those that enter bankruptcy do so as a last 
resort. The bill is also for them, subject to the 
conditions that Jenny Marra mentioned. 

Entering bankruptcy is not an easy option, and 
neither is leaving it, given the attendant 
consequences. The bill cannot reflect or recognise 
the feelings associated with bankruptcy, which are 
sometimes hopelessness or desperation. 
However, it significantly adds to and improves the 
existing regulations relating to debtor conditions, 
protected trust deeds and the debt arrangement 
scheme. That aspect partly mitigates the 
emotional consequences of bankruptcy. Above all, 
the bill seeks to marry as well as it can the 
debtor’s obligation to the best and most 
acceptable solution for the creditor. 

I wish that full comprehension of personal 
assets and liabilities was integral to everyone’s 
education, but it is not, of course. However, as per 
the debt arrangement scheme and protected trust 
deeds, education and understanding of the whole 
financial landscape that underpins debt and debt 
solution are paramount. 

Tavish Scott mentioned money advice. With the 
appropriate resource and quality controls, 
compulsory money advice should be a bulwark 
against recurring bankruptcies and an 
acknowledgement to creditors of the action that is 
to be taken. That will focus, as now, on a few new 
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entrants to bankruptcy—the estimate is some 
500—but when it is linked to a requirement for 
financial education for existing debtors, whether 
that be online, additional face-to-face or hard-copy 
support, the spectrum of understanding might and 
should be greater. The proposed monitoring and 
measurement of those educational outcomes will 
determine the success of that much-needed 
function, as espoused in the bill. 

Education and understanding also need to be 
embraced and understood by creditors so that the 
process of debt relief and debt management 
ensures a balance for both creditors and debtors 
alike. To be fair to creditors and debtors, in striking 
that balance, there has to be a balance of 
certainty. After the consultation, it was right to set 
a payment period of 48 months from the date of 
the first payment to ensure that certainty entered 
the arena. That is the stake in the ground. 
However, as I mentioned in an intervention, there 
is also recognition that if the debtor’s 
circumstances change, variability comes into play, 
as per proposed sections 32B(2)(b) and 32B(2)(c) 
of the Bankruptcy (Scotland) Act 1985, which will 
be inserted by section 4 of the bill. 

The success or otherwise of the bill rests on the 
role of the Accountant in Bankruptcy. Whether it is 
acting as a trustee or as a replacement trustee, an 
adjudicator on discharge or the prime decision 
maker on administrative matters, its 
responsibilities are fulsome. I believe that they will 
be discharged appropriately, with support in 
specific cases, as required by the courts. 

That said, in circumstances—there are perhaps 
too many of them—in which a debtor cannot be 
located so that the regime in the bill can play 
through, it is right that there should be no debt 
relief and that discharge should be deferred 
indefinitely. That underpins the statement in the 
policy memorandum that the 
“intention is that those who can pay should pay.” 

That does not absolve immediately the trustees or 
the AIB, as an original or a replacement trustee, 
from the need to make every effort to locate the 
debtor, but it should be clearly understood that 
those who can pay should pay. 

Given the subject matter of the bill, it is difficult 
to welcome that which has made it necessary. 
However, I welcome the bill, as it will instil greater 
confidence—and greater competence—in a 
process that I believe will treat debtors and 
creditors alike fairly. 

The Deputy Presiding Officer (John Scott): 
As we completed our consideration of 
amendments ahead of schedule, I am minded to 
accept a motion without notice from Joe 
FitzPatrick, on behalf of the Parliamentary Bureau, 
that decision time be brought forward to 4.40 pm. 

Motion moved, 

That the Parliament agrees, under Rule 11.2.4 of 
Standing Orders, that Decision Time be brought forward to 
4.40 pm.—[Joe FitzPatrick.] 

Motion agreed to. 

The Deputy Presiding Officer: I call Malcolm 
Chisholm. You have four minutes or thereby. 

16:15 
Malcolm Chisholm (Edinburgh Northern and 

Leith) (Lab): Here was me thinking I could speak 
for as long as I liked. 

The Deputy Presiding Officer: It will be a 
generous four minutes, Mr Chisholm. 

Malcolm Chisholm: This is the first debate in 
which I have spoken on the subject of bankruptcy 
since I took part in the debate on the Bankruptcy 
(Scotland) Bill in 1992. Having heard the remarks 
that I made earlier, the minister will undoubtedly 
think that that is perfectly obvious. Then, as now, 
we were amending the Bankruptcy (Scotland) Act 
1985. We did not really have any choice, because 
the previous piece of legislation on bankruptcy 
was the Bankruptcy Act of 1621. I suppose that it 
is a mark of the success of devolution that we 
have had several pieces of legislation on 
bankruptcy in just 15 years. 

It was interesting for me to read the debate on 
the Bankruptcy (Scotland) Bill. One of the 
interesting things about it was the fact that, in an 
amendment, the Labour Party asked for a special 
committee to be set up because it was a technical 
subject, which made it necessary to hear the 
evidence of experts in the field. I am sorry to say 
that that proposal was stubbornly rejected by Ian 
Lang after being eloquently proposed by Donald 
Dewar. That made me think how superior our 
processes are, certainly at stage 1. The Economy, 
Energy and Tourism Committee did a magnificent 
job with the Bankruptcy and Debt Advice 
(Scotland) Bill. It produced a very lengthy and 
detailed report, and all the people who had an 
interest in it had an opportunity to give evidence. 

Having said that, with reference to Tavish 
Scott’s point about the scrutiny of detail, I 
remember that, during the committee stage of the 
Bankruptcy (Scotland) Bill, we sat all night 
examining the detail of the bill. I still remember us 
being in the committee room at dawn after 
discussing the bill all night. It was a different 
procedural world, which had its advantages and 
disadvantages. 

Another similarity is the fact that the Bankruptcy 
(Scotland) Bill gave the Accountant in Bankruptcy 
a big extra role because of a deficiency in the 
1985 act, and the bill that we are considering 
today will transfer some judicial functions to the 
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Accountant in Bankruptcy. As the Law Society of 
Scotland said in its briefing, it still has reservations 
about the removal of judicial involvement. 

Like Jenny Marra, I welcome several of the 
changes that were made at stage 2, one of which 
dealt with stakeholder concerns about the transfer 
of functions from the sheriff to the AIB. The 
reduction of the risk to banks in offering accounts 
to undischarged bankrupts was welcome. The 
removal of the concept of interim recall was a 
Labour proposal that was accepted and 
implemented by the minister at stage 3. The 
changes to the cap on debt for the minimal asset 
route were welcome, too, as was the reduced fee. 
All that was well covered and acknowledged by 
Jenny Marra. 

Other welcome features were in the bill from the 
start, such as the provision of access to fair and 
just processes of debt advice, debt relief and debt 
management, the provision of financial education 
through the financial health service and the use of 
the common financial statement as the common 
financial tool. There is much to be welcomed, 
some of which came about as a result of the stage 
2 process. It is clear that, on this occasion, stage 2 
was successful for members of the Scottish 
Parliament, as it often is. 

However, I must briefly repeat the concerns that 
Jenny Marra highlighted when she spoke to her 
amendments earlier. There are continuing 
concerns about the debtor contribution period. I 
would like to make two points in response to what 
the minister said. He made quite a lot of the 
situation in England, but like was not being 
compared with like—apples were being compared 
with oranges.  

The minister referred to the credit unions’ views. 
There is an issue relating to credit unions, but the 
way to deal with it was to give them preferred 
creditor status. It is regrettable that the opportunity 
to do that has not been taken. 

I am in no position to know whether ending 
automatic discharge is against the European 
Commission’s advice. Jenny Marra said that she 
would check the detail of that, but it seems clearly 
to be against the European Union norm. The 
minister should reflect on that. As I said in earlier 
comments, it is also against the progressive 
approach of the Conservative Party in 1985—
although I had better add that that applies to this 
issue only. 

I hope that the main additional point that Jenny 
Marra made in her opening speech will receive a 
positive response from the minister when he sums 
up. We talk a lot about post-legislative scrutiny in 
the Parliament, but we do not do a great deal of it. 
We have an excellent opportunity to look at the 
two issues that she highlighted. I hope that, after 

three years or so, the Government and the 
Parliament will look formally at those two 
contentious issues to see whether worrying and 
unintended consequences have arisen—Murdo 
Fraser’s committee made a point about that in 
relation to ending automatic discharge. 

16:21 
Murdo Fraser: I will add briefly to my earlier 

comments and I will reflect on some of the 
speeches. I very much welcome Malcolm 
Chisholm’s recognition of how progressive the 
Conservative Party was in 1985. I listened with 
interest to his and Richard Baker’s reminiscences 
about dealing with previous bankruptcy legislation, 
which were in addition to my own. However, I 
counsel members about being too enthusiastic on 
the subject, because I understand that a 
bankruptcy consolidation bill is in process. I am 
sure that a party whip near you will be coming 
soon to seek members to serve on the 
consolidation bill committee, so members should 
be careful about showing too much interest in the 
subject, or they might find themselves inveigled 
into such positions. 

Tavish Scott made a perfectly fair point about 
parliamentary process. To be fair to the minister, 
the stage 3 amendments that he lodged were not 
contentious and were in response to lobbying by 
third parties. At stage 1, the committee identified 
many of the issues involved. However, it is an 
issue that Parliament had a matter of a few days 
to consider the amendments before we debated 
and voted on them. In considering how the 
Parliament operates, we all need to reflect on 
whether that is sufficient time to consider properly 
what could be important matters. 

As for the wider debate, I think that bankruptcy 
is a good thing. We need to remember that 
bankruptcy is intended to protect debtors—people 
who fall on hard times—and to ensure that they 
are not continually harassed and chased by those 
to whom they owe money. Bankruptcy protects 
debtors and lets them get back on their feet. 

However, bankruptcy has implications, such as 
making it difficult for people to borrow money and 
perhaps to set up in business and get on with their 
lives, so people should never enter into 
bankruptcy lightly. We need to be careful to strike 
the right balance because of moral hazard, to 
which I referred earlier. 

Mike MacKenzie made a good point in today’s 
debate, which he raised throughout the 
committee’s scrutiny of the bill. He reminded us 
that we must consider the interests not just of 
debtors but of creditors. The word “creditor” 
sometimes conjures up images of a large 
institution such as a bank or—worse still—a 
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payday lender that does not really deserve to get 
back the money that is due to it. In reality, many 
creditors might be small businesses that are due 
money for work that they have done. If that debt is 
not repaid, a small business could find itself in 
financial difficulty and could be brought down. In 
all the debate, we need to remember that there is 
a balance; making things too easy for debtors has 
a negative impact on creditors, which is not always 
a good thing. 

It has been excellent to see how much 
consensus there has been around this debate. 
There have been a few issues of concern—Jenny 
Marra raised the issue of the 48-month period for 
debtor contribution—but people have been pretty 
much in agreement. 

The provision of debt advice is an important 
aspect of the bill. A few weeks ago, I went to 
Aberfeldy to visit the new debt advice centre that 
has been set up by Christians Against Poverty, 
which provides help and assistance to people in 
that part of highland Perthshire who are in money 
difficulties and have fallen on hard times. That is 
the sort of hands-on, practical advice that is being 
provided at a local level that is vital to people and 
helps them to avoid getting into the process of 
bankruptcy in the first place.  

Bankruptcy is never a pleasant process for 
anyone. It is there to provide relief from debt for 
those who have fallen on hard times. It is the mark 
of a civilised society that we are able to deal in a 
compassionate way with people in those 
circumstances while avoiding the creation of any 
perverse incentives for people who might seek to 
abuse the rules. 

As I said earlier, the bill strikes the right balance, 
and the Scottish Conservatives will be pleased to 
support it at decision time today. 

16:26 
Iain Gray (East Lothian) (Lab): In the 

desperate attempt to think of a way to inject colour 
into this closing speech, I toyed with the idea of 
making play of the acronym for the bill—BADAS—
but I assumed that somebody would probably beat 
me to it and, indeed, Mr MacKenzie did not 
disappoint, as he pointed out that its acronym was, 
perhaps, more exciting than some of the passages 
of consideration. 

However, I continued that search for colour. I 
was drawn to the many touching obituaries for 
Clarissa Dickson Wright that we saw in our 
newspapers. She was, of course, famous as one 
of television’s “Two Fat Ladies” and was latterly a 
resident for some years of East Lothian—
fortunately for me not the part of East Lothian that 
forms my constituency, as I fear that Ms Dickson 

Wright was probably not a natural Labour Party 
voter.  

That was not the only eccentricity that she 
displayed. Her whole life was one of great colour 
and eccentricity. One aspect of that was that she 
was declared bankrupt on no fewer than three 
occasions. Clearly, she saw bankruptcy as being a 
valid way of managing one’s finances across time. 
Indeed, famously, when she was rector of the 
University of Aberdeen, she caused consternation 
by going as far as advising the student body that 
the best way for students to deal with their student 
debt was by declaring themselves bankrupt, thus 
divesting themselves of their responsibility to pay 
it. Her approach to bankruptcy was pretty flippant 
but, as Murdo Fraser has said, bankruptcy is a 
serious issue and should not be entered into 
lightly. Usually, it is only entered into in the most 
difficult of circumstances.  

Labour’s concerns throughout the scrutiny of the 
bill have been around proposals that we believe 
tipped the balance of financial obligation and 
economic re-engagement against the debtor while 
placing a new administrative burden on our money 
advice services. Those concerns were not 
partisan, and Mr Fraser made clear that, in the 
course of the scrutiny that was conducted by the 
committee of which he is the convener, he had 
similar concerns. They are certainly not trivial. For 
example, early in the scrutiny process, ICAS said 
that the bill would  
“engrain ... conflicts of interest”,  

which is quite a serious statement for it to make. 

However, the story of the bill, from its 
introduction in June to the point that it has reached 
today, is, as most speakers have acknowledged, a 
story of significant change. That, surely, is 
encapsulated by the fact that we passed 80 
amendments to it today, many of which were 
substantial and inserted two new sections to the 
bill. 

What began as a bill that perhaps threatened to 
roll back much of the good work that has been 
done over the years to modernise our bankruptcy 
and debt relief laws and to encourage effective 
financial re-engagement while ensuring that there 
is a system of fair payment for creditors has, we 
believe, become a bill that is made acceptable by 
the significant efforts of Citizens Advice Scotland, 
the Law Society, ICAS and members from across 
the chamber. In fairness, that has also been 
achieved by the minister’s willingness to listen to 
those people and to respond by amending the bill. 
He amended the bill to ease the burden on our 
money advice services when, at stage 2, he 
announced additional funding. He has raised the 
cap on the minimal asset process; he has rightly 
ensured that those who are most in need of 
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access to bankruptcy will have that access; and, 
today, he has further clarified the process of 
discharge and has repatriated some of the powers 
to our courts that had previously fuelled concerns 
about conflicts of interest, to which I have referred. 

Mike MacKenzie: Does Iain Gray agree that it 
is a great strength of the Scottish Government’s 
approach to the bill that it has listened carefully to 
stakeholders, not just at the consultation phase 
before the bill was introduced to Parliament but all 
the way through, and has responded to 
stakeholders’ concerns? 

Iain Gray: I agree with that. A number of 
members have talked about the bill process and 
have acknowledged that the minister listened to 
much of that evidence. However, although the bill 
has been improved, it is still not perfect. The 
decision to reject our amendments today was a 
mistake and has weakened what could have been 
a better bill. That is the basis on which we have 
called for a commitment to review the legislation 
within three years, which we think is an important 
and useful part of the parliamentary process. 

I am pleased that we can find enough 
consensus on the bill, although perhaps not on 
everything in it, to pass it this evening and move 
forward to the next stage of what many members 
have described as a long journey—going back to 
the 17th century, as Mr Chisholm said—of our 
bankruptcy and debt arrangement legislation. 

The Presiding Officer (Tricia Marwick): I call 
Fergus Ewing to wind up the debate. Minister, I 
would be grateful if you could continue until 4.40. 

16:32 
Fergus Ewing: I have thoroughly enjoyed this 

very useful debate. We have seen a remarkable 
degree of consensus, co-operation and 
forbearance, especially as members have had to 
listen to me speak for nearly two hours, which 
must have provided quite a degree of provocation 
for some. 

Thanks to the contributions of members, the 
Economy, Energy and Tourism Committee and 
stakeholders, the bill is now in much better shape 
than it was. We have been willing to engage, 
discuss and listen carefully to what stakeholders 
have said, and we have responded where 
appropriate. I am grateful to Iain Gray for 
acknowledging that we have been willing to move 
on matters, although I am afraid that I do not have 
time to respond to all the points that have been 
raised. 

Mr Chisholm asked why there has been no 
alteration of the status of credit unions to make 
them preferred creditors. That was considered in 

the 2012 consultation, but the proposal lacked any 
support from beyond credit unions at the time. 

Jenny Marra raised the issue of automatic 
discharge. I remind her that amendments that 
were agreed at stage 2 will ensure that the 
process of discharge will commence automatically 
at the 10-month point, and that the trustee will 
submit a report that will provide information on the 
co-operation of the debtor, which will allow the 
Accountant in Bankruptcy to make a decision on 
discharge. Discharge at the end of one year will be 
the case for most debtors; only those who have 
not co-operated will not receive a discharge. The 
point is that we are seeking to ensure that those 
who do not co-operate do not get a discharge. 
That is provided for in the existing legislation, but 
the bill gives it a new focus. The vast majority of 
debtors co-operate, and for them the process will 
be automatic. 

In response to Malcolm Chisholm’s comments 
about one’s place in the political spectrum, in 
relation to the 1985 act, I point out that the period 
of discharge that was brought in by the 1985 act, 
which itself offered welcome clarity, was three 
years. It will now be one year, for the most part, 
which is a step forward. 

As Murdo Fraser said, during this parliamentary 
year we will introduce a consolidation bill, which is 
to commence by April 2015. That bill will 
modernise the language, where appropriate, and it 
will make it easier for practitioners and advisers to 
follow what is currently a long, tortuous and 
complex chain of legislation, which begins, I think, 
in 1985, continues in 1993 and involves three or 
four subsequent pieces of legislation. The process 
is now difficult for practitioners, lawyers, citizens 
advice and money advisers, sheriffs, accountants 
and insolvency practitioners. I think that the 
forthcoming bill will be the first consolidation bill 
that this Parliament will consider, and it is right that 
we will do so. 

I am happy to give the assurances that Mr 
Fraser and Ms Marra sought about a review of the 
extension of the payment period from 36 to 48 
months. It might be better to carry out the review 
four years after commencement, when the change 
has taken effect. However, for the avoidance of 
doubt, I undertake—as I have already said—that 
the Accountant in Bankruptcy will monitor the 
situation closely, as she does all important 
material issues. That will form part of our work, 
and I am sure that I will rightly appear regularly 
before the Economy, Energy and Tourism 
Committee to account for the Government’s 
stewardship of regulation in debt, which is 
important. There is a great deal more work to be 
done in that regard. 

I am grateful to Mike MacKenzie for highlighting 
the impact on creditors—Murdo Fraser paid fair 
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tribute to him for doing so. There are thousands of 
small businesses around the country, and a bad 
debt can put such companies out of business. 
What, then, is the effect on such families? 
Ministers receive letters along those lines, and Mr 
MacKenzie, who I believe was formerly a small 
businessman himself, ensured that during the bill’s 
progress we did not forget the need to strike a 
balance between the interests of the debtor and 
the interests of the creditor. 

I am pleased that the British Bankers 
Association has confirmed that it is comfortable 
that its members would apply the same approach 
to opening basic bank accounts for undischarged 
bankrupts in Scotland as they would apply in 
England and Wales, should legislation be made in 
each jurisdiction that has the effect of removing 
the after-acquired-property potential liability. 

It is clear that we have paved the way for banks 
to resume activity in this important area. As I said, 
people who want to get a discount on their bills by 
paying by direct debit cannot do so if they are 
bankrupt and cannot get access to a bank 
account. That is surely unfair. I hope that 
members of all parties agree that we should urge 
the banks to adopt a fair approach. Yes—there 
can be credit-only bank accounts, but a fair 
approach in that regard would make a significant 
difference to people who are in financial difficulty. 

I am pleased that the Labour Party decided to 
support the bill. I hope that I am not being 
ungenerous when I point out that it took a different 
view at stage 1—I think substantially because it 
thought that the payment period was not correct. I 
am not aware that there has been substantial 
change to the bill since stage 1, although there 
have been many technical amendments, so why 
the Labour Party has changed its view is not 
immediately apparent to me. However, it is better 
that one sinner repent. I make no issue of that, in 
any way whatever. 

I repeat my thanks to everyone who played a 
part in the bill, in and outwith Parliament. I thank 
our advisers and, in particular, Chris Boyland and 
Claire Orr and all the other staff who assisted in 
the complex work that the bill involved. 

The bill will establish the basis for a financial 
national health service in Scotland, which is the 
beginning of a process to which we will return as 
we rightly try to ensure that people in Scotland, 
especially young people, are properly educated to 
manage their finances. It is a great day when this 
Parliament can move towards establishing a 
financial health service for Scotland. 

The Presiding Officer: I am indebted to you for 
carrying on until 16.40, minister. 

Decision Time 

16:40 
The Presiding Officer (Tricia Marwick): There 

is one question to be put as a result of today’s 
business. The question is, that motion S4M-
09365, in the name of Fergus Ewing, on the 
Bankruptcy and Debt Advice (Scotland) Bill, be 
agreed to. 

Motion agreed to, 

That the Parliament agrees that the Bankruptcy and Debt 
Advice (Scotland) Bill be passed. 

Meeting closed at 16:40. 
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An Act of the Scottish Parliament to amend the Bankruptcy (Scotland) Act 1985; and for 

connected purposes. 

 

 
Advice and education 

1 Sequestration of estate of living debtor: money advice 

(1) In section 5 of the 1985 Act (sequestration of the estate of living or deceased debtor)— 5 

(a) in subsection (2B), after paragraph (b), insert— 

“(ba) the debtor has obtained the advice of a money adviser in accordance with 

section 5C(1),”, and 

(b) after subsection (4B), insert— 

“(4BA) A debtor application must— 10 

(a) include a declaration by the money adviser who provided the advice 

referred to in section 5C(1) that such advice has been given, and 

(b) specify the name and address of the money adviser.”. 

(2) After section 5B of the 1985 Act, insert— 

“5C Money advice 15 

(1) An application for the sequestration of a living debtor’s estate may not be made 

unless the debtor has obtained from a money adviser— 

(a) advice on the debtor’s financial circumstances,  

(b) advice on the effect of the proposed sequestration of the debtor’s estate,  

(c) advice on the preparation of the application, and 20 

(d) advice on such other matters as may be prescribed. 

(2) In this Act, “money adviser” means a person who— 

(a) is not an associate of the debtor, and 

(b) is of a prescribed description or falls within a prescribed class.”. 
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2 Financial education for debtor 

After section 43A of the 1985 Act, insert— 

“43B Financial education 

(1) The trustee must notify a living debtor that the debtor is required to undertake a 

prescribed course of financial education (a “financial education course”) 5 

specified by the trustee if, in the opinion of the trustee— 

(a) any of the circumstances mentioned in subsection (2) apply, and 

(b) undertaking the course would be appropriate for the debtor. 

(2) The circumstances are— 

(a) in the period of 5 years ending on the date on which the sequestration of 10 

the debtor’s estate was awarded— 

(i) the debtor’s estate was sequestrated, 

(ii) the debtor granted a protected trust deed,  

(iii) an analogous remedy (within the meaning of section 10(7)) was in 

force in respect of the debtor, or 15 

(iv) the debtor participated in a debt management programme under 

which the debtor made regular payments (including in particular a 

programme approved in accordance with section 2 of the Debt 

Arrangement and Attachment (Scotland) Act 2002 (asp 17)), 

(b) the debtor is subject to, or under investigation with a view to an 20 

application being made for, a bankruptcy restrictions order,  

(c) the trustee considers that the pattern of the debtor’s behaviour, whether 

before or after the award of sequestration, is such that the debtor would 

benefit from a financial education course,  

(d) the debtor agrees to undertake a financial education course. 25 

(2A) The trustee must decide whether to issue a notification under subsection (1)— 

(a) before the end of the period of 6 months beginning with the date of 

award of sequestration, and 

(b) in a case where section 54F applies, as soon as reasonably practicable 

after the trustee ascertains the whereabouts of the debtor or the debtor 30 

makes contact with the trustee. 

(3) A debtor must not be required to undertake or, as the case may be, complete 

the financial education course specified by the trustee if, in the opinion of the 

trustee— 

(a) the debtor is unable to participate in the course as a result of the debtor’s 35 

health (including by reason of disability or physical or mental illness), or 

(b) the debtor has completed a financial education course in the period of 5 

years ending on the date on which the sequestration of the debtor’s estate 

was awarded. 

(4) Regulations under subsection (1) may in particular— 40 

(a) prescribe the content, format and method of delivery of a course,  

(b) prescribe different courses for different circumstances, 
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(c) make provision for particular courses to be specified by a trustee where 

particular circumstances in subsection (2) apply.”. 

 

Payments by debtor following sequestration 

3 Debtor’s contribution: common financial tool  

(1) After section 5C of the 1985 Act (inserted by section 1(2)), insert— 5 

“5D Assessment of debtor’s contribution 

(1) The Scottish Ministers may by regulations specify a method (the “common 

financial tool”) to be used to assess an appropriate amount of a living debtor’s 

income to be paid to a trustee after the sequestration of the debtor’s estate (the 

“debtor’s contribution”).  10 

(2) Regulations under subsection (1) may in particular— 

(a) prescribe a method for assessing a debtor’s financial circumstances 

(including the debtor’s assets, income, liabilities and expenditure), 

(b) prescribe a method for determining a reasonable amount of expenditure 

for a debtor after the sequestration of the debtor’s estate, 15 

(c) prescribe the proportion of a debtor’s income that is to constitute the 

debtor’s contribution,  

(d) prescribe that a method determined by another person is to be used (with 

or without modification in accordance with regulations made under 

subsection (1)) as the common financial tool. 20 

(3) The common financial tool must ensure that the amount of reasonable 

expenditure for a debtor is not less than the total amount of any income 

received by the debtor by way of guaranteed minimum pension (within the 

meaning of the Pension Schemes Act 1993 (c.48)). 

(4) The common financial tool must ensure that an amount is allowed for— 25 

(a) aliment for the debtor, 

(b) the debtor’s relevant obligations. 

(5) The “debtor’s relevant obligations” are— 

(a) any obligation of aliment owed by the debtor (“obligation of aliment” 

having the same meaning as in the Family Law (Scotland) Act 1985 30 

(c.37)), 

(b) any obligation of the debtor to make a periodical allowance to a former 

spouse or former civil partner, and 

(c) any obligation of the debtor to pay child support maintenance under the 

Child Support Act 1991 (c.48). 35 

(6) The amount allowed for the debtor’s relevant obligations referred to in 

paragraphs (a) and (b) of subsection (5) need not be sufficient for compliance 

with a subsisting order or agreement as regards the aliment or periodical 

allowance.”. 

(2) In section 7(2) of the Debt Arrangement and Attachment (Scotland) Act 2002 (asp 17) 40 

(debt payment programmes: power to make further provision), after paragraph (bc) 

insert— 
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“(bd) the method of assessing the amount of a debtor’s assets, income, 

liabilities and expenditure in considering applications for the approval, or 

the variation, of a debt payment programme,”. 

 

4 Debtor contribution order 

After section 32 of the 1985 Act, insert— 5 

“32A Debtor contribution order 

(1) The Accountant in Bankruptcy must make an order fixing the debtor’s 

contribution (a “debtor contribution order”)— 

(a) in the case of a debtor application, at the same time as awarding 

sequestration of the debtor’s estate, 10 

(b) in the case of an award of sequestration following a petition under 

section 5(2)(b), after considering initial proposals for the debtor’s 

contribution provided by the trustee. 

(1A) In a case referred to in subsection (1)(b), the trustee must send initial proposals 

for the debtor’s contribution before the end of the period of 6 weeks beginning 15 

with the date of award of sequestration. 

(2) In making a debtor contribution order, the Accountant in Bankruptcy must use 

the common financial tool to assess the debtor’s contribution. 

(2A) A debtor contribution order may fix the amount of the debtor’s contribution as 

zero. 20 

(3) A debtor contribution order may be made irrespective of sections 11 and 12 of 

the Welfare Reform and Pensions Act 1999 (c.30). 

(4) A debtor contribution order may provide that a third person is to pay to the 

trustee a specified proportion of money due to the debtor by way of income. 

(5) Where a third person pays a sum of money to the trustee in accordance with 25 

subsection (4), the third person is discharged from any liability to the debtor to 

the extent of the sum so paid. 

(6) The Accountant in Bankruptcy must, immediately following the making of a 

debtor contribution order, give written notice of the order to— 

(a) the debtor,  30 

(b)  the trustee, and 

(c) any third person mentioned in the order. 

(7) A debtor contribution order must not take effect on a date before the expiry of 

the period of 14 days beginning with the day of notification of the order. 

 

32B Debtor contribution order: payment period and intervals 35 

(1) A debtor contribution order must contain provision requiring the debtor to pay 

the debtor’s contribution (if not zero)— 

(a) during the payment period, and 

(b) at regular intervals determined by the person making or varying the 

order. 40 
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(2) In subsection (1)(a), “payment period” means— 

(a) the period of 48 months beginning with the date of the first payment,  

(b) such shorter period as is determined by the person making or varying the 

order, or 

(c) such longer period as is— 5 

(i) determined by the trustee where there is a period during which the 

debtor did not pay an amount required under the debtor 

contribution order, or 

(ii)  agreed by the debtor and the trustee. 

(3) The person making or varying the order may determine a shorter period under 10 

subsection (2)(b) only if, in the opinion of that person, the value of— 

(a) the debtor’s contribution during the shorter period, and 

(b) any other estate of the debtor taken possession of by the trustee,  

 would be sufficient to allow a distribution of the debtor’s estate to meet in full 

all of the debts mentioned in section 51. 15 

(4A) The Accountant in Bankruptcy must, when making an order under section 

32A— 

(a) determine the date of the first payment, or 

(b) in a case where the debtor’s contribution is fixed as zero, determine the 

date which is to be deemed as the date of the first payment under the 20 

order. 

 

32BA Debtor contribution order: review and appeal 

(1) The debtor, the trustee or any other interested person may apply to the 

Accountant in Bankruptcy for a review of a debtor contribution order made by 

the Accountant in Bankruptcy under section 32A.  25 

(2) An application under subsection (1) must be made before the expiry of the 

period of 14 days beginning with the day on which the debtor contribution 

order is made. 

(3) If an application under subsection (1) is made, the debtor contribution order is 

suspended until the determination of that review by the Accountant in 30 

Bankruptcy. 

(4) If an application for a review under subsection (1) is made, the Accountant in 

Bankruptcy must— 

(a) take into account any representations made by an interested person 

before the expiry of the period of 21 days beginning with the day on 35 

which the application is made, and  

(b) confirm, amend or revoke the debtor contribution order before the expiry 

of the period of 28 days beginning with the day on which the application 

is made. 

(5) The trustee or the debtor may appeal to the sheriff against any decision of the 40 

Accountant in Bankruptcy under subsection (4)(b) before the expiry of the 

period of 14 days beginning with the date of the decision. 
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32C Effect of debtor contribution order 

(1) The debtor must pay to the trustee any debtor’s contribution which is not zero 

as— 

(a) fixed by the Accountant in Bankruptcy in making the debtor contribution 

order, or 5 

(b) varied in accordance with section 32E.  

(2) The requirement to pay the debtor’s contribution applies irrespective of the 

debtor’s discharge. 

(3) If the value of the debtor’s estate and income when taken possession of by the 

trustee is sufficient to allow a distribution of the debtor’s estate to meet in full 10 

all of the debts mentioned in section 51, any debtor contribution order ceases to 

have effect. 

 

32D Deductions from debtor’s earnings and other income 

(1) Subsections (2) to (6) apply where under a debtor contribution order— 

(a) the debtor is required to pay to the trustee an amount from the debtor’s 15 

earnings or other income, or 

(b) in accordance with section 32A(4), a third person is required to pay to 

the trustee money otherwise due to the debtor by way of income. 

(2) The debtor must give the person mentioned in subsection (3) an instruction to 

make— 20 

(a) deductions of specified amounts from the debtor’s earnings or other 

income, and 

(b) payments to the trustee of the amounts so deducted. 

(3) The person mentioned is— 

(a) in the case of an amount to be paid from the debtor’s earnings from 25 

employment, the person by whom the debtor is employed,  

(b) in the case of an amount to be paid from other earnings or income of the 

debtor, a third person who is required to pay the earnings or income to 

the debtor, and 

(c) in the case mentioned in subsection (1)(b), the third person who is 30 

required to pay the income to the trustee. 

(4) The trustee may give the person mentioned in subsection (3) an instruction of 

the type mentioned in subsection (2) if— 

(a) the debtor fails to comply with the requirements imposed by that 

subsection, and 35 

(b) the debtor fails to pay the debtor’s contribution in respect of 2 payment 

intervals applying by virtue of the debtor contribution order. 

(5) A person mentioned in subsection (3) must comply with an instruction 

provided in accordance with subsection (2) or (4). 
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(6) Where the person by whom the debtor is employed or another third person 

pays a sum of money to the trustee in accordance with this section, that person 

is discharged from any liability to the debtor to the extent of the sum so paid. 

(7) The Scottish Ministers may by regulations make provision about instructions to 

be provided under this section, including in particular— 5 

(a) the form in which an instruction must be made,  

(b) the manner in which an instruction provided in accordance with 

subsection (2) or (4) affects the recipient of that instruction, and 

(c) the consequence of any failure of a recipient of an instruction provided in 

accordance with subsection (2) or (4) to comply with the duty imposed 10 

by subsection (5). 

 

32E Variation and removal of debtor contribution order by trustee 

(1) The trustee may vary or quash a debtor contribution order— 

(a) on the application of the debtor, following any change in the debtor's 

circumstances,  15 

(b) if the trustee considers it to be appropriate, following any change in the 

debtor's circumstances, or  

(c) if the trustee considers it to be appropriate when— 

(ia) sending a report to the Accountant in Bankruptcy under section 

54(4), or 20 

(ii) granting a discharge under section 54A(2). 

(2) In deciding whether to vary or quash a debtor contribution order, the trustee 

must use the common financial tool to assess the debtor’s contribution. 

(3) A decision by the trustee under subsection (1)(b) must not take effect on a day  

before the end of the period of 14 days beginning with the day on which the 25 

decision is made. 

(4) The trustee must notify in writing the persons mentioned in subsection (5) 

immediately following— 

(a) any variation or quashing of a debtor contribution order,  

(b) any refusal of an application. 30 

(5) The persons are— 

(a) the debtor,  

(b)  the Accountant in Bankruptcy (if the trustee is not the Accountant in 

Bankruptcy),  

(c) any third person required to make a payment under the debtor 35 

contribution order or under section 32D(5), and 

(d) any other interested person. 

 

32F Payment break 

(1) The trustee may, on the application of the debtor, extend the payment period of 

a debtor contribution order by granting a payment break. 40 
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(2) A “payment break” is a period not exceeding 6 months during which payments 

under the debtor contribution order are deferred. 

(3) A debtor may apply for a payment break if— 

(a) there has been a reduction of at least 50% in the debtor’s disposable 

income (as determined using the common financial tool) as a result of 5 

any of the circumstances mentioned in subsection (4) arising in relation 

to the debtor, and 

(b) the debtor has not previously applied for a payment break in relation to a 

debtor contribution order applying after the sequestration of the debtor’s 

estate. 10 

(4) The circumstances are— 

(a) a period of unemployment or change in employment, 

(b) a period of leave from employment because of the birth or adoption of a 

child or the need to care for a dependant,  

(c) a period of illness of the debtor,  15 

(d) a divorce or dissolution of civil partnership,  

(e) a separation from a person to whom the debtor is married or is the civil 

partner,  

(f) the death of a person who, along with the debtor, cared for a dependant 

of the debtor. 20 

(5)  An application for a payment break must specify the period during which the 

debtor wishes payments to be deferred. 

(6) If, in the opinion of the trustee, a payment break is fair and reasonable, the 

trustee may grant a payment break on such conditions and for such period as 

the trustee thinks fit.  25 

(7) The trustee must notify in writing the grant of a payment break to— 

(a) the debtor,  

(b)  the Accountant in Bankruptcy (if the trustee is not the Accountant in 

Bankruptcy), and 

(c) any third person required to make a payment under the debtor 30 

contribution order. 

(8) If the trustee decides not to grant a payment break, the trustee must notify the 

debtor of that decision and of the reasons. 

(9) The payment period in a debtor contribution order is deemed to be varied by 

the addition to the period of any payment break granted under this section. 35 

 

32G Sections 32E and 32F: review and appeal  

(1) The debtor or any other interested person may apply to the Accountant in 

Bankruptcy for a review of a decision by the trustee under section 32E or 32F.  

(2) An application under subsection (1) must be made before the expiry of the 

period of 14 days beginning with the day on which the decision is made. 40 
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(3) If an application under subsection (1) relates to a decision by the trustee under 

section 32E(1)(b), the decision is suspended until the determination of that 

review by the Accountant in Bankruptcy. 

(4) If an application for a review under subsection (1) is made, the Accountant in 

Bankruptcy must— 5 

(a) take into account any representations made by an interested person 

before the expiry of the period of 21 days beginning with the day on 

which the application is made, and  

(b) confirm, amend or revoke the decision before the expiry of the period of 

28 days beginning with the day on which the application is made. 10 

(5) The trustee or the debtor may appeal to the sheriff against any decision of the 

Accountant in Bankruptcy under subsection (4)(b) before the expiry of the 

period of 14 days beginning with the date of the decision.”.  

 
Sequestration where debtor has few assets 

5 Debtor application 15 

(1) In section 5 of the 1985 Act (sequestration of the estate of living or deceased debtor)— 

(a) in subsection (2)(a), after “subsection” insert “(2ZA) or”, and 

(b) after subsection (2), insert— 

“(2ZA)This subsection applies to the debtor where— 

(a) the debtor— 20 

(i) has been assessed by the common financial tool as requiring to 

make no debtor’s contribution, or 

(ii) has been in receipt of a prescribed payment for a period of at least 

6 months ending with the day on which the application is made, 

(b) the total amount of the debtor’s debts (including interest) at the date the 25 

debtor application is made is— 

(i) not less than £1500 or such other sum as may be prescribed, and 

(ii) no more than £17000 or such other sum as may be prescribed, 

(c) the total value of the debtor’s assets (leaving out of account any 

liabilities) on the date the debtor application is made does not exceed 30 

£2000 or such other amount as may be prescribed, 

(d) the value of a single asset of the debtor does not exceed £1000 or such 

other amount as may be prescribed, 

(e) the debtor does not own land, 

(f) within the prescribed period, the debtor has been granted a certificate for 35 

sequestration of the debtor’s estate in accordance with section 5B, 

(g) in the period of 10 years ending on the day before the day on which the 

debtor application is made or such other period as may be prescribed no 

award of sequestration has been made against the debtor in pursuance of 

an application made by the debtor by virtue of this subsection, and 40 
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(h) in the period of 5 years ending on the day before the day on which the 

debtor application is made no award of sequestration has been made 

against the debtor in pursuance of— 

(i) an application made by the debtor other than by virtue of this 

subsection, or 5 

(ii) a petition. 

(2ZB) For the purposes of subsection (2ZA)(c) and (d)— 

(a) any property of the debtor is not to be regarded as an asset if, under any 

provision of this or any other enactment, it would be excluded from 

vesting in the Accountant in Bankruptcy as trustee, 10 

(b) if the debtor reasonably requires the use of a vehicle, any vehicle owned 

by the debtor the value of which does not exceed £3000 or such other 

amount as may be prescribed is not to be regarded as an asset, 

(c) any other property of the debtor that is of a prescribed type is not to be 

regarded as an asset. 15 

(2ZC) For the purposes of subsection (2ZA)(c) and (d), the Scottish Ministers may by 

regulations make provision about how the value of the debtor’s assets is to be 

determined. 

(2ZD) The Scottish Ministers may by regulations modify subsection (2ZA). 

(2ZE) Schedule A1 to this Act makes further provision about the application of 20 

certain provisions of this Act in relation to a debtor to whom subsection (2ZA) 

applies.”. 

(2) Before Schedule 1 to the 1985 Act, insert the Schedule A1 set out in schedule 1 to this 

Act. 

 

6 Circumstances where Accountant in Bankruptcy appointed as trustee 25 

In section 2 of the 1985 Act (appointment and functions of trustee in sequestration)— 

(a) in subsection (1A), for “(1C)” substitute “(1D)”, and 

(b) after subsection (1C) insert— 

“(1D) The Accountant in Bankruptcy is not to make an appointment under subsection 

(1A) where— 30 

(a) the debtor application is made by a debtor to whom section 5(2ZA) 

applies, and 

(b) the Accountant in Bankruptcy awards sequestration of the debtor’s 

estate.”. 

 

7 Discharge, conditions etc. 35 

(1) After section 54B of the 1985 Act (inserted by section 16), insert— 

“54C Debtor to whom section 5(2ZA) applies: discharge 

(1) Where section 5(2ZA) applies to a debtor, the debtor is discharged on the date 

which is 6 months after the date on which sequestration is awarded. 
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(2) A debtor may, following a discharge, apply to the Accountant in Bankruptcy 

for a certificate of discharge in the prescribed form.”. 

(2) After section 55 of the 1985 Act, insert— 

“55A Discharge under section 54C: conditions 

(1) This section applies where a debtor is discharged under section 54C. 5 

(2) During the relevant period the debtor must comply with the condition in 

subsection (3) before the debtor, either alone or jointly with another person, 

obtains credit— 

(a) to the extent of £2000 (or such other sum as may be prescribed) or more, 

or 10 

(b) of any amount where, at the time of obtaining credit, the debtor has debts 

amounting to £1000 (or such other sum as may be prescribed) or more. 

(3) The condition is that the debtor must inform the person who is providing credit 

to the debtor (or, as the case may be, jointly to the debtor and another person) 

that the debtor is required to comply with the conditions in this section. 15 

(4) During the relevant period, the debtor must not engage (whether directly or 

indirectly) in a business under a name other than that to which the discharge 

relates unless the debtor complies with the condition in subsection (5). 

(5) The condition is that the debtor must inform any person with whom the debtor 

enters into any business transaction of the name of the business to which the 20 

discharge relates. 

(6) In this section, “relevant period” means the period of 6 months beginning with 

the date of discharge. 

 

55B Section 55A: sanctions 

(1) If a debtor fails to comply with the requirement imposed by subsection (2) or 25 

(4) of section 55A, that section applies in relation to the debtor as if the 

relevant period were the period of 12 months beginning with the date of 

discharge of the debtor. 

(2) If a debtor fails to comply with the requirement imposed by subsection (2) or 

(4) of section 55A during the period when the section applies in relation to the 30 

debtor by virtue of subsection (1), the debtor commits an offence. 

(3) A debtor who is guilty of an offence under subsection (2) is liable on summary 

conviction to— 

(a) a fine not exceeding the statutory maximum, 

(b) imprisonment for— 35 

(i) a term not exceeding 3 months, or 

(ii) a term not exceeding 6 months, if the person has previously been 

convicted of an offence inferring dishonest appropriation of 

property or an attempt at such appropriation, or 

(c) both such fine and imprisonment. 40 

(4) A debtor who is guilty of an offence under subsection (2) is liable on 

conviction on indictment to— 
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(a) a fine, 

(b) imprisonment for a term not exceeding 2 years, or 

(c) both such fine and imprisonment.”. 

 
Moratorium on diligence 

8 Moratorium on diligence 5 

After section 4 of the 1985 Act, insert— 

“Moratorium on diligence 

4A Notice of intention to apply: debtor application etc. 

(1) A person may give written notice to the Accountant in Bankruptcy of the 

person’s intention— 10 

(a) to make a debtor application for sequestration under section 5,  

(b) to seek to fulfil the conditions required in order for a trust deed granted 

by or on behalf of that person to be granted the status of protected trust 

deed, 

(c) to apply for the approval of a debt payment programme in accordance 15 

with section 2 of the Debt Arrangement and Attachment (Scotland) Act 

2002 (asp 17). 

(2) A person may not give a notice if that person has given a notice under 

subsection (1) in the immediately preceding period of 12 months. 

(3) The Accountant in Bankruptcy must, without delay after receipt of a notice 20 

under subsection (1), enter in the registers mentioned in subsection (4)— 

(a) the name of the person who gave the notice, and 

(b) such other information as the Accountant in Bankruptcy considers 

appropriate in relation to that person. 

(4) The registers are— 25 

(a) the register of insolvencies, and 

(b) the register of debt payment programmes established and maintained in 

accordance with section 7 of the Debt Arrangement and Attachment 

(Scotland) Act 2002 (the “DAS register”). 

 

4B Notice of intention to apply: sequestration of estate under section 6 30 

(1) A person may give written notice to the Accountant in Bankruptcy of the 

person’s intention to make a debtor application under section 6. 

(2) A person may not give a notice in respect of an estate mentioned in section 6 if 

any person has given a notice under subsection (1) in respect of the same estate 

in the immediately preceding period of 12 months. 35 

(3) The Accountant in Bankruptcy must, without delay after receipt of a notice 

under subsection (1), enter in the register of insolvencies— 

(a) the name of the person who is the subject of the notice, and  
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(b) such other information as the Accountant in Bankruptcy considers 

appropriate in relation to that person. 

 

4C Moratorium on diligence 

(1) This section applies where a person gives notice to the Accountant in 

Bankruptcy in accordance with section 4A(1) or 4B(1). 5 

(2) A moratorium on diligence applies in relation to the person who is the subject 

of the notice for the moratorium period determined in accordance with section 

4D. 

(3) While a moratorium on diligence applies in relation to the person it is not 

competent— 10 

(a) to serve a charge for payment in respect of any debt owed by the person,  

(b) to commence or execute any diligence to enforce payment of any debt 

owed by the person,  

(c) to found on any debt owed by the person in presenting, or concurring in 

the presentation of, a petition for sequestration of the person’s estate, or 15 

(d) in the case where an arrestment mentioned in subsection (1) of section 

73J of the Debtors (Scotland) Act 1987 (c.18) has been granted in 

respect of funds due to the person, to release funds to the creditor under 

subsection (2) of that section. 

(4) The moratorium period applying in relation to the person is to be disregarded 20 

for the purposes of determining the period mentioned in section 73J(3) of the 

Debtors (Scotland) Act 1987 (c.18). 

(5) Despite subsection (3)(b), it is competent to— 

(a) auction an article which has been attached in accordance with the Debt 

Arrangement and Attachment (Scotland) Act 2002 (asp 17) where— 25 

(i) notice has been given to the debtor under section 27(4) of that Act, 

or 

(ii) the article has been removed, or notice of removal has been given, 

under section 53 of that Act, 

(b) implement a decree of furthcoming,  30 

(c) implement a decree or order for sale of a ship (or a share of it) or cargo, 

(d) execute an earnings arrestment, a current maintenance arrestment or a 

conjoined arrestment order which came into effect before the day on 

which the moratorium period in relation to the person begins. 

 

4D Period of moratorium 35 

(1) The moratorium period applying in relation to the person is the period which— 

(a) begins on the day on which an entry is made in the register of 

insolvencies under section 4A(3) or 4B(3), and 

(b) ends on— 

(i) the day which is 6 weeks after that day,  40 
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(ii) such earlier day as is mentioned in subsection (2), or 

(iii) if subsection (3), (5) or (7) applies, such later day as is determined 

in accordance with subsection (4), (6) or (8). 

 (2) The earlier day is the day on which, in relation to the person who is the subject 

of the moratorium— 5 

(a) an entry is made in the register of insolvencies recording the award of 

sequestration of the estate,  

(b) an entry is made in the register of insolvencies recording that a trust deed 

granted by the person has been granted or refused protected status, 

(c) an entry is made in the DAS register recording the approval of a debt 10 

payment programme in accordance with section 2 of the Debt 

Arrangement and Attachment (Scotland) Act 2002, or 

(d) written notice is given to the Accountant in Bankruptcy— 

(i) by the person withdrawing the notice given under section 4A(1), or 

(ii) by or on behalf of the person withdrawing the notice given under 15 

section 4B(1). 

(3) This subsection applies if, on the day which is 6 weeks after the day on which 

the moratorium began under subsection (1)(a)— 

(a) a person has made a debtor application for sequestration of the estate of 

the person who is the subject of the moratorium,  20 

(b) the moratorium has not ended in accordance with subsection (2)(a), and  

(c) no decision has been made by the Accountant in Bankruptcy under 

section 15(3C)(b).  

(4) Where subsection (3) applies, the moratorium period ends on— 

(a) the day on which an entry is made in the register of insolvencies 25 

recording the award of sequestration of the estate,  

(b) in the case of refusal to award sequestration— 

(i) the day of the expiry of the period applying by virtue of section 

15(3B) where no application for review is made under section 

15(3A), or 30 

(ii) the day on which a decision is made by the Accountant in 

Bankruptcy under section 15(3C)(b) where an application for 

review is made, or 

(c) the day on which written notice is given to the Accountant in 

Bankruptcy— 35 

(i) by the person withdrawing the notice given under section 4A(1), or 

(ii) by or on behalf of the person withdrawing the notice given under 

section 4B(1). 

(5) This subsection applies if, on the day which is 6 weeks after the day on which 

the moratorium began under subsection (1)(a)— 40 
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(a) an entry has been made in the register of insolvencies recording an 

application for a trust deed granted by or on behalf of the person who is 

the subject of the moratorium to be granted the status of protected trust 

deed, and 

(b) the moratorium has not ended in accordance with subsection (2)(b).  5 

(6) Where subsection (5) applies, the moratorium period ends on— 

(a) the day on which an entry is made in the register of insolvencies 

recording that the trust deed granted by or on behalf of the person has 

been granted the status of protected trust deed,  

(b) where such an entry is not made, the day which is 13 weeks after the day 10 

on which the moratorium began under subsection (1)(a), or  

(c) the day on which written notice is given to the Accountant in Bankruptcy 

by the person withdrawing the notice given under section 4A(1). 

(7) This subsection applies if, on the day which is 6 weeks after the day on which 

the moratorium began under subsection (1)(a)— 15 

(a) the person who is the subject of the moratorium has applied for approval 

of a debt payment programme under section 2 of the Debt Arrangement 

and Attachment (Scotland) Act 2002,  

(b) the moratorium has not ended in accordance with subsection (2)(c), and  

(c) the application has not been determined. 20 

(8) Where subsection (7) applies, the moratorium period ends on— 

(a) the day on which an entry is made in the DAS register recording the 

approval of the debt payment programme in accordance with section 2 of 

the Debt Arrangement and Attachment (Scotland) Act 2002,  

(b) in the case of a rejection of a debt payment programme, the day on 25 

which an entry is made in the DAS register recording the rejection, or 

(c) the day on which written notice is given to the Accountant in Bankruptcy 

by the person withdrawing the notice given under section 4A(1).”. 

 
Application for sequestration 

9 Statement of undertakings 30 

(1) In section 2 of the 1985 Act (appointment and functions of the trustee in the 

sequestration), after subsection (7), insert— 

“(8) The trustee must at the same time as notifying the debtor under subsection 

(7)(a) or (b), send to the debtor, for signature by the debtor, a statement of 

undertakings in the form prescribed.”. 35 

(2) In section 5 of the 1985 Act (sequestration of the estate of living or deceased debtor)— 

(a) in subsection (2B), after paragraph (ba) (inserted by section 1(1)(a)), insert— 

“(bb) the debtor has given a statement of undertakings (including an 

undertaking to pay to the trustee after the award of sequestration of the 

debtor’s estate an amount determined using the common financial 40 

tool),”, and 

(b) after subsection (6A), insert— 
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“(6B) In the case of a debtor application, the debtor must send a statement of 

undertakings to the Accountant in Bankruptcy along with the application.”.  

 

10 Debtor application: incomplete or inappropriate application 

Before section 12 of the 1985 Act (but after the italic cross-heading immediately 

preceding it), insert— 5 

“11A Debtor application: incomplete application 

(1) This section applies where a debtor application is made and the Accountant in 

Bankruptcy considers that— 

(a) the application is incomplete,  

(b) further information is required in relation to the application,  10 

(c) further evidence is required to substantiate any fact relevant to the 

application, or 

(d) any fee or charge applicable to the application is outstanding. 

(2) The Accountant in Bankruptcy must specify by notice in writing to the 

debtor— 15 

(a) any further information which is to be provided,  

(b) any further evidence which is to be provided, and 

(c) any fee or charge to be paid. 

(3) Any information, evidence, fee or charge to be provided or paid under 

subsection (2) must be provided or paid within 21 days or such longer period 20 

as may be specified by the Accountant in Bankruptcy. 

(4) The Accountant in Bankruptcy may refuse to award sequestration if, after the 

expiry of the period referred to in subsection (3), the Accountant in Bankruptcy 

considers that— 

(a) the application remains incomplete, 25 

(b) the debtor has provided insufficient information or evidence under 

subsection (2)(a) or (b), or 

(c) any fee or charge applicable to the application remains outstanding. 

 

11B Refusal of debtor application: inappropriate application 

(1) This section applies where a debtor application is made and the Accountant in 30 

Bankruptcy considers that an award of sequestration may not be appropriate in 

the circumstances of the case. 

(2) The Accountant in Bankruptcy must specify by notice in writing to the 

debtor— 

(a) the reason why the Accountant in Bankruptcy considers the application 35 

may not be appropriate, and  

(b) any further information which is to be provided within 21 days or such 

longer period as may be specified by the Accountant in Bankruptcy. 
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(3) The Accountant in Bankruptcy may refuse to award sequestration if, after the 

expiry of the period referred to in subsection (2), the Accountant in Bankruptcy 

remains of the view that an award of sequestration would be inappropriate in 

the circumstances of the case.”. 

 

11 Sequestration: application by executor 5 

(1) In section 5 of the 1985 Act (sequestration of the estate of living or deceased debtor), for 

subsection (3), substitute— 

“(3) The sequestration of the estate of a deceased debtor is— 

(a) by debtor application made by the executor, or a person entitled to be 

appointed as executor, on the estate, 10 

(b) on the petition of a qualified creditor, or qualified creditors, of the 

deceased debtor, 

(c) on the petition of a temporary administrator, 

(d) on the petition of a member State liquidator appointed in main 

proceedings, or 15 

(e) on the petition of a trustee acting under a trust deed.”. 

(2) In section 6B of the 1985 Act (debtor application: provision of information)— 

(a) in subsection (1), after “application”, where it first occurs, insert “, other than an 

application under section 5(3)(a),”, and 

(b) after subsection (2), insert— 20 

“(2A) Where a debtor application is made by an executor under section 5(3)(a) the 

executor must— 

(a) state in the application whether or not the debtor’s centre of main 

interests was situated in the United Kingdom or in another member State, 

and 25 

(b) state in the application whether or not the debtor possessed an 

establishment in the United Kingdom or in another member State.”. 

(3) In section 8A of the 1985 Act (further provisions relating to debtor applications)— 

(a) in subsection (1), for “subsection (2)” substitute “subsections (2) and (2A)”, and 

(b) after subsection (2), insert— 30 

“(2A) Any intromission by an executor with the deceased debtor’s estate after the 

period mentioned in subsection (2B) is deemed an intromission without a title 

unless, within that period, the executor— 

(a) makes a debtor application under section 5(3)(a), or 

(b) petitions for the appointment of a judicial factor to administer the estate. 35 

(2B) The period referred to in subsection (2A) is the period of 12 months following 

the day on which the executor knew or ought to have known that the estate was 

absolutely insolvent and likely to remain so.”. 

(4) In section 12 of the 1985 Act (when sequestration is awarded)— 

(a) in subsection (1) after “application”, where it first occurs, insert “, other than an 40 

application under section 5(3)(a),”, and 
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(b) after that subsection, insert— 

“(1B) Where a debtor application is made under section 5(3)(a) the Accountant in 

Bankruptcy must award sequestration forthwith if the Accountant is satisfied— 

(a) that the application has been made in accordance with the provisions of 

this Act and any provision made under this Act, and 5 

(b) that the provisions of subsection (6A) of section 5 have been complied 

with.”. 

 

12 Concurrent proceedings for sequestration: recall 

In section 10A of the 1985 Act (powers in relation to concurrent proceedings for 

sequestration or analogous remedy), after subsection (3) insert— 10 

“(3A) The Accountant in Bankruptcy must grant a recall of an award of sequestration 

if— 

(a) sequestration has been awarded by virtue of a debtor application, and 

(b) the sheriff directs the Accountant in Bankruptcy to dismiss the debtor 

application. 15 

(3B) The effect of the recall of an award of sequestration is, so far as practicable, to 

restore the debtor and any other person affected by the sequestration to the 

position the debtor or, as the case may be, the other person would have been in 

if the sequestration had not been awarded. 

(3C) A recall of an award of sequestration does not— 20 

(a) affect the interruption of prescription caused by— 

(i) the presentation of the petition for sequestration, 

(ii) the making of the debtor application, or 

(iii) the submission of a claim under section 22 or 48, 

(b) invalidate any transaction entered into before such recall by the interim 25 

trustee, or by the trustee, with a person acting in good faith, or 

(c) affect a bankruptcy restrictions order which has not been annulled under 

section 56J(1)(a). 

(3D) Without delay after granting a recall of an award of sequestration under 

subsection (3A), the Accountant in Bankruptcy must send a certified copy of 30 

the decision to the Keeper of the Register of Inhibitions for recording in that 

register.”. 

 
Administration of estate 

12A Debtor’s bank account 

 In section 32 of the 1985 Act (vesting of estate, and dealings of debtor, after 35 

sequestration)— 

(a) after subsection (5), insert— 

“(5A) Where the trustee knows, or becomes aware, of any estate vested in the trustee 

under section 31 or this section which comprises funds held by a bank, the 

trustee must serve a notice on the bank— 40 
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(a) informing the bank of the sequestration, and 

(b) specifying reasonable detail in order to allow the bank to identify the 

debtor and the funds held. 

(5B) A notice under subsection (5A)— 

(a) must be in writing and may be sent— 5 

(i) by first class post or by using a registered or recorded delivery 

postal service to the bank, 

(ii) in some other manner (including by electronic  means) which the 

trustee reasonably considers likely to cause it to be delivered to the 

bank on the same or next day,  10 

(b) is deemed to have been received the day after it is sent.”,  

(b) in subsection (6), after sub-paragraph (i) insert— 

“(ia) the trustee is not entitled by virtue of this subsection to any remedy 

against a bank in respect of a banking transaction entered into 

before the receipt by the bank of a notice under subsection (5A) 15 

(whether or not the bank is aware of the sequestration),” 

(c) in subsection (8), after “(9)” insert “and (9C)”, 

(d) after subsection (9B), insert— 

“(9C) Subsection (8) does not apply where the dealing is a banking transaction 

entered into before the receipt by the bank of a notice under subsection (5A) 20 

(whether or not the bank is aware of the sequestration).”, and 

(e) after subsection (10), insert— 

“(11) In this section “bank” has the same meaning as “appropriate bank or 

institution” in section 73(1).”. 

 

13 Submission of claims to trustee  25 

In section 48 of the 1985 Act (submission of claims)— 

(a) in subsection (1)— 

(i) for “subsection (2)” substitute “subsections (1A) and (2)”, and 

(ii) for sub-paragraph (ii) substitute— 

“(ii) in accordance with subsection (1A).”, and 30 

(b) after subsection (1), insert— 

“(1A) A creditor must, in order to obtain an adjudication as to the creditor’s 

entitlement (so far as funds are available) to a dividend out of the debtor's 

estate, submit a claim to the trustee not later than the relevant day. 

(1B) The “relevant day”, in relation to a creditor, means— 35 

(a) where a notice is given to the creditor under section 21A(2), the day 

which is 120 days after the day on which the notice is given, or 

(b) where no notice is given to the creditor under that section, the day which 

is 120 days after the day on which the trustee gives notice to that creditor 

inviting the submission of claims. 40 
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(1C) If a creditor submits a claim to the trustee after the relevant day, the trustee 

may, in respect of any accounting period, provide an adjudication as to the 

creditor’s entitlement (so far as funds are available) to a dividend out of the 

debtor’s estate if— 

(a) the claim is submitted not later than 8 weeks before the end of the 5 

accounting period, and  

(b) there were exceptional circumstances which prevented the claim from 

being submitted before the relevant day.”. 

 

14 First accounting period 

In section 52 of the 1985 Act (estate to be distributed in respect of accounting 10 

periods)— 

(a) in subsection (2)(a) after “months” insert “or such shorter period as may be agreed 

or determined in accordance with subsection (2ZB), either period”, 

(b) in subsection (2ZA) after “awarded” insert “or such shorter period as may be 

agreed or determined in accordance with subsection (2ZB)”, and 15 

(c) after subsection (2ZA) insert— 

“(2ZB)This subsection applies where the trustee considers that the funds of the 

debtor’s estate are sufficient to pay a dividend in accordance with subsection 

(3) in respect of— 

(a) in the case where the trustee is the Accountant in Bankruptcy, a shorter 20 

period of not less than 6 months determined by the Accountant in 

Bankruptcy, 

(b) in any other case, a shorter period of not less than 6 months agreed— 

(i) between the trustee and the commissioners, or 

(ii) if there are no commissioners, between the trustee and the 25 

Accountant in Bankruptcy.”.  

 

15 Vesting of estate after sequestration 

(1) In section 31(5A) of the 1985 Act (reinvestment of non-vested contingent interest), for 

“on which the debtor’s discharge becomes effective” substitute “which is 4 years after 

the date of sequestration”. 30 

(2) In section 32(10) of the 1985 Act (meaning of “relevant date” for purposes of vesting 

etc.), for “on which the debtor’s discharge becomes effective” substitute “which is 4 

years after the date of sequestration”. 

 
Discharge following sequestration 

16 Discharge of debtor 35 

For section 54 of the 1985 Act (automatic discharge of debtor) substitute— 

“54 Discharge where Accountant in Bankruptcy not the trustee  

(1) This section applies where the Accountant in Bankruptcy is not the trustee. 
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(2) The Accountant in Bankruptcy may discharge the debtor at any time after the 

date which is 12 months after the date on which sequestration is awarded by 

granting a certificate of discharge in the prescribed form. 

(3) Before deciding whether to discharge the debtor under subsection (2), the 

Accountant in Bankruptcy must— 5 

(a) consider the report provided by the trustee under subsection (4), and 

(b) take into account any representations received during the period 

mentioned in subsection (6)(b).  

(4) The trustee must prepare and send a report to the Accountant in Bankruptcy— 

(a) without delay after the date which is 10 months after the date on which 10 

sequestration is awarded, and 

(b) if the debtor is not otherwise discharged, before sending to the 

Accountant in Bankruptcy the documentation referred to in section 

57(1)(b). 

(5) The report must include— 15 

(a) information about— 

(i) the debtor’s assets, liabilities, financial affairs and business affairs, 

(ii) the debtor’s conduct in relation to those assets, liabilities, financial 

affairs and business affairs, 

(iii) the sequestration, and 20 

(iv) the debtor’s conduct in the course of the sequestration, 

(b) a statement of whether, in the opinion of the trustee, the debtor has as at 

the date of the report— 

(i) complied with any debtor contribution order, 

(ii) co-operated with the trustee in accordance with section 64, 25 

(iii) complied with the statement of undertakings, 

(iv) made a full and fair surrender of the debtor’s estate, 

(v) made a full disclosure of all claims which the debtor is entitled to 

make against other persons, and 

(vi) delivered to the trustee every document under the debtor’s control 30 

relating to the debtor’s estate, business or financial affairs, and 

(c) a statement of whether the trustee has, as at the date that the report is sent 

to the Accountant in Bankruptcy, carried out all of the trustee’s functions 

in accordance with section 3. 

(6) The trustee must, at the same time as sending a report to the Accountant in 35 

Bankruptcy under this section, give to the debtor and every creditor known to 

the trustee— 

(a) a copy of the report, and 

(b) a notice informing the recipient that the person has a right to make 

representations to the Accountant in Bankruptcy in relation to the report 40 

before the expiry of the period of 28 days beginning with the day on 

which the notice is given.  
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(7) A discharge under this section must not take effect before the end of the period 

of 14 days beginning with the day of notification of the decision.  

 

54A Discharge where Accountant in Bankruptcy the trustee  

(1) This section applies where the Accountant in Bankruptcy is the trustee. 

(2) The Accountant in Bankruptcy may discharge the debtor at any time after the 5 

date which is 12 months after the date on which sequestration is awarded by 

granting a certificate of discharge in the prescribed form.  

(3) The Accountant in Bankruptcy must, as soon as is practicable after the date 

which is 12 months after the date on which sequestration is awarded— 

(a) decide whether to discharge the debtor under subsection (2),  10 

(b) notify the debtor and every creditor known to the Accountant in 

Bankruptcy of that decision, and 

(c) send a report to those persons. 

(4) The report must give an account of— 

(a) the debtor’s assets, liabilities, financial affairs and business affairs,  15 

(b) the debtor’s conduct in relation to those assets, liabilities, financial 

affairs and business affairs,  

(c) the sequestration, and 

(d) the debtor’s conduct in the course of the sequestration, including 

compliance with the statement of undertakings. 20 

(5) Subsection (6) applies where— 

(a) the Accountant in Bankruptcy refuses to discharge the debtor under 

subsection (2), and  

(b) the debtor is not otherwise discharged. 

(6) The Accountant in Bankruptcy must, as soon as is practicable after the date 25 

which is 12 months after the date of the refusal— 

(a) decide whether to discharge or refuse to discharge the debtor under 

subsection (2),  

(b) notify the debtor and every creditor known to the Accountant in 

Bankruptcy of that decision, and 30 

(c) send a report giving an account of the matters mentioned in subsection 

(4) to those persons. 

(7) A discharge under this section must not take effect before the end of the period 

of 14 days beginning with the day of notification of the decision. 

 

54B Discharge of debtor: review and appeal 35 

(1) The trustee or the debtor may apply to the Accountant in Bankruptcy for a 

review of a decision under section 54(2) or 54A(2) to refuse to discharge the 

debtor. 

(2) Any creditor may apply to the Accountant in Bankruptcy for a review of a 

decision under section 54(2) or 54A(2) to discharge the debtor. 40 
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(3) An application under subsection (1) or (2) must be made before the end of the 

period of 14 days beginning with the day of notification of the decision under 

section 54(2) or, as the case may be, 54A(2). 

(4) If an application for a review under subsection (2) is made, the discharge is 

suspended until the determination of that review by the Accountant in 5 

Bankruptcy. 

(5) If an application for a review under subsection (1) or (2) is made, the 

Accountant in Bankruptcy must— 

(a) take into account any representations made by an interested person 

before the expiry of the period of 21 days beginning with the day on 10 

which the application is made, and  

(b) confirm or revoke the decision before the expiry of the period of 28 days 

beginning with the day on which the application is made. 

(6) The debtor, the trustee or any creditor may appeal to the sheriff against any 

decision of the Accountant in Bankruptcy under subsection (5)(b) before the 15 

end of the period of 14 days beginning with the date of the decision.”.  

 

17 Repeal of discharge on composition 

(1) Section 56 of the 1985 Act (discharge on composition) is repealed. 

(2) Section 56K of the 1985 Act (effect of discharge on approval of offer of composition) is 

repealed. 20 

(3) Schedule 4 to the 1985 Act (discharge on composition) is repealed. 

 

18 Deferral of discharge where debtor cannot be traced 

After section 54C of the 1985 Act (inserted by section 7(1)), insert— 

“54D Deferral of discharge where debtor cannot be traced 

(1) Subsection (2) applies where— 25 

(a) the trustee, having made reasonable inquiries, is unable to ascertain the 

whereabouts of the debtor, and  

(b) as a result is unable to carry out the trustee’s functions in accordance 

with section 3. 

(2) The trustee must— 30 

(a) notify the debtor by sending to the last known address of the debtor a 

deferral notice in the prescribed form, 

(b) give a deferral notice to every creditor known to the trustee, and 

(c) where the trustee is not the Accountant in Bankruptcy, apply in the 

prescribed form to the Accountant in Bankruptcy for a deferral. 35 

(3) A deferral application under subsection (2)(c) must be made by the trustee— 

(a) no earlier than the date which is 8 months after the date on which 

sequestration is awarded, and 

(b) no later than the date which is 10 months after the date on which 

sequestration is awarded. 40 
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(4) After receiving a deferral application, the Accountant in Bankruptcy must— 

(a) take into account any representations made by an interested person 

before the expiry of the period of 14 days beginning with the day on 

which the application is made, and 

(b) if satisfied of the matters mentioned in subsection (5), issue a certificate 5 

deferring indefinitely the discharge of the debtor. 

(5) The matters are— 

(a)  that the trustee is unable to ascertain the whereabouts of the debtor, and 

(b) it would not be reasonably practicable for the trustee to continue to 

search for the debtor.  10 

(6) Where the Accountant in Bankruptcy is the trustee and has given a deferral 

notice in accordance with subsection (2)(b), the Accountant in Bankruptcy 

must— 

(a) take into account any representations made by an interested person 

before the expiry of the period of 14 days beginning with the day on 15 

which the deferral notice is given, and 

(b) if satisfied that it would not be reasonably practicable to continue to 

search for the debtor, issue a certificate deferring indefinitely the 

discharge of the debtor. 

(7) Where a certificate is issued under subsection (4)(b) or (6)(b), the Accountant 20 

in Bankruptcy must make an appropriate entry in the register of insolvencies. 

 

54E Debtor not traced: new trustee 

(1) This section applies where a certificate is issued under section 54D(4)(b). 

(2) The trustee may apply to the Accountant in Bankruptcy in the prescribed form 

for authority to resign office. 25 

(2A) An application under subsection (2) must include details of every creditor 

known to the trustee. 

(3) An application under subsection (2) may not be made— 

(a) if after the certificate is issued the trustee ascertains the whereabouts of 

the debtor or the debtor makes contact with the trustee,  30 

(b) after the date which is 6 months after the date on which the certificate is 

awarded. 

(4) Where an application is made under subsection (2), the Accountant in 

Bankruptcy must issue to the trustee who made the application a notice in the 

prescribed form granting the application. 35 

(5) Where a notice is issued under subsection (4)— 

(a) the Accountant in Bankruptcy is deemed to be the trustee, 

(b) the Accountant in Bankruptcy must notify every creditor known to the 

Accountant in Bankruptcy that the Accountant in Bankruptcy is deemed 

to be the trustee,  40 
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(c) the former trustee is not entitled to recover outlays and remuneration 

payable in accordance with section 53 other than by a claim in the final 

distribution of the debtor’s estate, and  

(d) subsections (6) to (8) of section 28 apply in relation to the appointment 

of the Accountant in Bankruptcy as the new trustee as they apply in 5 

relation to the appointment of a new trustee under that section.  

 

54F Debtor not traced: subsequent debtor contact  

(1) This section applies where— 

(a) a certificate is issued under section 54D(4)(b) or (6)(b), and 

(b) the trustee ascertains the whereabouts of the debtor or the debtor makes 10 

contact with the trustee. 

(2) Where the Accountant in Bankruptcy is the trustee, the Accountant in 

Bankruptcy may discharge the debtor at any time after the date which is 12 

months after the date on which— 

(a) the whereabouts of the debtor were ascertained, or 15 

(b) the debtor made contact with the trustee. 

(4) Where the Accountant in Bankruptcy is not the trustee, the trustee must prepare 

and send a report to the Accountant in Bankruptcy without delay after the date 

which is 10 months after the earlier of the date on which— 

(a) the whereabouts of the debtor were ascertained by the trustee, or 20 

(b) the debtor made contact with the trustee. 

(4A) If the trustee sends a report to the Accountant in Bankruptcy under subsection 

(4)— 

(a) the report must include the matters included in a report sent to the 

Accountant in Bankruptcy in accordance with subsection (5) of section 25 

54, and 

(b) subsection (6) of that section applies to the report as it applies to a report 

sent in accordance with subsection (4) of that section. 

(8) After receiving a report under subsection (4), the Accountant in Bankruptcy 

may discharge the debtor by granting a certificate of discharge in the 30 

prescribed form.  

(8A) Before deciding whether to discharge the debtor under subsection (8), the 

Accountant in Bankruptcy must— 

(a) consider the report prepared by the trustee under subsection (4), and 

(b) take into account any representations received during the period 35 

mentioned in subsection (6) of section 54 (as applied in accordance with 

subsection (4A)). 

(9) A discharge under subsection (2) or (8) must not take effect on a date before 

the end of the period of 14 days beginning with the day of notification of the 

decision. 40 

(10) A discharge under subsection (2) or (8) is deemed for the purposes of section 

55 to have been given under section 54(2). 
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54G Subsequent debtor contact: review and appeal 

(1) The debtor may apply to the Accountant in Bankruptcy for a review of a 

decision under section 54F(2) or (8) to refuse to discharge the debtor. 

(2) Any creditor may apply to the Accountant in Bankruptcy for a review of a 

decision under section 54F(2) or (8) to discharge the debtor. 5 

(3) An application under subsection (1) or (2) must be made before the end of the 

period of 14 days beginning with the day of notification of the decision under 

section 54F(2) or, as the case may be, 54F(8).  

(4) If an application for a review under subsection (2) is made, the discharge is 

suspended until the determination of that review by the Accountant in 10 

Bankruptcy. 

(5) If an application for a review under subsection (1) or (2) is made, the 

Accountant in Bankruptcy must— 

(a) take into account any representations made by an interested person 

before the expiry of the period of 21 days beginning with the day on 15 

which the application is made, and  

(b) confirm or revoke the decision before the expiry of the period of 28 days 

beginning with the day on which the application is made. 

(6) The debtor, the trustee or any creditor may appeal to the sheriff against any 

decision of the Accountant in Bankruptcy under subsection (5)(b) before the 20 

end of the period of 14 days beginning with the date of the decision.”. 

 

19 Unclaimed dividends and unapplied balances 

In section 57 of the 1985 Act (discharge of trustee)— 

(a) in subsection (1)— 

(i) for paragraph (a), substitute— 25 

“(a) must pay to the Accountant in Bankruptcy any unclaimed dividends and 

unapplied balances,”, and 

(ii) in paragraph (b), the words “and a receipt for the deposit of the unclaimed 

dividends and unapplied balances” are repealed, and 

(b) after subsection (1A) (inserted by section 22(2)(b)), insert— 30 

“(1B) The Accountant in Bankruptcy must deposit any unclaimed dividends and any 

unapplied balances paid to the Accountant in Bankruptcy under subsection 

(1)(a) in an appropriate bank or institution.”. 

 

20 Assets discovered after trustee discharge: appointment of trustee 

After section 58A of the 1985 Act, insert—  35 
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“58B Assets discovered after trustee discharge: appointment of trustee 

(1) This section applies where, after the trustee’s discharge under section 57 or 

58A but before the expiry of the period of 5 years from the date of 

sequestration, the trustee or the Accountant in Bankruptcy becomes aware of 

any newly identified estate with a value of not less than £1000 (or such other 5 

sum as may be prescribed). 

(2) In this section, “newly identified estate” means any part of the debtor’s estate 

which— 

(a) vested in the trustee in accordance with section 31 or 32, and 

(b) was not, before the trustee was discharged, known to the trustee. 10 

(3) The Accountant in Bankruptcy may— 

(a) in the case where the trustee was discharged under section 57— 

(i) on the application of the trustee who was discharged, reappoint 

that person as trustee on the debtor’s estate, or 

(ii) appoint the Accountant in Bankruptcy as trustee on the debtor’s 15 

estate,  

(b) in the case where the Accountant in Bankruptcy was discharged under 

section 58A, reappoint the Accountant in Bankruptcy as trustee on the 

debtor’s estate. 

(4) The Accountant in Bankruptcy may make an appointment or reappointment 20 

under subsection (3) only if, in the opinion of the Accountant in Bankruptcy, 

the value of the newly identified estate is likely to exceed the costs of— 

(a) the appointment or reappointment, and 

(b) the recovery, management, realisation and distribution of the newly 

identified estate.  25 

(5) Where the trustee was discharged under section 57 and applies for 

reappointment under subsection (3)(a)(i), the discharged trustee must provide 

to the Accountant in Bankruptcy the information mentioned in subsection 

(7)(a) to (c).  

(5A) Where the trustee was discharged under section 57 and does not apply for 30 

reappointment under subsection (3)(a)(i), the discharged trustee must— 

(a) provide to the Accountant in Bankruptcy details of any newly identified 

estate that the discharged trustee becomes aware of, where that estate has 

a value which is not less than the value mentioned in subsection (1), and 

(b) if requested by the Accountant in Bankruptcy, provide to the Accountant 35 

in Bankruptcy the information mentioned in subsection (7)(b) and (c). 

(6) Where the Accountant in Bankruptcy was discharged under section 58A, the 

Accountant in Bankruptcy must record and consider the information mentioned 

in subsection (7). 

(7) The information is— 40 

(a) the estimated value of the newly identified estate,  

(b) the reason why the newly identified estate forms part of the debtor’s 

estate,  
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(c) the reason why the newly identified estate was not recovered,  

(d) the estimated outlays and remuneration of the trustee following an 

appointment or reappointment under subsection (3), and 

(e) the likely distribution under section 51 following an appointment or 

reappointment under subsection (3). 5 

(8) This section is without prejudice to any other right to take action following the 

discharge of the trustee.  

 

58C Assets discovered after trustee discharge: notice  

(1) The Accountant in Bankruptcy must notify the debtor and any other person the 

Accountant in Bankruptcy considers to have an interest— 10 

(a) where an application is made under section 58B(3)(a)(i), and 

(b) where the Accountant in Bankruptcy proposes to make an appointment 

or reappointment under section 58B(3)(a)(ii) or (b). 

(2) A notice under subsection (1) must inform the recipient that the person has a 

right to make representations to the Accountant in Bankruptcy in relation to the 15 

application or the proposed appointment or reappointment before the expiry of 

the period of 14 days beginning with the day on which the notice is given. 

(3) Before making an appointment or reappointment under section 58B, the 

Accountant in Bankruptcy must take into account any representations made by 

an interested person. 20 

(4) If the Accountant in Bankruptcy makes an appointment or reappointment under 

section 58B, the Accountant in Bankruptcy must as soon as is practicable 

notify the debtor of the appointment or reappointment. 

(5) A notice under subsection (4) must include information in relation to the 

debtor’s duties to co-operate with the trustee under section 64. 25 

 

58D Assets discovered after trustee discharge: appeal 

 Where the Accountant in Bankruptcy makes or refuses to make an order under 

section 58B, an interested person may, no later than 14 days after the date of 

the decision, appeal to the sheriff.”. 

 

Records 30 

21 Register of insolvencies 

In section 1A of the 1985 Act (supervisory functions of the Accountant in 

Bankruptcy)— 

(a) in subsection (1)(b)— 

(i) for “the Court of Session by act of sederunt” substitute “regulations made 35 

by the Scottish Ministers”, and 

(ii) after paragraph (iii), insert “, and 

(iv) any other document as may be specified in regulations made under 

this subsection or any other enactment.”, and 

(b) after subsection (4), insert— 40 
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“(5) Regulations under subsection (1)(b) may in particular prescribe circumstances 

where information need not be included in the register of insolvencies, if in the 

opinion of the Accountant in Bankruptcy inclusion of the information would be 

likely to jeopardise the safety or welfare of any person.”. 

 

22 Sederunt book 5 

(2) In section 57 of the 1985 Act (discharge of trustee)—  

(a) in subsection (1)(b), after “book” insert “in the format specified by subsection 

(1A) and”,  

(b) after subsection (1), insert— 

“(1A) The trustee must send an electronic version of the sederunt book in such format 10 

as the Accountant in Bankruptcy may from time to time direct.”, and 

(c) in subsection (2)(b), for “at the office of the Accountant in Bankruptcy” substitute 

“following a request made to the Accountant in Bankruptcy”. 

(3) In section 58A(4)(b)(ii) of the 1985 Act (notice on sederunt book sent on discharge of 

Accountant in Bankruptcy as trustee), for “at such address as the Accountant in 15 

Bankruptcy may determine” substitute “following a request made to the Accountant in 

Bankruptcy”. 

(4) In section 62 of the 1985 Act (sederunt book and other documents)— 

(a) in subsection (2), for “Court of Session may by act of sederunt” substitute “the 

Scottish Ministers may by regulations”, and 20 

(b) after that subsection, insert— 

“(2A) The trustee must insert in the sederunt book the information listed in Schedule 

3A to this Act. 

(2B) The Scottish Ministers may by regulations modify Schedule 3A.”. 

(5) After Schedule 3 to the 1985 Act insert the Schedule 3A set out in schedule 2 to this 25 

Act. 

 

23 Abolition of certain requirements in relation to Edinburgh Gazette 

(1) In section 16 of the 1985 Act (petitions for recall of sequestration), for subsection (3) 

substitute— 

“(3) On service of a copy of the petition under subsection (2), the Accountant in 30 

Bankruptcy must enter particulars of the petition in the register of 

insolvencies.”. 

(2) In section 45 of the 1985 Act (public examination)— 

(a) in subsection (3)(a), for “publish in the Edinburgh Gazette” substitute “send to the 

Accountant in Bankruptcy”, and 35 

(b) after subsection (3), insert— 

“(3A) The Accountant in Bankruptcy must enter particulars of the notice sent under 

subsection (3)(a) in the register of insolvencies.”. 

(3) Section 71 (Edinburgh Gazette) is repealed. 
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Functions of sheriff and Accountant in Bankruptcy in sequestration 

24 Application by trustee for direction on matters in sequestration 

(1) In section 3(6) of the 1985 Act (trustee application to the sheriff for directions in 

relation to any particular matter), for “A trustee” substitute “Where the Accountant in 

Bankruptcy is the trustee, the Accountant in Bankruptcy”. 5 

(2) After section 3 of the 1985 Act, insert—  

“3A Application to Accountant in Bankruptcy for a direction 

(1) This section applies where the Accountant in Bankruptcy is not the trustee. 

(2) The trustee may apply to the Accountant in Bankruptcy for a direction in 

relation to any particular matter arising in the sequestration. 10 

(3) The Accountant in Bankruptcy may, before giving a direction on any particular 

matter under this section, refer the matter to the sheriff by making an 

application for a direction in relation to that matter. 

(4) The trustee may apply to the Accountant in Bankruptcy for a review of a 

direction given by the Accountant in Bankruptcy under this section. 15 

(5) An application for a review under subsection (4) may not be made— 

(a) by an interim trustee,  

(b) after the expiry of the period of 14 days beginning with the day on which 

notice of the direction by the Accountant in Bankruptcy is given to the 

trustee, or  20 

(c) in relation to a matter on which the Accountant in Bankruptcy has 

applied to the sheriff for a direction under subsection (3). 

(6) If an application for a review under subsection (4) is made, the Accountant in 

Bankruptcy must— 

(a) take into account any representations made by the trustee, the debtor, any 25 

creditor and any other person having an interest before the expiry of the 

period of 21 days beginning with the day on which the application is 

made, and  

(b) confirm, amend or revoke the direction before the expiry of the period of 

28 days beginning with the day on which the application is made. 30 

(7) The trustee may appeal to the sheriff against a decision by the Accountant in 

Bankruptcy under subsection (6)(b) before the expiry of the period of 14 days 

beginning with the day of the decision.”.  

 

25 Recall of sequestration by sheriff 

(1) In section 16 of the 1985 Act (petitions for recall of sequestration)— 35 

(a) after subsection (1), insert— 

“(1A) A petition for recall of an award of sequestration may not be presented to the 

sheriff if the only ground is that the debtor has paid or is able to pay the 

debtor’s debts in full. 

(1B) Subsection (1A) does not apply where— 40 
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(a) sequestration was awarded following a petition of a qualified creditor or 

qualified creditors, and 

(b) a petition for recall of the award of sequestration includes the ground that 

the debtor was not apparently insolvent.”, and 

(b) in subsection (4)— 5 

(i) after “presented”, where it first occurs, insert “at any time”, and 

(ii) paragraphs (a) and (b) are repealed.  

(2) The title of section 17 of the 1985 Act becomes “Recall of sequestration by sheriff”. 

(3) In section 17 of the 1985 Act— 

(a) in subsection (1)(a), the words “or has given sufficient security for their payment” 10 

are repealed,  

(ba) after subsection (2), insert— 

“(2A) Where the sheriff intends to recall an award of sequestration on the ground that 

the debtor has paid the debtor’s debts in full, the order recalling the award may 

not— 15 

(a) be made before the payment in full of the outlays and remuneration of 

the interim trustee and the trustee,  

(b) be subject to any conditions which are to be fulfilled before the order 

takes effect.”,  

(bb) in subsection (3), after “On”, insert “or before”, and 20 

(c) in subsection (8), after “any”, in the second place where it occurs, insert “interim 

or final”. 

 

26 Recall of sequestration by Accountant in Bankruptcy 

After section 17 of the 1985 Act, insert—  

“17A Application to Accountant in Bankruptcy for recall of sequestration 25 

(1) An application for recall of an award of sequestration may be made to the 

Accountant in Bankruptcy on the ground that the debtor has paid or is able to 

pay the debtor’s debts in full. 

(2) An application may be made by— 

(a) the debtor, 30 

(b) any creditor (whether or not a person who was a petitioner for, or 

concurred in a debtor application for, the sequestration), 

(c) the trustee (where the Accountant in Bankruptcy is not the trustee), or 

(d) any other person having an interest (whether or not a person who was a 

petitioner for the sequestration). 35 

(3) The person making an application must, at the same time as applying to the 

Accountant in Bankruptcy, give to the persons mentioned in subsection (4)— 

(a) a copy of the application, and  
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(b) a notice informing the recipient that the person has a right to make 

representations to the Accountant in Bankruptcy in relation to the 

application before the expiry of the period of 21 days beginning with the 

day on which the notice is given. 

(4) The persons are— 5 

(a) the debtor, 

(b) any person who was a petitioner for, or concurred in a debtor application 

for, the sequestration, 

(c) the trustee. 

(5) Despite an application being made, the proceedings in the sequestration are to 10 

continue as if the application had not been made until a recall of an award of 

sequestration is granted under section 17E(1) (subject to any conditions 

imposed under section 17E(4)). 

(6) Where the applicant withdraws the application or dies, the Accountant in 

Bankruptcy may continue the application by substituting any person mentioned 15 

in subsection (2) for the applicant. 

 

17B Application under section 17A: further procedure 

(1) This section applies where an application is made under section 17A. 

(2) The trustee must prepare a statement on the debtor’s affairs, so far as within the 

knowledge of the trustee. 20 

(3) The trustee must submit the statement to the Accountant in Bankruptcy— 

(a) at the same time as the trustee makes the application under section 17A, 

or 

(b) where the application is made by another person, before the expiry of the 

period of 21 days beginning with the day on which the notice is given 25 

under section 17A(3)(b). 

(4) The statement must— 

(a) indicate whether the debtor has agreed to— 

(i) the interim trustee’s claim for outlays reasonably incurred and for 

remuneration for work reasonably undertaken by the interim 30 

trustee (including any outlays and remuneration which are yet to 

be incurred), and 

(ii) the trustee’s claim for outlays reasonably incurred and for 

remuneration for work reasonably undertaken by the trustee 

(including any outlays and remuneration which are yet to be 35 

incurred),  

(b) state whether or not the debtor’s debts have been paid in full (including 

the payment of the outlays and remuneration of the interim trustee and 

the trustee), 

(c) where the debtor’s debts have not been so paid— 40 

(i) provide details of any debt which has not been paid, and 
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(ii) indicate whether, in the opinion of the trustee, the debtor’s assets 

are likely to be sufficient to pay the debts in full (including the 

payment of the outlays and remuneration of the interim trustee and 

the trustee) before the day which is 8 weeks after the day on which 

the statement is submitted, and 5 

(d) provide details of any distribution of the debtor’s estate. 

(6) The trustee must notify every creditor known to the trustee that an application 

has been made— 

(a) where the application is made by the trustee, before the expiry of the 

period of 7 days beginning with the day on which the application is 10 

made, 

(b) where the application is made by another person, before the expiry of the 

period of 7 days beginning with the day on which the notice is given 

under section 17A(3)(b). 

(7) If a creditor has not previously submitted a claim under section 22 or 48, the 15 

creditor must, in order to be included in the statement made by the trustee, 

submit a claim. 

(8) A claim must be submitted—  

(a) in accordance with section 22(2) and (3), and  

(b) before the expiry of the period of 14 days beginning with the day on 20 

which notice is given under subsection (6).  

(9) If any creditor submits a claim in accordance with subsection (8), the trustee 

must update and resubmit the statement before the expiry of the period of 7 

days beginning with the expiry of the period mentioned in subsection (8)(b). 

(10) The trustee must update and resubmit the statement if— 25 

(a) the statement previously submitted did not state in accordance with 

subsection (4)(b) that the debtor’s debts have been paid in full, and 

(b) before the day on which the application is determined by the Accountant 

in Bankruptcy, the trustee is able to make that statement. 

 

17C Determination of outlays and remuneration  30 

(1) This section applies where— 

(a) the Accountant in Bankruptcy receives an application under section 17A, 

and 

(b) the statement submitted by the trustee under section 17B indicates that 

the amount of the outlays and remuneration of the trustee is not agreed. 35 

(2)  The trustee must provide to the Accountant in Bankruptcy— 

(a) at the same time as submitting the statement under section 17B— 

(i) the trustee’s accounts of the trustee’s intromissions with the 

debtor's estate for audit, and  
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(ii) details of the trustee’s claim for outlays reasonably incurred and 

for remuneration for work reasonably undertaken by the trustee 

(including any outlays and remuneration which are yet to be 

incurred), and 

(b) such other information in relation to that claim as may be reasonably 5 

requested by the Accountant in Bankruptcy. 

 (3) The Accountant in Bankruptcy must before the expiry of the period of 28 days 

beginning with the expiry of the period mentioned in section 17B(9) issue a 

determination fixing the amount of the outlays and the remuneration payable to 

the trustee. 10 

(3A) The Accountant in Bankruptcy may before the expiry of the period mentioned 

in subsection (3) determine the expenses reasonably incurred by a creditor who 

was a petitioner or, as the case may be, concurred in a debtor application for 

sequestration. 

(4) Subsections (4) and (5) of section 53 apply to the Accountant in Bankruptcy 15 

for the purpose of making a determination in accordance with subsection (3) as 

they apply to the commissioners or the Accountant in Bankruptcy for the 

purpose of fixing an amount under that section. 

 

17E Recall of sequestration by Accountant in Bankruptcy 

(1) The Accountant in Bankruptcy may grant a recall of an award of sequestration 20 

if— 

(a) the trustee has notified the Accountant in Bankruptcy in the statement 

submitted under section 17B that the debtor’s debts have been paid in 

full (including the payment of the outlays and remuneration of the 

interim trustee and the trustee), and 25 

(b) the Accountant in Bankruptcy is satisfied that in all the circumstances of 

the case, it is appropriate to do so. 

(1A) The Accountant in Bankruptcy may not grant a recall of an award of 

sequestration after— 

(a) where no appeal is made under section 17H(5)(a), the day which is 8 30 

weeks after the day on which the statement was first submitted under 

section 17B(3), or 

(b) where such an appeal is made, such later day which is 14 days after the 

day on which the appeal is finally determined or abandoned. 

(2) The effect of the recall of an award of sequestration is, so far as practicable, to 35 

restore the debtor and any other person affected by the sequestration to the 

position the debtor or, as the case may be, the other person would have been in 

if the sequestration had not been awarded. 

(3) A recall of an award of sequestration is not to— 

(a) affect the interruption of prescription caused by— 40 

(i) the presentation of the petition for sequestration, 

(ii) the making of the debtor application, or 

(iii) the submission of a claim under section 22 or 48, 
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(b) invalidate any transaction entered into before such recall by the interim 

trustee, or by the trustee, with a person acting in good faith, or 

(c) affect a bankruptcy restrictions order which has not been annulled under 

section 56J(1)(a). 

(4) If the Accountant in Bankruptcy does not grant a recall of an award of 5 

sequestration under subsection (1) the sequestration is to continue but is to be 

subject to such conditions as the Accountant in Bankruptcy thinks fit. 

(5) Without delay after granting a recall of an award of sequestration under 

subsection (1), the Accountant in Bankruptcy must send a certified copy of the 

decision to the Keeper of the Register of Inhibitions for recording in that 10 

register. 

 

17F Recall where Accountant in Bankruptcy the trustee 

(1) This section applies where the Accountant in Bankruptcy— 

(a) is the trustee, and 

(b) considers that recall of an award of sequestration should be granted on 15 

the ground that the debtor has paid or is able to pay the debtor’s debts in 

full (including the payment of the outlays and remuneration of the 

interim trustee and the trustee). 

(2) The Accountant in Bankruptcy must notify the debtor and every creditor 

known to the Accountant in Bankruptcy that the Accountant in Bankruptcy 20 

considers that subsection (1) applies. 

(3) If a creditor has not previously submitted a claim under section 22 or 48, the 

creditor must, in order for the creditor’s claim to a dividend out of the debtor’s 

estate to be considered, submit a claim. 

(4) A claim must be submitted—  25 

(a) in accordance with section 22(2) and (3), and  

(b) before the expiry of the period of 14 days beginning with the day on 

which notice is given under subsection (2). 

(5) Before granting a recall of an award of sequestration the Accountant in 

Bankruptcy must— 30 

(a) take into account any representations made by an interested person 

before the expiry of the period of 21 days beginning with the day on 

which the notice is given under subsection (2), and 

(b) make a determination of the Accountant in Bankruptcy’s fees and 

outlays calculated in accordance with regulations made under section 35 

69A. 

(9) The Accountant in Bankruptcy may grant a recall of an award of sequestration 

if the Accountant in Bankruptcy is satisfied that— 

(a) the debtor has paid the debtor’s debts in full (including the payment of 

the outlays and remuneration of the interim trustee and the trustee),  40 

(aa) those debts were paid in full before the expiry of the period of 8 weeks 

beginning with the expiry of the period mentioned in subsection (5)(a), 

and 
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(b) in all the circumstances of the case, it is appropriate to do so. 

(10) Subsections (2) and (3) of section 17E apply in relation to a recall of an award 

of sequestration granted under subsection (9) as they apply in relation to a 

recall of an award of sequestration granted under that section. 

(11) Without delay after granting a recall of an award of sequestration under 5 

subsection (9), the Accountant in Bankruptcy must send a certified copy of the 

decision to the Keeper of the Register of Inhibitions for recording in that 

register.  

 

17G Reference to sheriff 

(1) The Accountant in Bankruptcy may, at any time before deciding under section 10 

17E(1) whether to grant an application for recall of an award of sequestration, 

remit to the sheriff an application made under section 17A. 

(2) The Accountant in Bankruptcy may, at any time before deciding under section 

17F(9) whether to grant a recall of an award of sequestration, remit the case to 

the sheriff. 15 

(3) If an application is remitted to the sheriff under subsection (1) or (2), the 

sheriff may dispose of the application or the case in accordance with section 17 

as if it were a petition presented by the Accountant in Bankruptcy under 

section 16. 

 

17H Recall of sequestration by Accountant in Bankruptcy: review and appeal 20 

(1) A person mentioned in subsection (2) may apply to the Accountant in 

Bankruptcy for a review of— 

(b) a decision of the Accountant in Bankruptcy under section 17E(1) or 

17F(9) to grant or refuse to grant a recall of an award of sequestration, 

(c) a determination of the Accountant in Bankruptcy under section 17C(3A). 25 

(2) The persons are— 

(a) the debtor, 

(b) any creditor, 

(c) the trustee, 

(d) any other person having an interest. 30 

(3) An application under subsection (1) must be made before the expiry of the 

period of 14 days beginning with the day on which the decision or, as the case 

may be, the determination or requirement is made. 

(4) If an application under subsection (1) is made, the Accountant in Bankruptcy 

must— 35 

(a) take into account any representations made by an interested person 

before the expiry of the period of 21 days beginning with the day on 

which the application is made, and  

(b) confirm, amend or revoke the decision, determination or requirement 

before the expiry of the period of 28 days beginning with the day on 40 

which the application is made. 
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(5) A person mentioned in subsection (2) may, before the expiry of the period of 

14 days beginning with the day on which the decision, determination or 

requirement is made, appeal to the sheriff against— 

(a) a determination of the Accountant in Bankruptcy under section 17C(3) or 

17F(5)(b), 5 

(b) a decision of the Accountant in Bankruptcy under subsection (4)(b),  

(6) Any decision of the sheriff on an appeal relating to a determination of the 

Accountant in Bankruptcy under section 17C(3) or 17F(5)(b) is final. 

(7) In upholding an appeal relating to a decision under section 17C(1) or 17F(6) 

the sheriff may quash the decision of the Accountant in Bankruptcy and remit 10 

the case, together with reasons for the sheriff’s decision, to the Accountant in 

Bankruptcy.”. 

 

27 Appointment of replacement trustee 

(1) For section 25 of the 1985 Act, substitute— 

“25 Appointment of replacement trustee 15 

(1) This section applies where a replacement trustee is elected by virtue of a 

trustee vote. 

(2) On the election of the replacement trustee, the original trustee must 

immediately  make a report of the proceedings at the statutory meeting— 

(a) where the original trustee was not the Accountant in Bankruptcy, to the 20 

Accountant in Bankruptcy,  

(b) where the original trustee was the Accountant in Bankruptcy, to the 

sheriff. 

(3) The debtor, a creditor, the original trustee, the replacement trustee or the 

Accountant in Bankruptcy may object to any matter connected with the 25 

election— 

(a) in the case of an objection by a person other than the Accountant in 

Bankruptcy, by applying to the Accountant in Bankruptcy, or  

(b) in the case of an objection by the Accountant in Bankruptcy, by making 

a summary application to the sheriff. 30 

(4) An objection under subsection (3) must— 

(a) specify the grounds on which the objection is taken, and 

(b) be made before the expiry of the period of 4 days beginning with the day 

of the statutory meeting. 

(5) If there is no timeous objection under subsection (3), the Accountant in 35 

Bankruptcy must without delay declare the elected person to be the trustee in 

the sequestration.  

(6) No expense in objecting under this section is to fall on the debtor’s estate. 

 

25A Applications to Accountant in Bankruptcy: procedure 

(1) This section applies where an application is made to the Accountant in 40 

Bankruptcy under section 25(3)(a). 
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(2) The Accountant in Bankruptcy must— 

(a) without delay give the original trustee, the replacement trustee, the 

objector and any other interested person an opportunity to make written 

submissions on the application, and  

(b) make a decision. 5 

(3) If the Accountant in Bankruptcy decides— 

(a) to reject the objection in the application, the Accountant in Bankruptcy 

must without delay declare the elected person to be the trustee in the 

sequestration,  

(b) to sustain the objection in the application, the Accountant in Bankruptcy 10 

must order the original trustee to arrange a new meeting at which a new 

trustee vote must be held. 

(4) Sections 23 to 25B apply in relation to a meeting arranged by virtue of 

subsection (3)(b). 

(5) The original trustee, the replacement trustee, the objector and any other 15 

interested person may apply to the Accountant in Bankruptcy for a review of a 

decision under subsection (2)(b). 

(6) An application under subsection (5) must be made before the expiry of the 

period of 14 days beginning with the day on which notice of the decision is 

given. 20 

(7) If an application for a review under subsection (5) is made, the Accountant in 

Bankruptcy must— 

(a) take into account any representations made by an interested person 

before the expiry of the period of 21 days beginning with the day on 

which the application is made, and  25 

(b) confirm, amend or revoke the decision before the expiry of the period of 

28 days beginning with the day on which the application is made. 

(8) The trustee, the objector and any other interested person may by summary 

application appeal to the sheriff against a decision by the Accountant in 

Bankruptcy under subsection (7)(b), before the expiry of the period of 14 days 30 

beginning with the day of the decision. 

(9) No expense in objecting under this section is to fall on the debtor’s estate. 

 

25B Applications and appeals to sheriff: procedure 

(1) This section applies where there is— 

(a) an application by the Accountant in Bankruptcy under section 25(3)(b), 35 

or 

(b) an appeal under section 25A(8). 

(2) The sheriff must— 

(a) without delay give the parties an opportunity to be heard on the 

application, and  40 

(b) make a decision. 

(3) If the sheriff decides— 
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(a) to reject an objection to the appointment of an elected person, the sheriff 

must without delay declare the elected person to be the trustee in the 

sequestration and make an order appointing the elected person to be the 

trustee in the sequestration,  

(b) to sustain an objection to the appointment of an elected person, the 5 

sheriff must order the original trustee to arrange a new meeting at which 

a new trustee vote must be held. 

(4) Sections 23 to 25B apply in relation to a meeting arranged by virtue of 

subsection (3)(b). 

(5) Any declaration, appointment or decision of the sheriff under this section is 10 

final.”. 

(2) In section 28 of the 1985 Act (resignation and death of trustee), for subsection (5), 

substitute— 

“(5) Where no new trustee is elected in pursuance of subsection (2) or (3) the 

Accountant in Bankruptcy may appoint as the trustee in the sequestration— 15 

(a) a person who applies to the Accountant in Bankruptcy within the period 

of 14 days beginning with the day of the meeting arranged under 

subsection (2) or (3), or 

(b) any other person as may be determined by the Accountant in Bankruptcy 

and who consents to the appointment. 20 

(5A) A person may not be appointed under subsection (5) if the person is ineligible 

for election as a replacement trustee under section 24(2). 

(5B) If, after the expiry of the period mentioned in subsection (5)(a), the Accountant 

in Bankruptcy determines that no person is to be appointed under subsection 

(5), the Accountant in Bankruptcy is deemed to be the trustee in the 25 

sequestration.”. 

 

28 Replacement of trustee acting in more than one sequestration 

For section 28A of the 1985 Act, substitute— 

“28A Replacement of trustee acting in more than one sequestration 

(1) This section applies where a trustee acting as such in two or more 30 

sequestrations— 

(a) dies,  

(b) ceases to be qualified to continue to act as trustee by virtue of section 

24(2), or 

(c) becomes subject to the circumstances mentioned in subsection (1A). 35 

(1A) The circumstances are that— 

(a) there is a conflict of interest affecting the trustee, or 

(b) there is a change in the personal circumstances of the trustee, 

 which prevents, or makes it impracticable for, the trustee to carry out the 

trustee’s functions. 40 
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(2) The Accountant in Bankruptcy may in a case where subsection (1)(b) or (c) 

applies, determine that the trustee is removed from office in each sequestration 

in which the trustee has ceased to be qualified. 

(3) The Accountant in Bankruptcy may appoint as the trustee in each sequestration 

in which the former trustee was acting a person— 5 

(a) determined by the Accountant in Bankruptcy, and  

(b) who consents to the appointment. 

(4) A person may not be appointed under subsection (3) if the person is ineligible 

for election as a replacement trustee under section 24(2). 

(5) If, in relation to any sequestration, the Accountant in Bankruptcy determines 10 

that no person is to be appointed under subsection (3), the Accountant in 

Bankruptcy is deemed to be the trustee in that sequestration. 

(5A) A determination or appointment under this section may be made— 

(a) on the application of any person having an interest, or 

(b) without an application, where the Accountant in Bankruptcy proposes to 15 

make a determination or appointment of the Accountant in Bankruptcy’s 

own accord. 

(5B) The applicant must notify all interested persons where an application is made 

under subsection (5A)(a). 

(5C) The Accountant in Bankruptcy must notify all interested persons where the 20 

Accountant in Bankruptcy proposes to make a determination or appointment 

by virtue of subsection (5A)(b). 

(5D) A notice under subsection (5B) or (5C) must inform the recipient that the 

person has a right to make representations to the Accountant in Bankruptcy in 

relation to the application or the proposed determination or appointment before 25 

the expiry of the period of 14 days beginning with the day on which the notice 

is given. 

(5E) Before making a determination or appointment under this section, the 

Accountant in Bankruptcy must take into account any representations made by 

an interested person. 30 

(6) The Accountant in Bankruptcy must notify any determination or appointment 

under this section to— 

(a) the former trustee (or in the case where the former trustee has died, the 

former trustee’s representatives), 

(b) the debtor,  35 

(c) the trustee appointed under this section (where the trustee appointed is 

not the Accountant in Bankruptcy), 

(d) each sheriff who awarded sequestration or to whom sequestration was 

transferred under section 15(2) of this Act. 

(7) The trustee appointed under this section— 40 

(a) must notify the determination or appointment under this section to every 

creditor known to the trustee, 

(b) may require— 
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(i) delivery of all documents relating to each sequestration in which 

the former trustee was acting which are in the possession of the 

former trustee or the former trustee’s representatives (other than 

the former trustee’s accounts), 

(ii) delivery of a copy of the former trustee’s accounts, 5 

(iii) the former trustee or the former trustee’s representatives to submit 

the trustee’s accounts for audit to the commissioners or, if there 

are no commissioners, to the Accountant in Bankruptcy. 

(8) Where the trustee appointed under this section requires submission of the 

accounts in accordance with subsection (7)(b)(iii), the commissioners or, as the 10 

case may be, the Accountant in Bankruptcy must issue a determination fixing 

the amount of the outlays and remuneration payable to the former trustee or the 

former trustee’s representatives in accordance with section 53. 

 

28B Determination etc. under section 28A: review 

(1) The persons mentioned in subsections (6)(a) and (b) and (7)(a) of section 28A 15 

may apply to the Accountant in Bankruptcy for a review by the Accountant in 

Bankruptcy of any determination or appointment under that section. 

(2) An application under subsection (1) must be made before the expiry of the 

period of 14 days beginning with the day on which notice of the determination 

or appointment is given. 20 

(3) If an application under subsection (1) is made, the Accountant in Bankruptcy 

must— 

(a) take into account any representations made by an interested person 

before the expiry of the period of 21 days beginning with the day on 

which the application is made, and  25 

(b) confirm, amend or revoke the determination or appointment before the 

expiry of the period of 28 days beginning with the day on which the 

application is made. 

(4) The persons mentioned in subsections (6)(a) and (b) and (7)(a) of section 28A 

may appeal to the sheriff against a decision by the Accountant in Bankruptcy 30 

under subsection (3)(b) before the expiry of the period of 14 days beginning 

with the day of the decision. 

(5) The Accountant in Bankruptcy may refer a case to the court for a direction 

before— 

(a) making any determination or appointment under section 28A, or  35 

(b) undertaking any review under this section. 

(6) An appeal under subsection (4) and a referral under subsection (5) must be 

made— 

(a) by a single petition to the Court of Session, where the appeal relates to 

two or more sequestrations and the sequestrations are, by virtue of 40 

section 9, in different sheriffdoms, and 

(b) in any other case to the sheriff.”. 
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29 Removal of trustee and trustee not acting 

In section 29 of the 1985 Act (removal of trustee and trustee not acting)— 

(a) in subsection (1), for paragraph (b), substitute— 

“(b) by order made by the Accountant in Bankruptcy, if the Accountant in 

Bankruptcy is satisfied that there are reasons to do so on the basis of 5 

circumstances other than those mentioned in subsection (9),”,  

(b) after subsection (1), insert— 

“(1A) An order removing a trustee in accordance with subsection (1)(b) may be 

made— 

(a) on the application of— 10 

(i) the commissioners, or 

(ii) a person representing not less than one quarter in value of the 

creditors, or 

(b) in any other case, where the Accountant in Bankruptcy is satisfied that 

there are reasons to do so on the basis of circumstances other than those 15 

mentioned in subsection (9).”,  

(c) for subsection (2), substitute— 

“(2) The Accountant in Bankruptcy must— 

(a) order an application by a person mentioned in subsection (1A)(a) to be 

served on the trustee,  20 

(b) enter particulars of the application in the register of insolvencies, and 

(c) before deciding whether or not to make an order under subsection (1)(b), 

give the trustee the opportunity to make representations.”, 

(d) for subsection (3), substitute— 

“(3) The Accountant in Bankruptcy may in ordering, or instead of ordering, the 25 

removal of the trustee from office under subsection (1)(b), make such further 

or other order as the Accountant in Bankruptcy thinks fit. 

(3A) The trustee, the commissioners or any creditor may apply to the Accountant in 

Bankruptcy for a review of any decision of the Accountant in Bankruptcy 

under subsection (1)(b) or (3). 30 

(3B) An application under subsection (3A) must be made before the expiry of the 

period of 14 days beginning with the day on which the decision is given. 

(3C) If an application for a review under subsection (3A) is made, the Accountant in 

Bankruptcy must— 

(a) take into account any representations made by an interested person 35 

before the expiry of the period of 21 days beginning with the day on 

which the application is made, and  

(b) confirm, amend or revoke the decision before the expiry of the period of 

28 days beginning with the day on which the application is made.”, 

(e) for subsection (4), substitute— 40 
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“(4) The trustee, the commissioners or any creditor may appeal to the sheriff against 

any decision of the Accountant in Bankruptcy under subsection (3C)(b) before 

the end of the period of 14 days beginning with the date of the decision.”, 

(f) in subsection (5), after “following” insert “a review under subsection (3A) or”, 

(g) for subsection (6), substitute— 5 

“(6) If the Accountant in Bankruptcy is satisfied that any of the circumstances 

mentioned in subsection (9) apply, the Accountant in Bankruptcy may— 

(a) declare the office of trustee to have become or to be vacant, and 

(b) make any necessary order to enable the sequestration of the estate to 

proceed or to safeguard the estate pending the election of a new trustee. 10 

(6A) The declaration of the office of trustee as vacant and any necessary order in 

accordance with subsection (6) may be made— 

(a) on the application of— 

(i) the commissioners,  

(ia) the debtor, or 15 

(ii) a creditor, or 

(b) in any other case, where the Accountant in Bankruptcy is satisfied that 

there are reasons to do so on the basis of the circumstances mentioned in 

subsection (9).  

(6B) The Accountant in Bankruptcy must order such intimation of an application by 20 

a person mentioned in subsection (6A)(a) as the Accountant in Bankruptcy 

considers necessary.  

(6C) If the Accountant in Bankruptcy makes a declaration under subsection (6A), 

the commissioners, or if there are no commissioners the Accountant in 

Bankruptcy, must call a meeting of creditors for the election of a new trustee 25 

by the creditors. 

(6D) A meeting called under subsection (6C) must be held before the end of the 

period of 28 days beginning with the date of the declaration under subsection 

(6A). 

(6E) The trustee, the debtor, the commissioners or any creditor may apply to the 30 

Accountant in Bankruptcy for a review of any declaration or any order made 

by the Accountant in Bankruptcy under subsection (6). 

(6F) An application under subsection (6E) must be made before the expiry of the 

period of 14 days beginning with the day on which the declaration is made. 

(6G) If an application for a review under subsection (6E) is made, the Accountant in 35 

Bankruptcy must— 

(a) take into account any representations made by an interested person 

before the expiry of the period of 21 days beginning with the day on 

which the application is made, and  

(b) confirm, amend or revoke the declaration or order before the expiry of 40 

the period of 28 days beginning with the day on which the application is 

made. 
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(6H) The trustee, the debtor, the commissioners or any creditor may appeal to the 

sheriff against any decision of the Accountant in Bankruptcy under subsection 

(6G)(b) before the end of the period of 14 days beginning with the date of the 

decision. 

(6I) The Accountant in Bankruptcy may refer a case to the sheriff for a direction 5 

before— 

(a) making any order under subsection (1)(b) or (3), 

(b) making any declaration or any order under subsection (6), or  

(c) undertaking any review under this section. 

(6J) An application for a review under subsection (3A) or (6E) may not be made in 10 

relation to a matter on which the Accountant in Bankruptcy has applied to the 

sheriff for a direction under subsection (6I).”. 

(h) in subsection (7), for “(6)” substitute “(6C)”, and 

(i) in subsection (10), after “trustee” insert “and is without prejudice to the powers 

under section 1A(2)”. 15 

 

29A Removal of commissioner 

 In section 30 of the 1985 Act (election, resignation and removal of commissioners)— 

(a) in subsection (4), after paragraph (b) insert— 

“(c) by order of the sheriff if the sheriff is satisfied that the commissioner is 

no longer acting in the interests of the efficient conduct of the 20 

sequestration.”, and 

(b) after subsection (4), insert— 

“(5) An order under subsection (4)(c) may be made on the application of— 

(a) the Accountant in Bankruptcy,  

(b) a person representing not less than one quarter in value of the creditors, 25 

or 

(c) the trustee. 

(6) The sheriff must— 

(a) order an application by a person mentioned in subsection (5) to be served 

on the commissioner, 30 

(b) order that the application is intimated to every creditor who has given a 

mandate to the commissioner, and 

(c) before deciding whether or not to make an order under subsection (4)(c), 

give the commissioner the opportunity to make representations. 

(7) On an application under subsection (4)(c), the sheriff may, in ordering the 35 

removal of the commissioner from office, make such further order as the 

sheriff thinks fit or may, instead of removing the commissioner from office, 

make such other order as the sheriff thinks fit. 

(8) The trustee, the Accountant in Bankruptcy, any commissioner or any creditor 

may appeal against the decision of the sheriff on an application under 40 

subsection (4)(c) within 14 days after the date of that decision.”. 
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30 Contractual powers of trustee 

In section 42 of the 1985 Act (contractual powers of trustee), for subsection (2) 

substitute— 

“(2) The trustee must, within 28 days from the receipt by the trustee of a request in 

writing from any party to a contract entered into by the debtor, adopt or refuse 5 

to adopt the contract.  

(2A) The period mentioned in subsection (2) may be extended— 

(a) in a case where the Accountant in Bankruptcy is the trustee, by the 

sheriff on the application of the Accountant in Bankruptcy,  

(b) in any other case, by the Accountant in Bankruptcy on the application of 10 

the trustee. 

(2B) The trustee may, before the expiry of the period of 14 days beginning with the 

day of the decision, apply to the Accountant in Bankruptcy for a review of a 

decision of the Accountant in Bankruptcy under subsection (2A)(b). 

(2C) If an application for a review under subsection (2B) is made, the Accountant in 15 

Bankruptcy must— 

(a) take into account any representations made by an interested person 

before the expiry of the period of 21 days beginning with the day on 

which the application is made, and  

(b) confirm, amend or revoke the decision before the expiry of the period of 20 

28 days beginning with the day on which the application is made. 

(2D) The trustee may appeal to the sheriff against a decision by the Accountant in 

Bankruptcy under subsection (2C)(b), before the expiry of the period of 14 

days beginning with the day of the decision. 

(2E) The Accountant in Bankruptcy may refer a case to the sheriff for a direction 25 

before— 

(a) making a decision under subsection (2A)(b), or  

(b) undertaking any review under this section. 

(2F) An application for a review under subsection (2B) may not be made in relation 

to a matter on which the Accountant in Bankruptcy has applied to the sheriff 30 

for a direction under subsection (2E).”. 

 

31 Bankruptcy restrictions order 

(1) For section 56A of the 1985 Act, substitute— 

“56A Bankruptcy restrictions order 

(1) Where sequestration of a living debtor’s estate is awarded, an order (to be 35 

known as a “bankruptcy restrictions order”) in respect of the debtor may be 

made by the— 

(a) Accountant in Bankruptcy, or 

(b) the sheriff. 

(1A) A bankruptcy restrictions order may be made by the sheriff only on the 40 

application of the Accountant in Bankruptcy. 

883



46 Bankruptcy and Debt Advice (Scotland) Bill 

 

(2) The Accountant in Bankruptcy must notify the debtor where the Accountant in 

Bankruptcy proposes to make a bankruptcy restrictions order. 

(3) A notice under subsection (2) must inform the debtor that the debtor has a right 

to make representations to the Accountant in Bankruptcy in relation to the 

proposed bankruptcy restrictions order. 5 

(4) Before making a bankruptcy restrictions order the Accountant in Bankruptcy 

must take into account any representations made by the debtor.”. 

(2) In section 56B of the 1985 Act (grounds for making order)— 

(a)  for subsection (1), substitute— 

“(1)  A bankruptcy restrictions order must be made if the Accountant in Bankruptcy, 10 

or as the case may be, the sheriff thinks it appropriate having regard to the 

conduct of the debtor (whether before or after the date of sequestration).”, 

(b) in subsection (2)— 

(i) after “The”, where it first occurs, insert “Accountant in Bankruptcy, or as 

the case may be, the”, and 15 

(ii) after paragraph (b), insert— 

“(ba) failing to supply accurate information to an authorised person for the 

purpose of the granting under section 5B of a certificate for sequestration 

of the debtor’s estate,”, and 

(c) in subsection (3), after “The”, where it first occurs insert “Accountant in 20 

Bankruptcy, or as the case may be, the”. 

(3) In section 56C(1) of the 1985 Act (application of section 67(9)), after “the”, in the first 

and second places where it occurs, insert “Accountant in Bankruptcy, or as the case may 

be, the”. 

(4) The title of section 56D of the 1985 Act becomes “Timing for making an order”. 25 

(5) In section 56D of the 1985 Act— 

(a) in subsection (1), for “An application for a bankruptcy restrictions order must be 

made” substitute “The Accountant in Bankruptcy must make, or apply to the 

sheriff for, a bankruptcy restrictions order”,  

(b) for subsection (2), substitute— 30 

“(2) After the end of the period referred to in subsection (1), the Accountant in 

Bankruptcy may— 

(a) make a bankruptcy restrictions order only with the permission of the 

sheriff, and 

(b) make an application for a bankruptcy restrictions order only with the 35 

permission of the sheriff.”. 

(6) In section 56E of the 1985 Act (duration of order and application for annulment)— 

 (a)  for subsection (2), substitute— 

“(2) The date specified in a bankruptcy restrictions order under subsection (1)(b)— 

(a) in the case of an order made by the Accountant in Bankruptcy— 40 

(i) must not be before the end of the period of 2 years beginning with 

the date on which the order is made, but 
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(ii)  must be before the end of the period of 5 years beginning with that 

date, and 

(b) in the case of an order made by the sheriff must not be— 

(i) before the end of the period of 5 years beginning with the date on 

which the order is made, or 5 

(ii)  after the end of the period of 15 years beginning with that date.”, 

(b) in subsection (3), for “sheriff” substitute “person mentioned in subsection (4)”,  

(c) after subsection (3), insert— 

“(4) The person is— 

(a) in the case of a bankruptcy restrictions order made by the Accountant in 10 

Bankruptcy, the Accountant in Bankruptcy, and 

(b) in the case of a bankruptcy restrictions order made by the sheriff, the 

sheriff. 

(6) If an application under subsection (3) is made to the Accountant in Bankruptcy, 

the Accountant in Bankruptcy must— 15 

(a) take into account any representations made by an interested person 

before the expiry of the period of 21 days beginning with the day on 

which the application is made, and  

(b) confirm, amend or revoke the decision before the expiry of the period of 

28 days beginning with the day on which the application is made. 20 

(7) The debtor may appeal to the sheriff against any decision of the Accountant in 

Bankruptcy under subsection (6)(b) before the end of the period of 14 days 

beginning with the date of the decision. 

(8) The sheriff may— 

(a) in determining such an appeal, or 25 

(b) otherwise on an application by the Accountant in Bankruptcy, 

 make an order providing that the debtor may not make another application 

under subsection (3) for such period as may be specified in the order.”. 

(7) In section 56F of the 1985 Act (interim bankruptcy restrictions order)— 

(a) for subsections (1) and (2), substitute— 30 

“(1) Subsection (2) applies at any time— 

(a) after the Accountant in Bankruptcy notifies the debtor under section 

56A(2) that the Accountant in Bankruptcy proposes to make a 

bankruptcy restrictions order, and  

(b) before the Accountant in Bankruptcy decides whether to make the order. 35 

(2) The Accountant in Bankruptcy may make an interim bankruptcy restrictions 

order if the Accountant in Bankruptcy thinks that— 

(a) there are prima facie grounds to suggest that a bankruptcy restrictions 

order will be made, and  

(b) it is in the public interest to make an interim bankruptcy restrictions 40 

order.  
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(2A) Subsection (2B) applies at any time between— 

(a) the making of an application to the sheriff for a bankruptcy restrictions 

order, and 

(b)  the determination of the application. 

(2B) The sheriff may, on the application of the Accountant in Bankruptcy, make an 5 

interim bankruptcy restrictions order if the sheriff thinks that— 

(a) there are prima facie grounds to suggest that the application for the 

bankruptcy restrictions order will be successful, and 

(b) it is in the public interest to make an interim bankruptcy restrictions 

order.”, 10 

(b) subsection (3) is repealed, and 

(c) for subsection (5), substitute— 

“(5) An interim order ceases to have effect— 

(a) in the case of an interim order made by the Accountant in Bankruptcy, 

on the Accountant in Bankruptcy deciding whether or not to make a 15 

bankruptcy restrictions order, 

(b) in the case of an interim order made by the sheriff, on the determination 

of the application for the bankruptcy restrictions order, or 

(c) if the sheriff discharges the interim order, on the application of the 

Accountant in Bankruptcy or of the debtor.”.  20 

(8) In section 56J of the 1985 Act (effect of recall of sequestration), after subsection (3) 

insert— 

“(4) Where an award of sequestration of a debtor’s estate is recalled under section 

17E(1) or 17F(9)— 

(a) the Accountant in Bankruptcy may annul any bankruptcy restrictions 25 

order or interim bankruptcy restrictions order which is in force in respect 

of the debtor, and 

(b) no new bankruptcy restrictions order or interim bankruptcy restrictions 

order may be made in respect of the debtor. 

(5) Where the Accountant in Bankruptcy refuses to annul a bankruptcy restrictions 30 

order or interim bankruptcy restrictions order under subsection (4) the debtor 

may apply to the Accountant in Bankruptcy for a review of such a refusal. 

(6) An application under subsection (5) must be made before the end of the period 

of 14 days beginning with the day on which the award of sequestration is 

recalled. 35 

(7) If an application under subsection (5) is made, the Accountant in Bankruptcy 

must— 

(a) take into account any representations made by an interested person 

before the expiry of the period of 21 days beginning with the day on 

which the application is made, and  40 

(b) confirm the refusal or annul the order before the expiry of the period of 

28 days beginning with the day on which the application is made. 
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(8) The debtor may appeal to the sheriff against any decision of the Accountant in 

Bankruptcy under subsection (7)(b) before the end of the period of 14 days 

beginning with the date of the decision. 

(9) The decision of the sheriff on an appeal under subsection (8) is final.”. 

 

32 Conversion of protected trust deed into sequestration 5 

(1) The title of section 59A of the 1985 Act becomes “Application for conversion to 

sequestration”. 

(2) In section 59A of the 1985 Act— 

(a) in subsection (1)— 

(i) for “petition the sheriff” substitute “apply to the Accountant in 10 

Bankruptcy”, and 

(ii) for “lodged in court in support of the petition” substitute “submitted to the 

Accountant in Bankruptcy in support of the application”, and 

(b) in subsection (2), for “petition” substitute “application”. 

(3) In section 59B(1)(c) of the 1985 Act (contents of the affidavit), for “sheriff”, in both 15 

places where it occurs, substitute “Accountant in Bankruptcy”. 

(4) The title of section 59C of the 1985 Act becomes “Power of Accountant in 

Bankruptcy”. 

(5) In section 59C of the 1985 Act— 

(a) for subsection (1), substitute— 20 

“(1) The Accountant in Bankruptcy may, after considering an application for 

conversion of a protected trust deed into a sequestration, make such order as 

the Accountant in Bankruptcy thinks fit.”, and 

(b) in subsections (2), (2A) and (3), for “sheriff”, in each place where it occurs, 

substitute “Accountant in Bankruptcy”. 25 

 

33 Power to cure defects in procedure 

(1) The title of section 63 of the 1985 Act becomes “Power of court to cure defects in 

procedure”. 

(2) In section 63 of the 1985 Act— 

(a) after subsection (1), insert— 30 

“(1A) An order under subsection (1) may waive a failure to comply with a 

requirement mentioned in section 63A(1)(a) or (b) only if the failure relates 

to— 

(a) a document to be lodged with the sheriff,  

(b) a document issued by the sheriff, or 35 

(c) a time limit specified in relation to proceedings before the sheriff or a 

document relating to those proceedings.”, and 

(b) in subsection (2)(b) after “estate” insert “the Accountant in Bankruptcy or”. 

(3) After section 63 of the 1985 Act, insert— 
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“63A Power of Accountant in Bankruptcy to cure defects in procedure 

(1) The Accountant in Bankruptcy may make an order— 

(a) correcting a clerical or incidental error in a document required by or 

under this Act, or 

(b) waiving a failure to comply with a time limit— 5 

(i) which is specified by or under this Act, and 

(ii) for which no provision is made by or under this Act. 

(2) An order under subsection (1) may be made— 

(a) on the application of any person having an interest, or 

(b) without an application if the Accountant in Bankruptcy proposes to 10 

correct or waive a matter mentioned in subsection (1). 

(3) The applicant must notify all interested persons where an application is made 

under subsection (2)(a). 

(4) The Accountant in Bankruptcy must notify all interested persons where the 

Accountant in Bankruptcy proposes to make an order by virtue of subsection 15 

(2)(b). 

(5) A notice under subsection (3) or (4) must inform the recipient that the person 

has a right to make representations to the Accountant in Bankruptcy in relation 

to the application or the proposed order before the expiry of the period of 14 

days beginning with the day on which the notice is given. 20 

(6) Before making an order under subsection (1), the Accountant in Bankruptcy 

must take into account any representations made by an interested person. 

(7) An order under subsection (1) may— 

(a) so far as practicable, restore any person prejudiced by the error or failure 

to the position that person would have been in but for the error or failure,  25 

(b) impose such conditions, including conditions as to expenses, as the 

Accountant in Bankruptcy thinks fit. 

(8) After making an order which affects a matter which is recorded in the Register 

of Inhibitions, the Accountant in Bankruptcy must without delay send a 

certified copy of the order to the Keeper of that register for recording in that 30 

register. 

 

63B Decision under section 63A: review 

(1) An interested person may apply to the Accountant in Bankruptcy for a review 

of a decision of the Accountant in Bankruptcy to make, or refuse to make, an 

order under section 63A(1).  35 

(2) An application under subsection (1) must be made before the expiry of the 

period of 14 days beginning with the day of the decision. 

(3) If an application under subsection (1) is made, the Accountant in Bankruptcy 

must— 

(a) take into account any representations made by an interested person 40 

before the expiry of the period of 21 days beginning with the day on 

which the application is made, and  
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(b) confirm, amend or revoke the decision before the expiry of the period of 

28 days beginning with the day on which the application is made. 

(4) An interested person may appeal to the sheriff against a decision by the 

Accountant in Bankruptcy under subsection (3)(b) before the expiry of the 

period of 14 days beginning with the day of the decision. 5 

(5) The decision of the sheriff on an appeal under subsection (4) is final.”. 

 

34 Regulations: applications to Accountant in Bankruptcy etc. 

After section 71B of the 1985 Act, insert—  

“71C Regulations: applications to Accountant in Bankruptcy etc. 

(1) The Scottish Ministers may, by regulations, make provision in relation to the 10 

procedure to be followed in relation to— 

(a) an application to the Accountant in Bankruptcy under this Act, 

(b) an application to the Accountant in Bankruptcy for a review under this 

Act, 

(c) any other decision made by the Accountant in Bankruptcy under this 15 

Act. 

(2) In this section “decision” includes any appointment, determination, direction, 

award, acceptance, rejection, adjudication, requirement, declaration, order or 

valuation made by the Accountant in Bankruptcy. 

(3) Regulations under subsection (1) may in particular make provision for or in 20 

connection with— 

(a) the procedure to be followed by the person making an application,  

(b) the form of any report or other document that may be required for the 

purposes of an application or a decision, 

(c) the form of a statement of undertakings that must be given by the debtor 25 

when making a debtor application,  

(d) time limits applying in relation to the procedure, 

(e) the procedure to be followed in connection with the production and 

recovery of documents relating to an application or a decision, 

(f) the procedure to be followed (including provision about those entitled to 30 

participate) in determining an application or making a decision, and 

(g) the procedure to be followed after an application is determined or a 

decision is made. 

(4) Regulations under subsection (1) may— 

(a) include such supplementary, incidental or consequential provision as the 35 

Scottish Ministers consider appropriate,  

(b) modify any enactment (including this Act).”. 

 

35 Valuation of debts depending on contingency 

In paragraph 3 of Schedule 1 to the 1985 Act (debts depending on contingency)— 
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(a) in sub-paragraph (2), for “sheriff”, in both places where it occurs, substitute 

“Accountant in Bankruptcy”, and 

(b) for sub-paragraph (3), substitute— 

“(3) An interested person may apply to the Accountant in Bankruptcy for a review 

of a valuation under sub-paragraph (2) by the trustee.  5 

(4) An application under sub-paragraph (3) must be made before the expiry of the 

period of 14 days beginning with the day of the valuation. 

(5) If an application under subsection (3) is made, the Accountant in Bankruptcy 

must— 

(a) take into account any representations made by an interested person 10 

before the expiry of the period of 21 days beginning with the day on 

which the application is made, and  

(b) confirm or vary the valuation before the expiry of the period of 28 days 

beginning with the day on which the application is made. 

(6) An interested person may appeal to the sheriff against a decision by the 15 

Accountant in Bankruptcy under subsection (5)(b) before the expiry of the 

period of 14 days beginning with the day of the decision. 

(7) The Accountant in Bankruptcy may refer a case to the sheriff for a direction 

before making a decision under sub-paragraph (5)(b). 

(8) An appeal to the sheriff under sub-paragraph (6) may not be made in relation to 20 

a matter on which the Accountant in Bankruptcy has applied to the sheriff for a 

direction under sub-paragraph (7).”. 

 

Review of decisions made by Accountant in Bankruptcy 

36 Review of decisions about interim trustee 

(1) In section 13A of the 1985 Act (termination of interim trustee’s functions when interim 25 

trustee is not appointed as trustee)— 

(a) after subsection (10), insert— 

“(10A) The interim trustee or any person mentioned in subsection (4)(b) may apply to 

the Accountant in Bankruptcy for a review of a determination under subsection 

(10). 30 

(10B) An application under subsection (10A) must be made before the expiry of the 

period of 14 days beginning with the day on which the determination is issued 

under subsection (10). 

(10C) If an application under subsection (10A) is made, the Accountant in 

Bankruptcy must— 35 

(a) take into account any representations made by an interested person 

before the expiry of the period of 21 days beginning with the day on 

which the application is made, and  

(b) confirm, amend or revoke the determination under subsection (10) before 

the expiry of the period of 28 days beginning with the day on which the 40 

application is made.”, and 

(b) for subsection (11), substitute— 
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“(11) The interim trustee or any person mentioned in subsection (4)(b) may appeal to 

the sheriff against a decision by the Accountant in Bankruptcy under 

subsection (10C)(b) before the expiry of the period of 14 days beginning with 

the day of the decision.”. 

(2) In section 13B of the 1985 Act (termination of Accountant in Bankruptcy's functions as 5 

interim trustee where not appointed as trustee)— 

(a) in subsection (5), after paragraph (a) insert— 

“(aa) that an application for a review may be made under subsection (6A)”,  

(b) after subsection (6), insert— 

“(6A) The debtor, the petitioner or any creditor may apply to the Accountant in 10 

Bankruptcy for a review of the discharge of the Accountant in Bankruptcy in 

respect of the Accountant in Bankruptcy’s actings as interim trustee. 

(6B) An application under subsection (6A) must be made before the expiry of the 

period of 14 days beginning with the day on which notice is sent under 

subsection (4)(a)(iii) or (b). 15 

(6C) If an application for a review under subsection (6A) is made, the Accountant in 

Bankruptcy must— 

(a) take into account any representations made by an interested person 

before the expiry of the period of 21 days beginning with the day on 

which the application is made, and  20 

(b) confirm or revoke the discharge before the expiry of the period of 28 

days beginning with the day on which the application is made.”, and 

(c) for subsection (7), substitute— 

“(7) The debtor, the petitioner or any creditor may appeal to the sheriff against— 

(a) the determination of the Accountant in Bankruptcy mentioned in 25 

subsection (4)(a)(ii) before the expiry of the period of 14 days beginning 

with the day on which notice is sent under subsection (4)(a)(iii) or (b),  

(b) a decision by the Accountant in Bankruptcy under subsection (6C)(b) 

before the expiry of the period of 14 days beginning with the day of the 

decision.  30 

(7A) The sheriff clerk must, following an appeal, send a copy of the decree to the 

Accountant in Bankruptcy.”. 

(3) In section 18 of the 1985 Act (interim preservation of estate)— 

(a) after subsection (3), insert— 

“(3A) Where the Accountant in Bankruptcy is the interim trustee, the debtor may 35 

apply to the Accountant in Bankruptcy for a review of a direction under 

subsection (1) on the ground that the direction is unreasonable. 

(3B) If an application under subsection (3A) is made, the Accountant in Bankruptcy 

must— 

(a) take into account any representations made by an interested person 40 

before the expiry of the period of 21 days beginning with the day on 

which the application is made, and  
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(b) confirm, amend or revoke the direction (whether or not substituting a 

new direction) before the expiry of the period of 28 days beginning with 

the day on which the application is made. 

(3C) The sheriff may, on an application by the debtor made before the expiry of the 

period of 14 days beginning with the day on which the Accountant in 5 

Bankruptcy makes a decision under subsection (3B)(b)— 

(a) set aside a direction under subsection (1) or (3B)(b) if the sheriff 

considers it to be unreasonable, and 

(b) in any event, give such directions to the debtor regarding the 

management of the debtor’s estate as the sheriff considers appropriate. 10 

(3D) The debtor must comply with a direction— 

(a) under subsection (1) pending a decision by the Accountant in 

Bankruptcy under subsection (3B)(b), 

(b) under subsection (3B)(b) pending the final determination of any appeal 

(subject to any interim order of the sheriff).”,  15 

(b) in subsection (4), at the beginning insert “Where the Accountant in Bankruptcy is 

not the interim trustee,”, and  

(c) in subsection (5)(a)(i), after “(1)” insert “, (3B)(b), (3C)(b)”. 

37 Review of decision not to award sequestration 

In section 15 of the 1985 Act (further provisions relating to award of sequestration), for 20 

subsection (3A) substitute— 

“(3A) If, following a debtor application, the Accountant in Bankruptcy refuses to 

award sequestration, the debtor or a creditor concurring in the application may 

apply to the Accountant in Bankruptcy for a review of the refusal. 

(3B) An application under subsection (3A) must be made before the expiry of the 25 

period of 14 days beginning with the day on which the Accountant in 

Bankruptcy refuses to award sequestration. 

(3C) If an application under subsection (3A) is made, the Accountant in Bankruptcy 

must— 

(a) take into account any representations made by an interested person 30 

before the expiry of the period of 21 days beginning with the day on 

which the application is made, and  

(b) confirm the refusal or award sequestration before the expiry of the period 

of 28 days beginning with the day on which the application is made. 

(3D) If the Accountant in Bankruptcy confirms the refusal to award sequestration 35 

under subsection (3C)(b), the debtor or a creditor concurring in the application 

may, before the expiry of the period of 14 days beginning with the day of that 

confirmation, appeal to the sheriff.”. 

 

38 Review of decisions about replacement trustee 

(1) In section 26A of the 1985 Act (Accountant in Bankruptcy to account for 40 

intromissions)— 

(a) in subsection (4)(b), after paragraph (ii) insert— 
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“(iia) that an application for a review may be made under subsection (4A)”,  

(b) after subsection (4), insert— 

“(4A) The replacement trustee, the debtor or any creditor may apply to the 

Accountant in Bankruptcy for a review of the discharge of the Accountant in 

Bankruptcy in respect of the Accountant in Bankruptcy’s actings as trustee. 5 

(4B) An application under subsection (4A) must be made before the expiry of the 

period of 14 days beginning with the day on which notice is sent under 

subsection (4)(b). 

(4C) If an application under subsection (4A) is made, the Accountant in Bankruptcy 

must— 10 

(a) take into account any representations made by an interested person 

before the expiry of the period of 21 days beginning with the day on 

which the application is made, and  

(b) confirm or revoke the discharge before the expiry of the period of 28 

days beginning with the day on which the application is made.”, 15 

(c) for subsection (5), substitute— 

“(5) The replacement trustee, the debtor or any creditor may appeal to the sheriff 

against— 

(a) the determination of the Accountant in Bankruptcy mentioned in 

subsection (3)(b) before the expiry of the period of 14 days beginning 20 

with the day on which notice is sent under subsection (4)(b),  

(b) a decision by the Accountant in Bankruptcy under subsection (4C)(b) 

before the expiry of the period of 14 days beginning with the day on 

which the decision is made.”, and 

(d) for subsection (6), substitute— 25 

“(6) The decision of the sheriff on an appeal under subsection (5) is final.”.  

(2) In section 27 of the 1985 Act (discharge of original trustee)— 

(a) after subsection (3), insert— 

“(3A) The original trustee, the replacement trustee, the debtor or any creditor who has 

made representations may apply to the Accountant in Bankruptcy for a review 30 

of a determination under subsection (3). 

(3B) An application under subsection (3A) must be made before the expiry of the 

period of 14 days beginning with the day on which the determination is issued 

under subsection (3). 

(3C) If an application under subsection (3A) is made, the Accountant in Bankruptcy 35 

must— 

(a) take into account any representations made by an interested person 

before the expiry of the period of 21 days beginning with the day on 

which the application is made, and  

(b) confirm, amend or revoke the determination under subsection (3) 40 

(whether or not granting a certificate of discharge) before the expiry of 

the period of 28 days beginning with the day on which the application is 

made.”, and 
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(b) in subsection (4), for “issuing of the determination under subsection (3) above” 

substitute “day of the decision under subsection (3C)(b)”. 

 

39 Review of decisions about adjudication of creditor’s claims 

In section 49 of the 1985 Act (adjudication of claims)— 

(a) for subsection (6), substitute— 5 

“(6) The debtor or any creditor may apply to the Accountant in Bankruptcy for a 

review of— 

(a) the acceptance or rejection of any claim, or 

(b) a decision in respect of any matter requiring to be specified under 

subsection (5)(a) or (b).”, 10 

(b) for subsection (6A), substitute— 

“(6A) The debtor may make an application under subsection (6) only if the debtor 

satisfies the Accountant in Bankruptcy that the debtor has, or is likely to have, 

a pecuniary interest in the outcome of the review. 

(6B) An application under subsection (6) must be made— 15 

(a) in the case of a review relating to an acceptance or rejection under 

subsection (1), before the expiry of the period of 14 days beginning with 

the day of that decision, and 

(b) in the case of a review relating to an acceptance or rejection under 

subsection (2), before the expiry of the period of 28 days beginning with 20 

the day of that decision. 

(6C) If an application under subsection (6) is made, the Accountant in Bankruptcy 

must— 

(a) take into account any representations made by an interested person 

before the expiry of the period of 21 days beginning with the day on 25 

which the application is made, and  

(b) confirm, amend or revoke the decision before the expiry of the period of 

28 days beginning with the day on which the application is made. 

(6D) The debtor or any creditor may appeal to the sheriff against a decision by the 

Accountant in Bankruptcy under subsection (6C)(b) before the expiry of the 30 

period of 14 days beginning with the day of the decision. 

(6E) The debtor may appeal under subsection (6D) only if the debtor satisfies the 

sheriff that the debtor has, or is likely to have, a pecuniary interest in the 

outcome of the appeal.”.  

 

40 Review of decision about discharge of trustee 35 

(1) In section 57 of the 1985 Act (discharge of trustee)— 

(a) after subsection (3), insert— 

“(3A) A certificate of discharge granted under subsection (3)— 

(a) must take effect after the expiry of the period mentioned in subsection 

(3C), and 40 

894



Bankruptcy and Debt Advice (Scotland) Bill 57 

 

(b) has no effect if an application for review is made under subsection (3B). 

(3B) The trustee, the debtor or any creditor who has made representations under 

subsection (2)(a) may apply to the Accountant in Bankruptcy for a review of a 

determination under subsection (3). 

(3C) An application under subsection (3B) must be made before the expiry of the 5 

period of 14 days beginning with the day of the determination. 

(3D) If an application for a review under subsection (3B) is made, the Accountant in 

Bankruptcy must— 

(a) take into account any representations made by an interested person 

before the expiry of the period of 21 days beginning with the day on 10 

which the application is made, and  

(b) confirm, amend or revoke the determination (whether or not issuing a 

new certificate of discharge) before the expiry of the period of 28 days 

beginning with the day on which the application is made.”, and 

(b) in subsection (4), for “the issuing of the determination under subsection (3) 15 

above” substitute “a decision by the Accountant in Bankruptcy under subsection 

(3D)(b)”. 

(2) In section 58A of the 1985 Act (discharge of Accountant in Bankruptcy)— 

(a) in subsection (4)(b), after paragraph (ii) insert— 

“(iia) that an application for a review may be made under subsection (4A)”,  20 

(b) after subsection (4), insert— 

“(4A) The debtor or any creditor may apply to the Accountant in Bankruptcy for a 

review of the discharge of the Accountant in Bankruptcy in respect of the 

Accountant in Bankruptcy’s actings as trustee. 

(4B) An application under subsection (4A) must be made before the expiry of the 25 

period of 14 days beginning with the day on which notice is sent under 

subsection (4)(b). 

(4C) If an application under subsection (4A) is made, the Accountant in Bankruptcy 

must— 

(a) take into account any representations made by an interested person 30 

before the expiry of the period of 21 days beginning with the day on 

which the application is made, and  

(b) confirm or revoke the discharge before the expiry of the period of 28 

days beginning with the day on which the application is made.”, 

(c) for subsection (5), substitute— 35 

“(5) The debtor or any creditor may appeal to the sheriff against a decision by the 

Accountant in Bankruptcy under subsection (4C)(b) before the expiry of the 

period of 14 days beginning with the day on which the decision is made.”, and  

(d) for subsection (6), substitute— 

“(6) The decision of the sheriff on an appeal under subsection (5) is final.”.  40 

 

40A Appeals against decisions on review 

After section 63B of the 1985 Act insert— 
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“63C Review of decisions by Accountant in Bankruptcy: grounds of appeal 

(1) For the avoidance of doubt, an appeal under a provision mentioned in 

subsection (2) may be made on— 

(a) a matter of fact, 

(b) a point of law, or 5 

(c) the merits. 

(2) The provisions are— 

(a) section 3A(7), 

(b) section 13A(11), 

(c) section 13B(7), 10 

(d) section 15(3D), 

(e) section 17H(5), 

(f) section 25A(8), 

(g) section 26A(5), 

(h) section 27(4), 15 

(i) section 28B(4), 

(j) section 29(4), 

(k) section 29(6H), 

(l) section 32BA(5), 

(m) section 32G(5), 20 

(n) section 42(2D), 

(o) section 49(6D), 

(p) section 54B(6), 

(q) section 54G(6), 

(r) section 56J(8), 25 

(s) section 57(4), 

(t) section 58A(5), 

(u) section 63B(4), 

(v) paragraph 3(6) of Schedule 1.” 

 
Miscellaneous amendments 30 

40B Representation of Accountant in Bankruptcy in sheriff court 

 After section 1C of the 1985 Act insert— 

“1D Conduct of proceedings in the sheriff court 

(1) A person authorised by the Accountant in Bankruptcy may conduct civil 

proceedings in the sheriff court in relation to a function of the Accountant in 35 

Bankruptcy (including the functions listed in section 1A). 
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(2) In subsection (1), “civil proceedings” are proceedings which are not in respect 

of an offence.”. 

 

41 Failure to send statements of assets and liabilities 

(1) In section 5 of the 1985 Act (sequestration of the estate of living or deceased debtor)— 

5 (a) in subsection (9)— 

(i) paragraph (a) and the word “or” immediately following it are repealed, and 

(ii) in paragraph (b), for “such statement of assets and liabilities” substitute “a 

statement of assets and liabilities sent to the Accountant in Bankruptcy in 

accordance with subsection (6A)”, and 

10 (b) in subsection (10), paragraph (a) and the word “or” immediately following it are 

repealed. 

(2) In section 19 of the 1985 Act (statement of assets and liabilities etc.)— 

(a) in subsection (3)— 

(i) paragraph (a) is repealed, and 

15 (ii) in paragraph (b), for “such statement of assets and liabilities” substitute “a 

statement of assets and liabilities sent to the trustee in accordance with 

subsection (1) or (2)”, and 

(b) in subsection (4), paragraph (a) and the word “or” immediately following it are 

repealed. 

20 

 

42 Time limits for sequestration of limited partnership 

(1) In section 8 of the 1985 Act (further provisions relating to presentation of petitions), for 

subsection (2) substitute— 

“(2) A petition for the sequestration of the estate of a limited partnership may be 

presented— 

25 (a) by a qualified creditor or qualified creditors only if the apparent 

insolvency founded on in the petition was constituted within 4 months 

(or such other period as may be prescribed) before the date of 

presentation of the petition, or 

(b) at any time by— 

30 (i) a temporary administrator,  

(ii) a member State liquidator appointed in main proceedings, or 

(iii) a trustee acting under a trust deed.”. 

(2) In section 8A of the 1985 Act (further provisions relating to debtor applications), for 

subsection (2) substitute— 

35 “(2) A debtor application made in relation to the estate of a limited partnership may 

be made— 

(a) at any time, or 

(b) within such time as may be prescribed.”. 
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43 Petition for sequestration by trustee under trust deed 

In section 12(3) of the 1985 Act (conditions for sheriff to award sequestration), for 

paragraph (e) substitute— 

“(e) that, in the case of a petition by a trustee— 

(i) one or more of the conditions in section 5(2C)(a) applies, or 5 

(ii) the petition includes an averment in accordance with section 

5(2C)(b),”. 

 

44 Effect of sequestration: renewal of period of inhibition etc. 

In section 14 of the 1985 Act (registration of warrant or determination of debtor 

application), for subsection (4) substitute— 10 

“(4) The trustee may, if not discharged, send a memorandum in a form prescribed 

by the Court of Session by act of sederunt to the Keeper of the Register of 

Inhibitions for recording in that register before the expiry of— 

(a) the period of 3 years mentioned in subsection (3)(b), or 

(b) a period for which the effect mentioned in subsection (2) has been 15 

renewed by virtue of subsection (4A). 

(4A) The recording of a memorandum sent in accordance with subsection (4) renews 

the effect mentioned in subsection (2) for a period of 3 years beginning with 

the expiry of— 

(a) the period mentioned in subsection (3)(b), or 20 

(b) as the case may be, the period mentioned in subsection (4)(b). 

(4B) The trustee may, if appointed or reappointed under section 58B, send a 

memorandum in a form prescribed by the Court of Session by act of sederunt 

to the Keeper of the Register of Inhibitions for recording in that register before 

the expiry of that appointment. 25 

(4C) The recording of a memorandum sent in accordance with subsection (4B) 

imposes the effect mentioned in subsection (2) for a period of 3 years 

beginning with the day of notification in accordance with section 58C(1).”. 

 

45 Division and sale of debtor’s family home  

In section 40 of the 1985 Act (power of trustee in relation to the debtor’s family 30 

home)— 

(a) in subsection (1)(b), after “subsection (2)” insert “or, as the case may be, 

subsection (3)”, and 

(b) in subsection (3A), for “subsection (1)(b)” substitute “subsection (2) or (3)”. 

 

46 Effect of discharge of debtor 35 

In section 55 of the 1985 Act (effect of discharge under section 54 or 54A), after 

subsection (3) insert— 

“(4) Nothing in this section affects regulations in relation to which section 73B of 

the Education (Scotland) Act 1980 (c.44) (regulations relating to student loans) 

applies.”. 40 
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47 Offence of obtaining credit: increase in amount 

In section 67(9)(a) of the 1985 Act (offence of obtaining credit above certain amount 

without giving information as to status etc.), for “£500” substitute “£2000”. 

 

48 Bankruptcy restrictions undertaking: repeal 

Section 56G of the 1985 Act (which makes provision about bankruptcy restrictions 5 

undertakings) is repealed. 

 

48A Debt arrangement schemes: extension to non-natural persons and fees 

(1) The Debt Arrangement and Attachment (Scotland) Act 2002 (asp 17) is amended as 

follows. 

(2) In section 1 (debt arrangement scheme), for “individuals” substitute “persons”. 10 

(3) In section 7(2) (debt payment programmes: power to make further provision), after 

paragraph (ua) insert— 

“(ub) the remuneration of payments distributors and money advisers,”. 

(4) Section 9(2) is repealed. 

 

General 15 

49 Meaning of “the 1985 Act”  

In this Act, “the 1985 Act” means the Bankruptcy (Scotland) Act 1985 (c.66). 

 

50 Ancillary provision 

(1) The Scottish Ministers may by order make such supplementary, incidental, 

consequential, transitional or transitory provision or savings as they consider necessary 20 

or expedient for the purposes of, or in connection with, any provision made by or under 

this Act. 

(2) The power of Scottish Ministers to make an order under subsection (1) includes power 

to make different provision for different purposes. 

(3) An order under subsection (1) may modify any enactment (including this Act). 25 

(4) An order under subsection (1) containing provisions which add to, replace or omit any 

part of the text of an Act is subject to the affirmative procedure. 

(5) Otherwise, an order under subsection (1) is subject to the negative procedure. 

 

51 Minor and consequential amendments and repeals 

(1) Schedule 3 contains minor amendments and amendments consequential on the 30 

provisions of this Act. 

(2) The enactments mentioned in the first column of schedule 4 (which include enactments 

that are spent) are repealed to the extent set out in the second column. 

 

52 Commencement 

(1) This section and sections 49, 50 and 53 come into force on the day after Royal Assent. 35 
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(2) The other provisions of this Act come into force on such day as the Scottish Ministers 

may by order appoint. 

(3) An order under subsection (2) may contain transitory or transitional provision or 

savings. 

 

53 Short title 5 

The short title of this Act is the Bankruptcy and Debt Advice (Scotland) Act 2014. 

900



Bankruptcy and Debt Advice (Scotland) Bill 63 

Schedule 1—Schedule A1 to the 1985 Act 

 

 

SCHEDULE 1 
(introduced by section 5(2)) 

SCHEDULE A1 TO THE 1985 ACT 

This is the Schedule that is to be inserted as Schedule A1 to the 1985 Act— 

“SCHEDULE A1 5 

(introduced by section 5(2ZE)) 

DEBTOR TO WHOM SECTION 5(2ZA) APPLIES: APPLICATION OF ACT 

Modification of certain provisions of Act 

1 (1) Where section 5(2ZA) applies in relation to a debtor, this Act applies subject to 

the modifications mentioned in sub-paragraphs (2) to (5). 10 

(2) Section 3(1) applies as if paragraphs (e) and (f) were omitted. 

(3) Section 20 applies as if for subsection (1) there were substituted— 

“(1) This section applies where the Accountant in Bankruptcy receives by virtue of 

section 5(6A) the statement of assets and liabilities in relation to a debtor to 

whom section 5(2ZA) applies. 15 

(1A) As soon as practicable, the Accountant in Bankruptcy must prepare a statement 

of the debtor’s affairs so far as within the knowledge of the Accountant in 

Bankruptcy stating that, because section 5(2ZA) applies to the debtor, no 

claims may be submitted by creditors under section 22 or 48. 

(1B) The Accountant in Bankruptcy must send a copy of the statement prepared 20 

under subsection (1A) to every known creditor of the debtor.”. 

(4) Section 43A applies as if for subsection (2) there were substituted— 

“(2) The Accountant in Bankruptcy may at any time before the discharge of the 

debtor require the debtor to give an account in writing, in such form as may be 

prescribed, of the debtor’s current state of affairs.”. 25 

(4A) Section 58A applies as if— 

(a) subsections (3) to (4C) and (7)(a) were omitted, and 

(b) for subsection (5) there were substituted— 

“(5) The debtor or any creditor may, before the expiry of the period of 14 days 

beginning with the day on which the debtor is discharged under section 54C(1), 30 

appeal to the sheriff against the discharge of the Accountant in Bankruptcy in 

respect of the Accountant in Bankruptcy’s actings as trustee.”. 

(5) Sections 21A, 22, 23, 24, 25, 26 to 27, 48, 52 and 62(2A) do not apply. 

 

Accountant in Bankruptcy’s duty to consider whether paragraph 1 should cease to apply 

2 (1) This paragraph applies where paragraph 1 applies in relation to a debtor. 35 

(2) If the Accountant in Bankruptcy considers that the circumstances mentioned in 

any of sub-paragraphs (3) to (6) apply in relation to the debtor, the Accountant 

in Bankruptcy must consider whether paragraph 1 should cease to apply in 

relation to the debtor. 
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(3) The circumstances are— 

(a) the Accountant in Bankruptcy becomes aware that the debtor application 

submitted under section 5 contains an error, and 

(b) the nature of the error is such that the debtor was not at that time a debtor 

to whom section 5(2ZA) applies. 5 

(4) The circumstances are— 

(a) the Accountant in Bankruptcy becomes aware that the debtor application 

submitted under section 5 deliberately misrepresents or fails to state a 

fact that was the case at the time of the application, and 

(b) the nature of the misrepresentation or the omission of the fact is such that 10 

the debtor was not at that time a debtor to whom section 5(2ZA) applies. 

(5) The circumstances are that, at any time after the date on which the debtor 

application is made— 

(a) the total value of the debtor’s assets (leaving out of account any 

liabilities and any assets that would not vest in a trustee under section 15 

33(1)) exceeds £5000 (or such other amount as may be prescribed), or 

(b) the Accountant in Bankruptcy assesses the debtor under the common 

financial tool as being able to make a contribution. 

(6) The circumstances are that, at any time after the date of sequestration— 

(a) the Accountant in Bankruptcy is not satisfied that the debtor has co-20 

operated with the trustee, and 

(b) the Accountant in Bankruptcy considers that it would be of financial 

benefit to the estate of the debtor and in the interests of the creditors if 

paragraph 1 were to cease to have effect. 

(7) The Scottish Ministers may by regulations modify this paragraph— 25 

(a) by modifying the circumstances in which paragraph 1 ceases to have 

effect, 

(b) in consequence of any modification made under paragraph (a). 

 

Procedure where Accountant in Bankruptcy considers paragraph 1 should cease to 

apply 30 

3 (1) If the Accountant in Bankruptcy considers under paragraph 2(2) that paragraph 

1 should cease to apply in relation to a debtor, the Accountant in Bankruptcy 

must notify the debtor of that fact and the matters mentioned in sub-paragraph 

(2). 

(2) The matters are— 35 

(a) the circumstances mentioned in paragraph 2 which the Accountant in 

Bankruptcy considers apply in relation to the debtor, and 

(b) that the debtor may make representations to the Accountant in 

Bankruptcy within the period of 14 days beginning with the giving of 

notification under sub-paragraph (1). 40 
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(3) On the expiry of the period mentioned in sub-paragraph (2)(b) and after having 

taken into account any representations made by the debtor under that sub-

paragraph, the Accountant in Bankruptcy must decide whether paragraph 1 

should cease to apply in relation to the debtor. 

(4) If the Accountant in Bankruptcy decides that paragraph 1 should cease to apply 5 

in relation to the debtor, the Accountant in Bankruptcy must, as soon as 

practicable after reaching that decision, give notice in writing to the debtor of 

the decision and the effect of it. 

 

Debtor’s right of appeal against decision under paragraph 3 

4 (1) This paragraph applies where the Accountant in Bankruptcy gives notice to a 10 

debtor under paragraph 3(4). 

(2) The debtor may appeal to the sheriff against the decision. 

(3) An appeal must be lodged not later than 14 days after the day on which notice 

is given. 

(4) If the sheriff grants the appeal, paragraph 1 continues to apply in relation to the 15 

debtor. 

(5) If the sheriff refuses the appeal or if it is abandoned or withdrawn, paragraph 1 

ceases to apply in relation to the debtor. 

 

Decision that paragraph 1 ceases to have effect: modification of certain provisions of 

Act 20 

5 (1) Where paragraph 1 ceases to have effect in relation to a debtor, this Act applies 

subject to sub-paragraphs (2) to (4). 

(2) The debtor must send to the trustee a statement of assets and liabilities— 

(a) where no appeal is taken under paragraph 4, before the expiry of the 

period of 7 days beginning with the expiry of the period during which an 25 

appeal may be made under that paragraph, 

(b) where an appeal is refused or, as the case may be, abandoned or 

withdrawn, before the expiry of the period of 7 days beginning with the 

day on which notice is given of the outcome of the appeal or, as the case 

may be, its abandonment or withdrawal. 30 

(3) Section 21A applies as if in subsection (2), for “sequestration is awarded” there 

were substituted “paragraph 1 of Schedule A1 ceases to have effect in relation 

to the debtor”. 

(4) Section 43A applies as if for subsection (2) there were substituted— 

“(2) The trustee must require the debtor to give an account in writing, in such form 35 

as may be prescribed, of the debtor’s current state of affairs— 

(a) before the expiry of the period of 60 days beginning with the day on 

which paragraph 1 of Schedule A1 ceases to have effect in relation to the 

debtor,  

(b) on the expiry of the period of 6 months beginning with the day on which 40 

the account is given under paragraph (a), and 

(c) on the expiry of each subsequent period of 6 months.”.”. 
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SCHEDULE 2 
(introduced by section 22(5)) 

INFORMATION TO BE INCLUDED IN THE SEDERUNT BOOK 

This is the Schedule that is to be inserted as Schedule 3A to the 1985 Act— 

“SCHEDULE 3A 5 

(introduced by section 62(2A)) 

INFORMATION TO BE INCLUDED IN THE SEDERUNT BOOK  

1  A copy of a debtor application made under section 5(2)(a). 

2  A copy of a petition presented under section 5(2)(b). 

3  Where the trustee is the Accountant in Bankruptcy, a copy of a statement of 10 

assets and liabilities sent to the Accountant in Bankruptcy in accordance with 

section 5(6A). 

4  A copy of an award of sequestration granted under section 12(1) or (3). 

5  A copy of a warrant to cite the debtor granted under section 12(2). 

6  Where the trustee is not the Accountant in Bankruptcy— 15 

(a) the audited accounts sent to the trustee by the Accountant in Bankruptcy 

in accordance with section 13A(5)(d), and 

(b) the determination fixing the amount of the outlays and remuneration 

payable to the interim trustee sent to the trustee by the Accountant in 

Bankruptcy in accordance with section 13A(5)(d). 20 

7  Where the trustee is the Accountant in Bankruptcy— 

(a) the accounts audited by the Accountant in Bankruptcy in accordance 

with section 13A(5)(a), and 

(b) the determination fixing the amount of the outlays and remuneration 

payable to the interim trustee issued in accordance with section 25 

13A(5)(b). 

8  Where the Accountant in Bankruptcy is appointed as interim trustee and the 

sheriff awards sequestration in accordance with section 13B(1)(a)— 

(a) the accounts of the Accountant in Bankruptcy’s intromissions (if any) 

with the debtor's estate;, and 30 

(b) the determination of the Accountant in Bankruptcy’s fees and outlays 

calculated in accordance with regulations made under section 69A. 

9  A copy of any— 

(a) order recalling or refusing to recall an award of sequestration by the 

sheriff under section 17 and sent to the trustee under section 17(8)(b)(ii),  35 

(c) grant or refusal to grant a recall of an award of sequestration under 

section 17E(1), 17F(9) or 17H. 

10  A copy of any order under section 41(1)(b)(ii) or 41A(1)(b)(ii) sent to the 

trustee under section 17(8)(b). 
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11  Where the trustee is a replacement trustee appointed under section 25 and the 

Accountant in Bankruptcy was not the original trustee— 

(a) a copy of any determination fixing the amount of the outlays and 

remuneration payable to the original trustee and of the original trustee’s 

audited accounts which is sent to the trustee under section 26(3)(b)(ii),  5 

(b) upon appointment, such information as is appropriate to provide a record 

of the sequestration process before the trustee’s appointment as 

replacement trustee (except that no entry is to be made in relation to any 

written comments made by the original trustee under section 20(2)), and 

(c) an entry recording any certificate of discharge issued to the original 10 

trustee under section 27. 

12  Where the trustee is not the Accountant in Bankruptcy, a copy of a statement of 

assets and liabilities sent to the trustee under section 19(1) or (2). 

13  A copy of a notice given under section 21A(2). 

14  Where the trustee is not the Accountant in Bankruptcy, a copy of a report made 15 

under section 21B(1)(a). 

15  Where the trustee is a replacement trustee appointed under section 25 and the 

Accountant in Bankruptcy was the original trustee, upon appointment, such 

information as is appropriate to provide a record of the sequestration process 

before the trustee’s appointment as replacement trustee. 20 

16  A copy of any initial proposal for the debtor’s contribution provided by the 

trustee under section 32A(1)(b). 

17  A copy of a debtor contribution order applying to the debtor. 

18  A copy of any decree issued under section 34 affecting the sequestrated estate. 

19  A copy of any decree of recall issued following an application under section 25 

35(2). 

20  A copy of any decree issued under section 36 affecting the sequestrated estate. 

21  The inventory and valuation of the estate made up and maintained in 

accordance with section 38(1)(b). 

22  A copy of an account given by the debtor under section 43A(2). 30 

23  The debtor’s deposition at an examination subscribed under section 47(5).  

24  A copy of the record of an examination sent to the Accountant in Bankruptcy 

under section 47(6).  

25  An appropriate entry in relation to the production of any document to the 

trustee in accordance with section 48(7), stating the date when it was produced 35 

to the trustee. 

26  Where the trustee accepts or rejects a claim under section 49, the decision on 

the claim, specifying— 

(a) the amount of the claim accepted by the trustee, 

(b) the category of debt, and the value of any security, as decided by the 40 

trustee, and 

(c) if the claim is rejected, the reasons. 
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27  A copy of a decision of the Accountant in Bankruptcy under section 49(6C)(b) 

and of the sheriff under section 49(6D). 

28  An agreement or determination in respect of the accounting period under 

section 52(2)(b)(i) or (ii). 

29  Where the trustee is not the Accountant in Bankruptcy, the audited accounts, 5 

the scheme of division and the final determination in relation to the trustee’s 

outlays and remuneration, as mentioned in section 53. 

30  A copy the certificate of discharge given to the debtor under section 54(2) or 

54A(2) or 54F. 

31  A copy the certificate deferring discharge where the debtor cannot be traced 10 

issued under section 54D(4)(b) or (6)(b). 

32  Where the Accountant in Bankruptcy has acted as trustee, after making the 

final division of the debtor’s estate— 

(a) the Accountant in Bankruptcy’s final accounts of the Accountant in 

Bankruptcy’s intromissions (if any) with the debtor’s estate, 15 

(b) the scheme of division (if any), and 

(c) a determination of the Accountant in Bankruptcy’s fees and outlays 

calculated in accordance with regulations made under section 69A. 

33  Where the Accountant in Bankruptcy has acted as trustee and is discharged 

from all liability as mentioned in section 58A(7), an appropriate entry in 20 

relation to such discharge. 

34  A decision of the court under section 63 and of the Accountant in Bankruptcy 

under section 63A. 

35  A copy of a decree arbitral or, as the case may be, an appropriate entry 

recording the compromise referred to in section 65. 25 

36  The minutes of the meeting mentioned in paragraph 7 of Schedule 6. 

37  A copy of the minutes of any meeting sent to the Accountant in Bankruptcy in 

accordance with paragraph 16 of Schedule 6. 

38  Where a meeting of commissioners is called in accordance with paragraph 17 

of Schedule 6— 30 

(a) a record of the deliberations of the commissioners at the meeting, 

(b) where the trustee is not clerk in accordance with paragraph 21 of 

Schedule 6, a record of the deliberations of the commissioners 

transmitted by the commissioner acting as clerk, such commissioner to 

authenticate the insertion when made, and 35 

(c) in relation to any matter agreed without a meeting, the minute recording 

that agreement signed in accordance with paragraph 23 of Schedule 6.”. 

39  A copy of any decision (including any determination, direction, award, 

acceptance, rejection, adjudication, requirement, declaration, order or 

valuation) relating to the sequestration which is— 40 

(a) issued by the Accountant in Bankruptcy, and  

(b) not otherwise mentioned in this Schedule. 
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40  A copy of any decree, interlocutory decree, direction or order relating to the 

sequestration which is— 

(a) granted by the court, and  

(b) not otherwise mentioned in this Schedule.”. 

 

SCHEDULE 3 5 

(introduced by section 51(1)) 

MINOR AND CONSEQUENTIAL AMENDMENTS 

Sheriff Courts (Scotland) Act 1971 (c.58) 

A1 In section 32(1)(m) of the Sheriff Courts (Scotland) Act 1971 (appearance before a 

sheriff under the 1985 Act), after “sequestration)” insert “or section 54B(6) of that Act 10 

(appeal following review of discharge decision)”. 

 
Bankruptcy (Scotland) Act 1985 (c.66)  

1  The Bankruptcy (Scotland) Act 1985 Act is amended as follows. 

2 In section 1A(1)(b) (register of insolvencies)— 

(a) before sub-paragraph (i) insert— 15 

“(ai) persons who are the subject of notices under section 4A(1) and 4B(1),”, 

and  

(b) in sub-paragraph (iia), for the words from “interim” to the end substitute “and 

interim bankruptcy restrictions orders”. 

3A In section 5 (sequestration of the estate of living or deceased debtor)— 20 

(a) in subsection (2B)(c), after sub-paragraph (ib), insert “or”, and 

(b) in subsection (4A)(a), for “section 33(1) of this Act” substitute “any provision of 

this or any other enactment”. 

4 In section 5B (certificate for sequestration), in each of subsections (1), (3) and (5)(b), for 

“an authorised person”, wherever it occurs, substitute “a money adviser”. 25 

5A In section 6 (sequestration of other estates)— 

(a) in subsection (2), after paragraph (a) insert— 

“(aa) a limited liability partnership,”, 

(b) before paragraph (a) of subsection (4) insert— 

“(za) by debtor application made by the partnership where the partnership is 30 

apparently insolvent,”, 

(c) after subsection (4) insert— 

“(4A) For the purposes of an application under subsection (4)(za), section 7(3)(a) is 

to be read as if— 

(a) the word “either” were omitted, and 35 

(b) the words “or if any of the partners is apparently insolvent for a debt of 

the partnership” were omitted.”, 
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(d) in subsection (8), after “(8A)” insert “(but not (9) or (10))”. 

6 In section 7 (meaning of “apparent insolvency”)— 

(a) in subsection (1), for paragraph (c), substitute— 

“(c) the debtor grants a trust deed, 

(ca) following the service on the debtor of a duly executed charge for 5 

payment of a debt, the days of charge expire without payment (unless the 

circumstances are shown to be such as are mentioned in subsection 

(1A)), 

(cb) a decree of adjudication of any part of the debtor’s estate is granted, 

either for payment or in security (unless the circumstances are shown to 10 

be such as are mentioned in subsection (1A)), 

(cc) a debt constituted by a decree or document of debt (as defined in section 

10 of the Debt Arrangement and Attachment (Scotland) Act 2002) is 

being paid by the debtor under a debt payment programme under Part 1 

of that Act and the programme is revoked (unless the circumstances are 15 

shown to be such as are mentioned in subsection (1A)),”, 

(b) after subsection (1), insert— 

“(1A) The circumstances are— 

(a) that, at the time of the occurrence, the debtor was able and willing to pay 

the debtor’s debts as they became due, or 20 

(b) that, but for the debtor’s property being affected by a restraint order or 

being subject to a confiscation order or charging order, the debtor would 

at that time have been able to pay those debts as they became due.”, and 

(c) in subsection (3), in each of paragraphs (a) and (b), after “constituted” insert “(or, 

as the case may be, again constituted)”. 25 

7 In section 9(1A) (jurisdiction), after “living” insert “or deceased”. 

8 In section 12 (when sequestration is awarded)— 

(a) in subsection (1), after “made” insert “and sections 11A and 11B do not apply”, 

and 

(b) in subsection (4)(b), after “deed” insert “and sequestration is awarded”. 30 

9 In section 13B (termination of Accountant in Bankruptcy’s functions as interim trustee 

where not appointed as trustee)— 

(a) in subsection (4)(b), for “claim” substitute “determination”, and 

(b) in subsection (5), for paragraph (c) substitute— 

“(c) that, in the circumstances mentioned in subsection (9), the Accountant in 35 

Bankruptcy is discharged from any liability incurred while acting as 

interim trustee.”. 

10 In section 14(1) (registration of warrant or determination of debtor application: duties of 

sheriff clerk)— 

(a) for “date of sequestration” substitute “sheriff grants warrant under section 12(2)”, 40 

and 

(b) for “section 12(2) of this Act” substitute “that section”. 

908



Bankruptcy and Debt Advice (Scotland) Bill 71 

Schedule 3—Minor and consequential amendments 

 

10A In section 14(3) (expiry of effect of inhibition), after paragraph (a) insert— 

“(ab) on the recording under section 10A(3D), 17E(5) or 17F(11) of a certified 

copy of a decision,”. 

11 In section 15(4), for “16 and 17” substitute “10A(3A), 16, 17, 17E and 17F”. 

12 In section 17 (recall of sequestration)— 5 

(a) in subsection (2), after “more” insert “other”, 

(b) in subsection (3), in paragraph (a), for “the”, where it third occurs, substitute 

“any”, and 

(c) in subsection (8)(b), in sub-paragraph (ii), for “the trustee (if any)” substitute “if 

the Accountant in Bankruptcy is not the trustee in the sequestration, the trustee in 10 

the sequestration”. 

13 In section 20(1) (trustee’s duties on receipt of list of assets and liabilities)— 

(a) for the words from “shall”, where it second occurs, to “whether” substitute “if”, 

and 

(b) at the end add “the trustee is so to indicate in the statement of the debtor’s affairs”. 15 

14 In section 23(3) (proceedings at statutory meeting before trustee vote), for paragraph (c) 

substitute— 

“(c) after considering any such representations as are mentioned in paragraph 

(b), shall, if in the interim trustee’s opinion the debtor’s assets are 

unlikely to be sufficient to pay any dividend whatsoever in respect of the 20 

debts mentioned in paragraphs (e) to (h) of section 51(1), so indicate,”. 

15 In section 26(1) (provisions relating to termination of original trustee’s functions), for 

the words “prepared under section 23(3)(d)” substitute “of the debtor’s affairs prepared 

under section 20(1) (as revised under section 23(3)(d) if so revised)”. 

16 In section 27(4) (discharge of original trustee: appeal etc.) for “under”, where it first 25 

occurs, substitute “by virtue of”. 

17 In section 29(8) (removal of trustee and trustee not acting: application of certain 

provisions of section 28), for “(7)” substitute “(8)”. 

18 In section 32 (vesting of estate of debtor after sequestration)— 

(a) in subsection (1), for “subsections (2) and (4B)” substitute “sections 32A to 32G”, 30 

and 

(b) in subsection (5), after “54” insert “, 54A or 54C”. 

19 In section 39A(3) (debtor’s home ceasing to form part of sequestrated estate: 

exceptions), in paragraph (d), for the words from “registers” to “title” substitute 

“completes title in the Land Register of Scotland or, as the case may be, the Register of 35 

Sasines”. 

19A In section 43A(1) (debtor’s requirement to give account of affairs), for paragraph (b) 

substitute— 

“(b) is subject to a debtor contribution order.”. 

20 In section 47 of the 1985 Act (conduct of examination), for subsection (6) substitute— 40 

“(6) The trustee must send a copy of the record of the examination to the 

Accountant in Bankruptcy.”. 
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21 In section 48 of the 1985 Act (submission of claims to trustee), for subsection (7)(b) 

substitute— 

“(b) in subsection (7) the words “and keep a record of it stating the date when 

it was produced to him” were repealed.”. 

21A In section 50(1) (entitlement to vote and draw a dividend), for the words “on appeal 5 

under subsection (6) of” substitute “on review or appeal under”. 

21B In section 52(7) (set aside of certain estate where appeal)— 

(a) for the words “an appeal is taken under section 49(6)(b)” substitute “a review or 

appeal is made under section 49”, and 

(b) for “appeal”, where it appears in both subsequent places, substitute “review or 10 

appeal”. 

22 In section 53 (procedure after end of accounting period)— 

(a) in subsection (6), for “such an appeal” substitute “an appeal against a 

determination under paragraph (a) or, as the case may be, an appeal under 

paragraph (b)”, and 15 

(b) in subsection (6A), for “(6)” substitute “(6)(a) or (b)”. 

23 The title of section 55 becomes “Effect of discharge under section 54, 54A or 54C”. 

24 In section 55— 

(a) in subsection (1), after “54” insert “, 54A or 54C”, 

(b) in subsection (2)— 20 

(i) in paragraph (aa), for “district court” substitute “justice of the peace court 

(or a district court)”, and 

(ii) in paragraph (b), for “section 1(3) of the Bail etc. (Scotland) Act 1980” 

substitute “section 24(6) of the Criminal Procedure (Scotland) Act 1995 

(c.46)”, and   25 

(c) in subsection (3), after “54” insert “, 54A or 54C”. 

25 In section 56J (effect of recall of sequestration)— 

(a) in subsection (1)— 

(i) in paragraph (a), for the words from “interim” to “undertaking” substitute 

“or interim bankruptcy restrictions order”, and 30 

(ii) after paragraph (a), insert “and”, and 

(b) in subsection (2), for the words from “interim” to “undertaking” substitute “or 

interim bankruptcy restrictions order”. 

26 In section 58 (unclaimed dividends), for “57(1)(a)”, in both places where it occurs, 

substitute “57(1B)”. 35 

26A In section 58A(4) (documents sent on discharge of Accountant in Bankruptcy), in 

paragraph (a) for “the determination mentioned in subsection (2)(c) above” substitute “a 

determination of the Accountant in Bankruptcy’s fees and outlays calculated in 

accordance with regulations made under section 69A”. 

27 In section 60B(2) (trustee’s duty to give notice etc. to member State liquidator), after 40 

“shall” insert “also”. 
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28 In section 72 (regulations)— 

(a) after subsection (1), insert— 

“(1A) Regulations under this Act may make different provision for different cases or 

classes of case.”, and 

(b) in subsection (3)(a)— 5 

(i) after sub-paragraph (i) insert— 

“(ia) section 5(2ZC), 

(ib) section 5(2ZD),”, 

(ii) after sub-paragraph (iia) insert— 

“(iib) section 5C(2)(b), 10 

(iic) section 5D(1), 

(iid) section 32D(7),” and 

(iii) after sub-paragraph (iii), insert— 

“(iv) section 71C(1) which contain provisions which add to, replace or 

omit any part of the text of an Act or an Act of the Scottish 15 

Parliament,  

“(v) paragraph 2(7) of Schedule A1,”. 

29 In section 73(1) (interpretation)— 

(a) in the definition of “commissioner”, for “30(1)” substitute “4”, 

(b) after the definition of “commissioner”, insert— 20 

 ““common financial tool” has the meaning given by section 5D(1),”, 

(c) after the definition of “creditor” insert— 

 ““DAS register” has the meaning given by section 4A(4)(b),”, 

(d) in the definition of “debtor application”, after “5(2)(a)” insert “or (3)(a)”, 

(e) after the definition of “debtor application” insert— 25 

 ““debtor contribution order” has the meaning given by section 32A(1), 

 ““debtor’s contribution” has the meaning given by section 5D(1),”, 

(f) after the definition of “member State liquidator” insert— 

 ““money adviser” has the meaning given by section 5C(2),”,  

(g) for the definition of “qualified to act as an insolvency practitioner” (and the 30 

proviso to that definition) substitute— 

 ““qualified to act as an insolvency practitioner” is to be construed in 

accordance with section 390 of the Insolvency Act 1986,”, and 

(h) after the definition of “statement of assets and liabilities” insert— 

 ““statement of undertakings” means the statement of debtor undertakings 35 

sent to the debtor under section 2(8) or, in the case of a debtor 

application, given by the debtor when making the application,”. 
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30 In Schedule 1 (determination of amount of creditor’s claim), in paragraph 2(2), after 

“case”” insert “, where they first occur”. 

31 In Part 2 of Schedule 7 (re-enactment of certain provisions of Bankruptcy (Scotland) 

Act 1913), in paragraph 24(3), for the words from “the”, where it third occurs, to 

“meantime” substitute “in the meantime the first or any subsequent arrester obtains”. 5 

 

Debt Arrangement and Attachment (Scotland) Act 2002 (asp 17) 

31A In section 62 of the Debt Arrangement and Attachment (Scotland) Act 2002 (regulations 

and orders)— 

(a) in subsection (3), for “the first regulations made under section 7 above” substitute 

“any regulations containing provision of the kind mentioned in section 7(2)(bd), 10 

any regulations containing provision of the kind mentioned in section 7(2)(ub)”, 

and  

(b) in subsection (4), for “the first regulations made under section 7 above” substitute 

“any regulations containing provision of the kind mentioned in section 7(2)(bd), 

any regulations containing provision of the kind mentioned in section 7(2)(ub)”. 15 

 
Fire (Scotland) Act 2005 (asp 5) 

32 In paragraph 5(2)(d) of schedule 1A to the Fire (Scotland) Act 2005, for “either of those 

Acts” substitute “paragraph 7 of Schedule 4A to the Insolvency Act 1986”. 

 
Bankruptcy and Diligence etc. (Scotland) Act 2007 (asp 3) 

33 In schedule 6 (repeals), in the entry relating to section 37(8) of the 1985 Act, for 20 

“second” substitute “third”. 

 
Housing (Scotland) Act 2010 (asp 17) 

34 In section 165 (interpretation), in the definition of “undischarged bankrupt”, in 

paragraph (c)(ii), for “either of those Acts” substitute “paragraph 7 of Schedule 4A to 

the Insolvency Act 1986”. 25 

 

SCHEDULE 4  
(introduced by section 51(2)) 

REPEALS 

 Enactment Extent of repeal 

30 

 

 
 

  

 

35 

 

 

 

 

Local Government (Scotland) Act 

1973 (c.65) 

 

Bankruptcy (Scotland) Act 1985 (c. 

66) 

 

 

In section 31(3B), paragraph (b). 

 

 

Section 2(1C). 

In section 5, in subsection (2B)(c), the word “or” 

immediately after sub-paragraph (i) and sub-

paragraph (ia); in subsection (4B), paragraph (b) 

and the word “and” immediately preceding it; and 

subsection (4C). 

Section 5A. 
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 Enactment Extent of repeal 

 

 
 

5 

 

 

 

 
10 
 

 

 

 
15 
 

 

 

 
20 

 

 

 

 
25 

 

 

 

 
30 
 

 

 

 

35 
 

 

 

 
40 
 

 

 

 
45 
 

 

 

 
50 
 

 

In section 5B, subsection (4); and, in subsection 

(5), paragraph (a). 

In section 5B(5), paragraph (d). 

In section 8, in subsection (3)(a), sub-paragraph 

(i); and subsection (4). 

In section 10(7), the words “a bankruptcy order 

under the Bankruptcy Act 1914 (c.59) or”. 

In section 12(3A)(b), the words “, or gives or 

shows that there is sufficient security for the 

payment of”.  

In section 13A, in subsection (5)(d), the words “, 

who shall insert them in the sederunt book”; and 

subsection (6). 

Section 13B(6). 

In section 14(3), in paragraph (a) the words “, or 

by virtue of paragraph 11 of Schedule 4 to,”; and 

paragraph (aa).> 

In section 17(8)(b)(ii), the words “who shall insert 

it in the sederunt book”. 

In section 26, in subsection (3)(b)(ii), the words “, 

who shall insert the copies in the sederunt book”; 

and subsection (5). 

Section 26A(8). 

In section 27, in subsection (2)(b), the words “for 

insertion in the sederunt book”; and subsection 

(6). 

Section 32(2) to (4L). 

In section 32(6), the words “or interest”. 

Section 32(9)(b)(iii). 

In section 34(4), the words “or interest”. 

Section 34(9). 

Section 35(3). 

In section 36(5), the words “or interest”. 

Section 36(7). 

In section 38(1)(b), the words “which he shall 

record in the sederunt book”. 

In section 39A(6), in paragraph (b), the words “or 

the Accountant in Bankruptcy”. 

In section 47(5), the words “and shall be inserted 

in the sederunt book”. 

In section 49(5), the words “in the sederunt book”. 

In section 52(2A), the words “and shall be 

recorded in the sederunt book by the trustee”. 

Section 53(10). 

In section 55(3), paragraph (a) and the word “or” 

immediately following it. 

Section 56H. 

In section 56J(1), paragraph (c) and the word 

“and” immediately preceding it. 

Section 58A(2) and (8). 

In section 60, in subsection (1), paragraph (b) and 
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Schedule 4—Repeals 

 
 Enactment Extent of repeal 

 

 

 
 5 
 

 

 

 
10 
 

 

 

 
15 
 

 
 

 

 

20 

   

the word “or” immediately preceding it. 

Section 63(4). 

Section 65(3). 

In section 71B(8), in the definition of “bankruptcy 

restrictions order”, paragraph (a). 

In section 72, in subsection (1), the words from 

“and” to the end; and, in subsection (3)(a), sub-

paragraph (ii). 

In section 73(1), the definition of “bankruptcy 

restrictions undertaking”. 

In section 74(4), paragraph (b) and the word “and” 

immediately preceding it. 

In Schedule 1, paragraph 4 and the italic cross-

heading immediately preceding it. 

In Schedule 5, in paragraph 4, sub-paragraph (c); 

and, in paragraph 5(2), paragraph (aa). 

In Schedule 6, in paragraph 7(3), the words “and 

he shall insert the minutes of the meeting in the 

sederunt book”; in paragraph 20, the words “and 

shall insert a record of the deliberations of the 

commissioners in the sederunt book”; in paragraph 

21, the words “for insertion in the sederunt book 

and shall authenticate the insertion when made”; 

and in paragraph 23, the words “; and that minute 

shall be inserted by the permanent trustee in the 

sederunt book”. 

 

25 

 

Insolvency Act 1986 (c.45) 

 

In section 51(6), in the definition of “bankruptcy 

restrictions order”, paragraph (b). 

 

 

Bankruptcy (Scotland) Act 1993 

(c.6) 

In Schedule 1, paragraph 31 and the italic cross-

heading immediately preceding it. 

 
30 

 

 

 

 

 

35 
 

Bankruptcy and Diligence etc. 

(Scotland) Act 2007 (asp 3) 

 

 

 

 

Home Owner and Debtor Protection 

(Scotland) Act 2010 (asp 6) 

In section 15, in subsection (1), paragraph (b); and 

subsection (2). 

Section 21 and the italic cross-heading 

immediately preceding it. 

In section 62(2), paragraph (d). 

 

Section 13(2). 
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